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The  Hon.  John  Marshall,  Chief  Justice. 
The  Hon.  Bushrod   Washinqton,    Associate 

Justice. 
The  ffoo.WiLLUM  Johnson,  Associate  Justice. 
The  Hon.  Thomas  Todd,  Associate  Justice. 
The  Hon.  ^abri£l  Ddvall,  Associate  Justice. 
The  Hon.  Joseph  Stort,  Associate  Justice. 
The  Hon.  Smith  ThompsoNi  Associate  Justice. 

William  Wirt,  Esq.  Attorney-General. 


Memarandum.'^Mr.  Justice  Thompson  was 
appointed  the  9lh  of  December,  1823,  and  took 
his  seat  on  the  bench  the  lOth  of  February  of  the 
present  term.  He  took  no  part  in  the  decision  of 
argued  before  that  day. 


Fdhmarff  7Wm,  1824. 

1.  No  certiorari  for  diminution  of  the  record 
flhall  be  hereafter  awarded,  in  any  cause,  anleas 
a  motion  therefor  shall  be  made  in  writing,  and 
the  facts  on  which  the  same  is  founded  shall,  if  not 
admitted  by  the  other  party,  be  verified  by  afiidii^- 
vit.  And  all  motions  for  such  certiorari  shall  be 
made  at  the  first  term  of  the  entry  of  ^e  cause; 
otherwise  the  same  sbaU  not  be  grtmted,  unless 
upon  special  cauM  shown  to  the  Court,  accounting 
satisfactorily  for  the  delay. 

2.  In  all  cascfs  of  equity  and  admiral^  jurisdie- 
iitfn  heard  in  this  Court,  no  objection  shall  hereaf* 
t^r  be  allowed  to  be  taken  tti  the  admisnbilii^of 
any  deposition,  deed,  grant,  or  other  exhibit  found 
in  the  record^  as  evidence,  unless  objciction  was 
taken  thereto  in  the  Court  below,  and  entered  of 
record;  but  the  same  shall  otherwise  be  deem- 
ed to.  have  been  admitted  by  consent 

S.  On  Saturday  of  eaoh  week  during,  the  sit* 
ting  of  the  Cburt,  motiotas,  in  csiseB  not  required 
by  the  rules  of  Court  to  be  put  upon  the  docket^ 
shall  be  entitled  to  prefei^iee,  if  such  motiontf 
shiill  be  made  before  th^e  Court  shall  have  entered 
upon^  the  hearing  of  a  cause  upon  the  docket. 
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The  case  of  Ogden  v.  Satrnden^  and  the  oattMs 
involving  the  question  of  the  validity  oCthe  State 
banknipt  or  insolvent  laws,  which  were  argued 
at  the  present  term,  by  Mr.  Clay,  Mr.  D.  B.  Og- 
dm,  and  Mr.  Haines,  for  the  validity,  and  by  Mr. 
Webiter  and  Mr.  Wkeatan,  against  it,  were  con- 
tinued to  the  next  term,  for  advisement.  It  is  the 
intention  of  the  Editor  to  publish  a  separate  account 
of  these  cases,  on  the  rising  of  the  Court  at  the 
next  term,  and  in  anticipation  of  the  annual  publi- 
cation of  the  Reports. 

It  is  also  his  intention  to  commence  with  the 
next  term  a  new  series  of  the  Reports,  and  to  re*- 
duce  the  size  of  the  type,  so  as  to  give  room  for 
the  matter  produced  by  the  increased  business  of 
the  Court,  veithout  swelling  the  volume  to  sa  in-- 
convenient  bulk. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 
FEBRUARY  TERBfi  1824. 

[CoStTirVTIOHAL  LaW.] 

GibbOaNS,  Appellant^  y.  Ogden,  Rapondmt. 

The  acts  of  the  Le^ilature  of  the  Stale  of  New-Tork,  graniiiif  to 
Bobert  R*  Livisgftoii  and  Roliert  Fuhon  the  exdusiTe  oaTigatioQ 
of  an  the  wateia  whhin  the  jariadieiioii  of  that  State,  wiihhoals 
mofedbjlireoriteaiiiy  foir  a  tenn  of  jean,  ate  rqnigaaiit  lo  that 
danw  of  the  oooititiition  of  the  United  8tate%  which  andwriaea 
CoD^ieit  to  regidate  eommeroe,  10  ftr  ai  the  said  acli  prohibit  vn- 
•als  licensed^  aooofdiiic  lo  tlM  lawt  of  the  United  Statei^'  lor  car* 
rying  on  tlie  coasting  trade,  from  navigating  the  said  waters  by 
means  of  fire  or  steam. 

APPEAL  from  the  Court  for  the  Trial  of  Im- 
peaehments  and  Correction  of  Errom  of  the  State 
of  New-Tork.  Aaron  Ogden  filed  hia  bill  in  th6 
Coart  of  Chancery  of  that  State,  against  Thomas 
Cribbonsy  setting  forth  the  several  acts  of  the  Legis* 
latnre  therecrf^  enacted  for  the  pmpose  of  seeming 
to  Robert  R.  Livingston  and  Robert  Fohpn,  the 
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1824.  exclusive  navigation  of  all  the  waters  within  the 
jurisdiction  of  that  State,  with  boats  moved  by 
fire  or  steam,  for  a  t^rm  of  years  which  has  not 
yet  expired;  and  authorizing  the  Chancellor  to 
award  an  injunction,  restraining  any*  person  what- 
ever from  navigating  those  waters  with  boats  of 
that  description.  The  bill  stated  an  aspignment 
from  Livingston  and  Fulton  to  one  John  R.  Living- 
ston, and  from  him  to  the  complainant,  Ogden, 
of  the  right  to  navigate  theVaters  between. Elixa- 
bethtpwn,  and  other  places,  in  New-Jersey,  and 
the  city  of  New- York;  and  that  Gibbons,  ihe  de- 
fendant below,  was  in  possession  i>f  two  steam 
boats,,  called  the  Stoudinger.  and  the  Bellona, 
which  were  actually  employed  in  running  between 
New-York  and>Elizabethtown,  in  violation  of  the 
exclusive  privilege  conferred  on  the  complainant, 
and  praying  an  injunction  to  restrain  the  said  Gib- 
bons from  using  the  said  boats,  or  any  other  pro- 
pelled by  fire  or  steam,  in  navigating  the  waters 
within  the  territory  of  New- York.  The  injunc- 
tion having  been  awarded,  the  answer  of  Gibbons 
was  filed)  in  which  he  stated,  that  ^^v^  boats  em- 
ployed by  him  were  duly  enrolled  and  licensed,  to 
be  employed  in  carrying  on  the  coasting  trade, 
under  the  act  of  Congress,  passed  the  1 8th  of  Feb- 
ruary, 1793,  c.  8.  entitled,  '*  An  act  for  enrolling 
and  licensing,  ships  and  vessels  to  be  employed 
ill  ihe  coasting  trade  and  fisheries,  and  for  rogu- 
lotiiig  the  same.^'  And  the  defi^ndant  insisted  on 
his  right,  in  virtue  of  such  licenses^  to  navigiite 
dM  watMt  between  Elizabethtown  and  the  ^  of 
lUm^T^Af  tte  Mid  aets  of  the  Iiegislatwre  of  the 
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State  of  New-York  tp  the  contrary  notwHbatand^  IdSt. 
ihg.  At  the  hearing,  the  Chancellor  perpetiiaited 
the  injunction,  being  of  the  opinion,  that  the  Mid 
acts  were  not  repugnant  to  |he  conrtitution  unc 
lawB  of  the  United  States,  and  were  valid*  This 
decree  waii  affirmed  in  the  Court  for  the  Trial,  of 
Impeachments  and  Correction  of  Errors,  which  is 
the  highest  Court  of  law  and  equity  in  the  StatSf 
before  which  the  cause  could  be  carried,  and  it 
was  thereupon  brought  to  this  Court  by  appeaU 

.  Mr.  Webder,  for  the  appeUant,  adihttted,  that  M.  40,  Uk, 
there  was  a  very  respectable  weight  of  authority 
in  favour  of  the  decision,  which  was  sought  to 
be  reversed.  The  laws  in  question,  be  Imeur, 
had  been  deliberately  re^^nacted  by  the  Legislature 
of  New-York;  and  they  had  also  received  the 
sanction,  at  different  times,  of  ell  her  judicial  Iri-^ 
bunals,  than  which  there  were  few,  if  apy,  in  the 
country,  more  justly  entitled  to  respect  and  dei^r- 
ence.  The  disposition  of  the  Court-would  be, 
undoubtedly,  to  support,  if  it  touldt  lnws  vq 
passed  and  so  sanctioQed.  He  admitted,  theM^ 
fore,  that  it  was  justly  ejqpeeted  of  him  that  Im 
should  make  out  a  clear  case;  and  unless  he  did 
so,  he  did  not  hope  for  a  reversal.  It  should  be 
remembered,  however,  that  the  whole  of  this 
branch  of  power,  as  exercised  by  this  Court,  wvs 
a  power  of  revinon.  The  question  must  be  de* 
cided  by  the  State  Courts,  and  decided  in  a  parti* 
cular  manner,  before  |t  could  be  ))foiight  here  at 
all.  Such  decisions  alone  gave  the  Court  jurist 
dietim;  and  there6>re,  while  they  are  to  be  so- 
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1884.    speoted  as  the  judgments  of  learned  Judges,  thej 

are  yet  in  the  condition  of  all  decisions  from 

"Vr~    which  the  law  allows  an  ai^>eal. 

It  would  not  be  a  waste  of  time  to  advert  to  the 
existing  state^of  the/ocff  connected  with  the  sub*, 
ject  of  this  litigation.  The  use  of  steam  boats, 
on  the  coasts,  and  in  the  bays  and  riveins  of  the 
country,  had  become  very  general.  The  inter- 
course of  its  different  parts  essentially  depended 
upon  this  mode  of  conveyance  and  transportation. 
Rivers  and  bays,  in  many  cases,  form  the  divi- 
sions between  States ;  and  thence  it  was  obvious, 
that  if  the  States  should  make  regulations  for  the 
navigation  of  these  waters,  and  such  regulations 
should  be  repugnant  and  hostile,  embarrassment 
would  ncfceaiarily  happen  to  the  general  inter- 
oourse.  of  the  community.  Such  events  had  ac-^ 
tually  occurred,  and  had  created  the  existing  state 
ofthinigi!. 

By  the  law  of  New-York,  no  one  can  navigate 
the  bay  of  New-YoriL,  the  North  River,  the  Sound, 
the  lakes,  or  any  of  the  waters  of  that  State,  by 
steam  vessds,  without  a  lieeme  from  the  grantees 
of  New- York,  under  penal^  of  forfeiture  of  the 
vessel. 

By  die  law  of  the  neighbouring  State  of  Con-* 
necticat,  no  one  can  enter  her  waters  with  a 
steam  vessel  hamng  $uch  lieenee. 

By  the  law  of  New- Jersey,  if  an^  citizen  of 
that  State  shall  be  reifratiied,  under  the  New- 
York  law,  fiom  using  steam  boats  between  the 
ancient  shores  of  New- Jersey  and  New-York,  he 
shall  be  entitled  to  an  action  for  damages,^  i^ 
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Ne^thJenejf,  with  treble  costs  against  the  party  1824. 
who  thus  restrains  or  impedes  him  under  the  lauf 
of  Neuh  Yttrk!  This  act  of  New-Jersey  is  called 
an  act  of  retortion  against  the  illegal  and  oppres- 
sive legislation  of  New-Tork;  and  seeins  to  be 
defended  on  those  grounds  of  public  law  which 
justify  repr%$ah  between  independent  States. 

It  would  hardly  be  contended,  that  ull  these  acts 
were  consistent  with  the  laws  and  constitution'  of 
the  United  States.  If  ihere  were  no  power  in  the 
general  government,  to  contwl  this  extreme  bel- 
ligerent legislation  of  the  States,  the  powers  of 
the  government  were  essentially  deficient,  in  a 
most  important  and  interesting  particular.  The 
present  controversy  respected  the  earliest  of  these 
State  laws,  those  of  New^York.  On  those,  this 
Court  was  now  to  pronounce ;  and  if  they  should 
be  declared  to  be  valid  and  operative,  he  hoped 
somebody  would  point  out  uhere  th6  State  right 
stopped,  and  on  what  grounds  the  acts  of  other 
States  were  to  be  held  inoperative  and  void. 

It  would  be  necessary  to  advert  .more  particu- 
lairiy  to  the  laws  of  New-York,  as  they  were  stated 
in  the  record.  The  first  was  passed  Mareh  19th, 
1787.  By  this  act,  a  sole^and  exclusive  right  was 
ghinted  to  John  Fitch,  of  making  and  using  every 
kind  of  boat  or  vessel  impelled  by  steam,  in  all 
creeks,  rivers,  bays,  and  waters,  within  the  ter- 
ritory and  jurisdiction  of  New- York,  for  fourteen 
years. 

On  the  27th  of  March,  1798,  an  act  was  passed, 
on  the  suggestion  that  Fitch  was  dead,  or  had 
withdrawn  firom  the  State,  without  having  made 
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1884.  any  attempt  to  use  his  privilege^  repealing  the 
grant  to  bim,  and  conferring  similar  privtteg^  on 
RiAert  II,  Lirimgitan,  for  the  teim  of  twenty 
years,  on  asuggestion,  made  by  him,  that  he  wa$ 
pimseaar  of  a  mode  of  applt/ing  the  eteamengine 
top  opel  a  hoatf  on  new  and  adwmtageaui  prin* 
ciplee.  On  the  5th  of  April,  1803,  another  aet 
was  passed,  by  whii:h  it  was  declared,  that  the 
rights  and  privileges  granted  to  R.  R.  lAvingitof^ 
by  the  last  act,  should  be  extended  to  him  and 
Robtrt  FtitUm^  for  twenty  yearSf  from  the  pa$$^ 
ipg  of  thUact.  Then  there  is  the  act  of  April 
11,  1808,  purporting  tp  extend  the  monopoly,  in 
point  of  time,  five  years  for  every  ad'titional  boat, 
the  whole  duration,  however,  not  to  exceed  thirty 
years  ;4U)d  forbidding  any  and  all  persons  to  navi* 
gate  the  waters  of  the  Stete,  with  any  steam  boat  or 
vessel,  vrithout  the  license  of  lAtingfion  and  Fvl- 
ton,  under  penalty  of  forfeiture  of  the  boat  <Mr 
vessd.  And,  lastly,  comes  the  act  of  April  9^ 
181 1,  for  enforcing  the  provisions  of  the  last  men- 
tion^ act,  and '  declaring,  that  the  forfeiture,  of 
the  boat  or  vessel,  found  navigating  against  the 
provisions  of  the  previous  acts^  shall  be  deemed 
to  accrue  on  the  day  on  which  such  boat  or  vessel 
should  navigate  the  waters  of  the  Stete ;  and  that 
lAwngetan  and  FuUon  might  immediajtelyliave 
an  action  for  such  boat  or  vessel,  in  like  manner  as 
if  they  themselves  had  been  dispossessed  thereof 
by  force;  and  that  on  bringing  any  such  suit,  the 
defendant  therein  should  be  prohibited,  by  injune- 
tion,  firom  removing  the  boat  or  vessel  out  pf  the 
State,  or  using  it  within  the  Bteto*    There  were 
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one  or  two  other  acts  meotioned  in  the  pleiul  ags,     1834. 
which  priacipaUy  respected  the  time  allowed  for 
complying  with  the  condition  of  the  grant,  and 
were  not  niaterial  tb  the  discussion  of  the  case. 

By  these  acts,  then,  an  exclusive  right  is  gi?en 
to  Living&tan  and  FuttaHf  to  use  $team  navigm- 
Hon  on  all  the  waters  of  New- York,  for  thirty 
years  from  1808. 

It  is  not  necessary  to  recite  the  several  cmlvey- 
anoes  and  agreements,  stated  in  the  record,  hj 
which  Ogdei^  the  plaintiff  helow,  derives  title 
mkfer  iMiimgHom  and  Ftdtan,  to  the  ezelosive 
use  of  part  of  these  waters. 

The  appellant  being  owner  of  a  Meam4ioat, 
and  being  found  navigating  the  waters  between 
New-Jersey  and  the  city  of  New- York,  over  which 
waters  Ogden, .  the  plaintiff  bejow,'  claimed  an 
exclusive  right,  under  Livingston  and  FVUmy 
this  bill  was  filed  against  him  by  Ogden^  in  Octo- 
ber, 1818,  and  an  injunction  granted,  restraining 
him  from  such  use  of  his  boat.  This  injunction 
was  misde  perpetual,  on  the  final  hearing  of  the 
cause,  in  the  Court  of  Chancery;  and  the  desiee 
of  the  Chancellor  has  been  didy  affirmed  in  the 
Court  of  Errors.  The  right,  therefore,  which 
the  plaintiff  below  asserts  to  have  and  maintain 
his  injunction,  .depends  dbviously  on  the  general 
validity  of  the  New- York  laws,  and,  especially, 
on  their  force,  and  operation  as  against  the  right 
set  up  by  the  defendant.  This  right  he  statei;^  in 
bis  answer,  to  be,  that  he  is  a  dtizen  of  New- 
Jersey,  and  owner  of  the  steam^boat  in  question ; 
that  the  boat  was  a  veuel  of  more  than  twenty 
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i824.  tonsburden,  duly  enrMed  and  licemed  for  car^ 
tying  on  the  coasting  trader  and  intended  to  be 
employed  by  him,  in  that  trade,  between  Eliza- 
betbtown,  in  New- Jersey,  and  the  city  of  New- 
York;  and  waa  actually  employed  in  navigating 
between  those  places,  at  the  time  of,  and  until 
notice  of  the  injunction  from  the  Court  of  Chan- 
cery was  served  on  him. 

On  these  pleadings  the  substantial  question  is 
raised :  Are  these  laws  such  as  the  Legislature  of 
New-York  had  a  right  to  pass  f  If  so,  do  they, 
secondly,  in  their  operation,  interfere  with  any 
right  enjoyed  under  the  constitution  and  laws  of 
thelTnited  States,  and  are  they,  therefore,  voidf 
as  far  as  such  interference  extends  ?* 

It  may  be  well  to  state  again  their  general  pur- 
port and  effect,  and  the  purport  and  effect  of  the 
other  State  laws,  which  have  been  enacted  byway 
of  retaliation. 

A  steam  vessel,  of  any  description,  going  to 
New-^York,  is  forfeited  to  the  representatives  of 
Limngston  and  Ftdton^  unless  du  hate  their  li- 
cense. 

Going  from  New-York,  or  elsewhere,  to  Con- 
necticut, she  is  prohibited  from  entering  the  wa- 
ters of  that  Stete,  if  she  have  suth  license. 

If  the  representetives  of  Livingston  and  FuXr 
ton,  in  Neuh  York^  carry  into  effect,  by  judicial 
process,  the  provision  of  the  New-York  laws, 
against  any  citizen  of  New-Jqrsey,  they  ejq[X)se 
themselves  to  a  statute  action,  in  NeuhJersey^  for 
all  damages,  and  treble  costs. 

The  JNew-Yoft  laws  extend  to  all  steam  vesaeli ; 
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to  steain  frigates,  steam  ferry-lKmta,  and  all  is-    18S^« 
termediate  claaaea. 

Tbqr  ejrtend  to  public  as  well  as  private  ships ; 
and  to  vessels  employed  in  foreign  commeroe,  as 
well  as  to  those  employed  in  the  coasting  trade. 

The  remedy  is  as  summa^  as  the  grant  itself 
is  ample;  for  immediate  confiscaikwif  without 
seizure,  trial,  or  judgment,  is  the  penally  of  in- 
fiingeaMttt*- 

In  regard  to  these  acts,  he  should  contend,  in 
the  first  placci  that  they  exceeded  the  power  of 
the  Legislature ;  and,  secondly, 'that  if  they  could 
beconridered  valid,  for  any  purpose,. they  were 
void,  still,  as  against  any  right  enjoyed  under  die 
kws  of  the  United  States,  with  which  they  caiQe 
in  collision;  and  that,  in  this  case,  they  were 
fpond  interfering  with  such  rights. 

He  should  contend,  that  the  power  of  Oongress 
to  regulate  commerce,  was  complete  and  entirs^ 
and,  to  a  certain  extent,  necessarify  exclusilFe; 
that  the  acts  in  question  were  regulations  of  cob*' 
merce,  in  a  most  important  pardcular;  and  af- 
fecting it  in  those  respects,  in  which  it  was  under 
the  exdusEve  authority  of  Congress.  He  slated 
this  first  propokition  guardedly*  He  did  not  mean 
to  say  that  aU  regulations  idiich  mi^t,  in  their 
operatioQ,  aflbct  commerce,  were  exclusively  in 
the  power  of  Congress;  but  thai  sudlf  jpMDsr  as 
had  been  exercised  in  this  case,  did  notrftmain 
itMi  the  States.  Nothing  was  more  complex  tlita 
cenonene;  and  in  such  an  age  as  this,  no  words 
enAraced  a  wider  field  than  Mmmera^l  r^gfuln^ 
flm.    Ahaoat  all  the  bushnsM  and  inwrcouneof 
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182A,  life  may  be  connected,  incidentally,  more  or  lefls, 
^^y^^  with  commercial  regulatiam.  But  it  was  only 
▼.  neceseary  to  apply  to  this  part  of  the  constitution 
^  ^^  the  well  settled  rules  of  construction.  Some 
powers  are  holden  to  be  exclusive  in  Congress, 
from  the  use  of  exclusive  words  in  the  grant; 
others,  from  the  prohibitions  on  the  States  to 
exercise  similar  powers ;  and  others,  again,  from 
the  nature  of  the  powers  themselves.  It  has  been 
by  this  mode  of  reasoning  that  the  Court  has  ad- 
judicated on  many  important  questions;- and  the' 
same  mode  is  proper  here.  And,  as  some  pow- 
ers have  been  holden  exclusive,  and  others  not  so, 
uikder  the  same  form  of  expression,  from  the  na- 
ture of  the  different  powers  respectively;  so,  where 
the  poiprer,  on  any  one  subject,  is  given  in  general 
words,  like  the  power  to  regulate  commerce,  the 
true  method  of  construction  would  be,  to  consider 
of  what  parts  the  grant  is  composed,  and  whicfh 
of  thcfse,  from  the  nature  of  the  thing,,  ought  to 
be  considered  exclusive.  The  right  set  up  in  tins 
ease,  under  the  laws  of  New- York,  is  a  mono- 
pdy.  Now,  he  thought  it  very  reasonable  to  say; 
that  the  constitution  never  intended  to  leave  with 
die  States  the  power  of  granting  monopolies, 
either  of  trade  of  of  navigation ;  and,  therefore, 
that  as  to  this,  the  commercial  power  was  exclu- 
«ve  in  Congress. 

It  was  in  vain  to  look  for  a  precise  and  exact 
d^^MtUm  of  the  powers  of  Congress,  on  several 
MAjeets.  The  constitution  did  not  undertake  the 
task  of  making  such  exact  definitions.  In  confer- 
ng  powei^  it  prooeed^  in  the  way  oC  mmmrar 
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tioUy  stating  the  powers  conferred,  one  after  ano-     IS34« 
ther;  in  few  words ;  and,  where  the  power  was  ^qJJJJ^?^ 
general,  or  complex  in  its  nature,  the  extent  of        r: 
the  grant  must  necessarily  be  judged  of,  and.  limi^     Ogdm. 
ted,  by  its  object,  and  by  the  nature  of  the  power. 

Few  things  were  better  known,  than  the  ttHTme* 
diate  pauses  which  led  to  the  adoption  of  the  pre- 
sent constitution ;  and  he  thought  nothing  clearer, 
than  that  the  prevailing  motive  was  to  r^uiate 
commerce ;  to  reiscue  it  from  the  embarrassing  and 
destructive  consequences,  resulting  from  the  le- 
gislation of  so  many  different  States,  and  to  place 
it  under  the  protection  of  9  uniform  law.  The  • 
great  objects  were  commerce  and  revenue;  and 
they  were  objects  indissolvbly  connected.  4iBy 
the  confederation,  divers  restrictions  had  been 
imposed  on  the  States;  but  these  had  not  been 
found  sufficient.  No  State,  it  was  true,  could 
send  or  receive  an  embassy;  nor  make  any  treaQr; 
nor  enter  into  any  compact  with  another  rotate/  or 
with  a  foreign  power ;  nor  lay  dudes,  interfering 
with  treaties  which  had  been  entered  into  by  Con- 
gress. But  all  these  were  found  to  be  fhr  short  of 
whjBLtthe  actual  condition  of  die  country  jaquired. 
The  fitates  could  still,  each  fot  itself^  regipate 
commerce,  and  the  consequence  was,  a  perpetual 
jarring  and  hostility  of  commercial  regulation. 

In  the  history  of  the  times,  it  was  accwdingly 
fbund/tbat  the  great  topic,  urged  on  all  occasions, 
as  showing  the  necessity  of  a  new  and  different 
government,  was  the  state  of  trade  and  commerce. 
To.  benefit  and  iitaprove  these,  was  a  great  objMt 
in  itself:  and  it  became  greater  when  it  was  ie- 
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1824.  garded  as  the  only  means  of  enabling  the  countiy 
to  pay  the  public  debt,  and  to  do  juMice  to  those 
who  had  most  effectually  laboured  for  its  indepen- 
dence* The  leading  state  papers  of  the  time  are 
full  of  this  topic.  The  New-Jersey  resolutions* 
complain,  that  the  regulation  of  trade  was  in  the 
power  of  the  several  States,  within  their  separate 
jurisdiction,  in  such  a  degree  as  to  involve  many 
difficulties  and  embarrassments;  and  they  express 
an  earnest  opinion,  that  the  $ole  and  exdurive 
power  of  regulating  trade  with  foreign  States^ 
ought  to  be  in  Congress.  Mr.  Witherspoon's 
motion  in  Congress,  in  1781,  is  of  the  same  gene- 
ral character ;  and  the  report  of  a  committee  of 
that  body,  in  1785,  is  still  more  emphatic.  It  de- 
clares that  Congress  ought  to  possess  the  sole  and 
exdurive  power  of  regulating  trade,  as  well  witli 
foreign  nations,  as  between  the  States.^  The  re- 
solutions of  Vifginia,  in  January,  1786,  which 
were  the  inmiediate  cause  of  the  convention,  put 
forth  this  same  great  object.  Indeed,  it  is  the 
only  object  stated  in  those  resolutions.  There  is 
not  another  idea  in  the  whole  document.  The^ 
entire  purpose  for  which  the  delegates  assembled 
at  Annapolis,  was  to  devise  means  for  the  uniform 
regulation  of  trade.  They  found  no  means,  but 
in  a  general  government;  and  they  recommended 
a  convention  to  accomplish  that  purpose.  Over 
whatever  other  interests  of  the  country  this  govern- 
ment may  diffiise  its  benefits,  «nd  its  blessings,  it 
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will  alwaya  be  true^  qb  matter,  of  historical  fact,  1824. . 
that  it  had  its  immediate  origia  ia  the  necessities 
of  commerce  ;  and,  for  its  immediate  object,  the 
relief  of  those  necessities,  by  removing  their 
causes,  and  by  establitihing  a  vniform  and  steady 
system.  It  would  be  easy  to  show,  by  reference 
to  the  discussions  in  the  several  State  conventions, 
the  prevalence  of  the  same  general  topics;  and  if 
any  one  would  look  to  the  proceedings  of  several 
of  the  States,  especially  to  tliose  of  Massachu- 
setts and  New^York,  he  would  see,  very  plainly, 
by  the  recorded  lists  of  votes,  that  wherever  this 
commercial  necessity  was  most  strongly  felt,  there 
the  proposed  new  constitution  had  most  friends. 
In  the  New- York  convention,  the  argument  arising 
from  this  consideration  was  sti'ongly  pressed,  by 
the  distinguished  person  whose  name  is  connected 
with  the  present  question. 

We  do  not  find,  in  the  history  of  the  formation 
and  adoption  of  the  constitution,  that  any  man 
speaks  of  a  general  concurrent  pmoer^  in  the  re- 
gulation of  foreign  and  domestic  trade,  as  still 
residing  in  the  States.  The  very  object  intended^ 
more  than  any  other,  was  to  take  away  such 
power.  If  it  had  not  so  provided,  the  constitu- 
tion would  not  have  been  worth  accepting. 

He  contended,  therefore,  that  the  people  in- 
tended, in  establishing  the  constitution,  to  trans- 
fer, from  tlie  several  States  to  a  general  govern- 
ment,'those  high  and  important  powers  over  com- 
merce, which,  in  their  exercise,  were  to  maintain 
an  uniform  and  general  system.  From  the  very 
nature  of- the  case,  these  powers  must  be  exclu- 
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1824.  sive;  that  i%  the  higher  branches  of  commerdal 
regulation  mast  be  exclusively  committed  to  a 
single  hand*  What  is  it  that  is  to  be  regulated  ? 
Not  the  commerce  of  the  several  States,  respec- 
tively, but  the  commerce  of  the  United  States* 
Henceforth,  the  commerce  of  the  States  was  to  be 
an  unit;  and  the  system  by  which  it  was  to  exist 
and  be  governed,  must  necessarily  be  complete, 
entire,  and  uniform.  Its  character  was  to  be 
described  in  the  flag  which  waved  over  it,  E  flu* 
aiBUS  uNcif.  Now,  how  could  individual  States 
assert  a  right  of  concurrent  legislation,  in  a  case 
of  this  sort,  without  manifest  encroachment  and 
confusion  P  It  should  be  repeated,  that  the  words 
used  in  the  constitution,  *^to  regulate  commerce,'' 
are  so  very  general  and  extensive,  that  they  might 
be  QODsfeoied  to  cover  a  vast  field  of  legislation^ 
part  of  which  has  always  been  occupied  byState 
laws;  and,  therefore,  the  words  must  have  a  rea- 
sonable construction,  and  the  power  should  be 
considered  as  exclusively  vested  in  Congress,  90 
far,  and  so  -fiur  anljf  as  the  nature  of  thf  power 
requires.  And  he  insiattod,  that  the  nature  of  the 
oasci  and  of  the  power,  did  imperiously  requital 
that  rach  important  authofi^K  ^  that  of  granting 
monopolies  of  trade  and  navigstionf  should  not  be 
considered  as  still,  retiuned  by  the  Slates* 

It  is  apparent,^  from  the  prohibu  ns  on  the 
power  of  the  States,^  that  the  general  concurrent 
power  was  not  supposed  to  be  left  with  them. 
And  the  oKception,  out  of  these  prohibition^^  Of 
^im^mtion  Ibm$,  proves  this  s^  mqre  elearly. 
Which  most  ^oifcems  the  coounerce  of  this  eoun- 
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tiy,  Umi  New-York  and  Virgima  should  have  an  1824* 
mnooitfraUed  power  ta  eatabliah  their  inspectioii 
ftr  flow  and  tobacco,  or  that  they  shoold  have  an 
uneoiitroHed  power  of  granting  either  a  monopoly 
of  trade  in  their  own  ports,  or  a  monopoly  of  na- 
vifatioii  over  all  the  waters  leading  to  those  ports? 
Yet»  the  Argument  on  the  other  side  must  be« 
that,  although  the  constitutioa  has  sedulous^ 
guarded  and  limited  the  first  of  these  powers,  it 
has  left  the  last  wholly  unlimited  and  uncontrolfed* 
But,  although  much  had  been  said,  in  the  di»- 
eussiim  on  former  occasions,  about  this  supposed 
camimrent  power  in  the  States,  he  found  great  dif- 
fidd^in  understanding,  wimt  was  meant  by  it. 
It  was  generally  qualified,  by  saying,  that  it  was 
a  power,  by  which  the  States  could  pass  laws  on 
the  subjects  of  commercial  regulation,  which 
would  be  valid,  until  Congress  should  pass  other 
laws  controlling  them,  or  inconsistent  with  them, 
and  that  then  the  State  laws  must  yield.  What 
sort  of  caneurrent  powers  were  these,  which  could 
not  exist  together?  Indeed,  the  veky  reading  of 
the  clause  in  the  constitution  must  put  to  flight 
this  notion  of  a  general  concurrent  power.  The 
ooDStitotion  was  fi>rmed  for  all  the  States ;  and 
Congress  was  to  have  power  to  regulate  commerce. 
Now,  what  is  the  import  of  this,  but  that  Congress 
is  to  giveithe  rule — ^to  establish  the  system — ^to 
exercise  the  control  over  the  subject?  And,  can 
more  than  one  p<ywer,  in  cases  of  this  sort,  give 
the  rule,  establish  the  system,  or  exercise  the 
oontrol?  As  it  is  not  contended  that  the  power 
of  Cwigiess  is  to  be  exercised  by  a  mpervuion 
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1824.  of  State  legislation ;  and,  as  it  ii.  clear,  that  Ckm* 
grew  is  to  gi?e  the  gqperal  rule,  he  4^onlended, 
that  this  power  of  givjng  the  general  rule  was 
transferred,  by  the  coipstitution,  from  the  States 
to  Congress,  to  be  exercised  as  that  body  might 
see  fit  And,  consequently,  that  all  those  high 
exercises  of  power,  which  might  be  considered  as 
giving  the  rule,  or  establishing  the  system,  in  re- 
gard to  great  commercial  interests,  wer^  necessa- 
rily left  with  Congress  alone.  Of  this  character 
he  considered  monopolies  of  trade  or  navigation; 
embargoes ;  the  system  of  navigation  laws ;  the 
countervailing  laws,  as  against  foreign  states; 
and  other  important  enactments  respecting  our 
connexion  with  such  states.  It  appeared  to  him 
a  most  reasonable  construction,  to  say,  that  in 
these  respects,  the  power  of  Congress  is  exclu*' 
sive,  from  the  nature  of  the  power.  If  it  be  not 
so,  where  is  the  limit,  or«wbo  shall'tix  a  boundary 
for  the  exercise  of  the  power  of  the  States  ?  Can 
a  State  grant  a  monopoly  of  trade  ?  Can  New- 
York  shut  her  ports  to  all  but  her  own  citizens? 
Can  she  refuse  admission  to  ships  of  particular 
nations?  The  argument  on  the  other  side  is, 
and  must  be,  that  she  might  do  all  these  things, 
until  Congress  should  revoke  her  enactments. 
And  this  is  called  concurrent  legislation.  What 
confusion  such  notions  lead  to,  is  obvious  enough. 
A  power  in  the  States  to  do  anything,  and  every 
thing,  in  regard  to  commerce,  till  Congress  shall 
undo  it,  would  suppose  a  state  of  things,  at  least 
M  bad  as  tliat  which  existed  before  tlie  •present 
constitution.    It  18  the  tjrue  wisdom  of  these  go- 
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venuneiits  to  keep  their  action  as  distinct  as  possi-     1 824. 
ble.    The  general  government  should  not  seek  ^"qJJ^^^ 
to  operate  where  the  States  can  operate  with       r. 
more  advantage  tQ  the  community;  nor  should     ^ 
the  States  encroach  on  groundy  which  the  public 
good,  as  well  as  tl^e  constiUition,  refers  to  the 
exclusive  control  of  Congress. 

If  the  present  state  of  things — ^these  laws  of 
New-Tork,  the  laws  of  Connecticut,  and  the  laws 
of  NewrJersey,  had  been  all  presented,  in  the 
convention  of  New- York,  to  the  eminent  person 
whose  name  is  on  this  record,  and  who  actfed,  on 
that  occasion,  so  important  ^  part;  if  he  had  been 
told,  that,  after  all  ho  had  said  in  favour  of  the 
new  government,  and  of  its  salutary  effects  on 
commercial  regulations,  the  time  should  yet  come, 
when  the  North  River  would  be  shut  up  by  a 
monopoly  from  New  York;  the  Sound  interdicted 
by  a  i>onal  law  of  Connecticut;  repritaU  wir 
t^orized  by  New^Jersey,  agaiifst  citizens  of  New* 
York ;  and  when  one  could  not  cross  a  ferry, 
without  transhipment;  does  any  one  suppose  he 
would  have  admitted  all  this,  as  compatible  with 
the  government  which  he  was  recommending? 

This  doctrine  of  ei  general  concurrent  power  in 
the  States,  is  insidious  and  dangerous.  If  it  be 
admittied,  no  one  can  say  where  it  will  stop.  The 
States  may  legislate,  it  is  said,  wherever  Congress 
has  not  made  a  pUrMty  exercise,  of  its  power. 
But  who  is  to  judge  whether  Congress  has  maide 
this  jAtnartr  exercise  of  power?  Congress  has 
acted  on  this  power;  it  has  done  all  that  it  deemed 
wise;  and  arc  the  States  n6w  to  do  whatever 

vm::ix. 
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18S4.    Congress  bai  left  imdoiie?  Congress  makes  suck 

^"^^^^^  rules  as,  in  its  judgment,  the  case  requires;  and 

T.        those  rules,  whatever  they  arb,  constitute  the 

^^^^^    iyHem. 

All  useful  regulation  does  not  consist  tn  re- 
straint; and  that  which  Congress  sees  fit  to  leave 
free,  is  a  part  of  its  regulation,  as  much  as  the 
rest. 

He  thought  the  practice  under  the  constitution 
sufficiently  evinced,  that  this  portion  of  the  com- 
miercial  power  was  exclusive  in  Congress*  When, 
before  diis  instance,  have  the  States  granted  mo- 
nopolies? When,  until  now,  have  they  interfered 
with  the  navigation  of  the  country?  The  pilot 
laws,  the  hedth  laws,  or  quarantine  laws;  and 
various  regulations  of  that  class,  which  have  been 
recognised  by  Congress,  are  no  arguments  to 
prove,  even  if  they  are  to  be  called  conmierdal 
regulations,  (which  they  are  not,)  that  other  re- 
gulations, more  directly  and  strictly  commercial, 
are  not  solely  within  the  power  of  Congress. 
Thidre  was  a  singular  fallacy,  as  he  humbly  ven- 
tured to  think,  in  the  argument  of  very  learned 
and  most  respectable  persons,  on  this  subject. 
That  argument  alleges,  that  the  States  have  ia 
concurrent  power  with  Congress,  of  regulating 
conunerde;  and  its  proof  of  this  position  is,  that 
the  States  have,  without  any  question  of  their 
light,  passed  acts  respecting  turnpike  roads,  toll 
bridges,  and  ferrieiu  These  are  declared  to  be 
acts  of  uimmercial  regidation,  affecting  not  only 
the  interior  commerce  of  the  Strte  itself,  but  also 
eoomieree  between  different  Stated.    Therefore, 
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at  aD  these  are  commercial  r^gnloiumf,  and  are     18S4. 
yet  acknoiwledged  to  be  rightfully  eatabliahed  by  "^qJ^^I^ 
the  Statee,  it  Mows,  as  is  suppoaed,  thitt  the     ^^ 
States  must  have  a  concurrent  power  to  regidate 
CMuneice*  • 

Now,  what  was  the  inevitable  consequence.of  this 
mode  of  reaaoning?  Does  it  not  admit  the  power 
of  Congress,  at  once,  upon  aU  these  minor  ob- 
jeets  of  legislation?  If  all  these  be  regulations 
of  commerce,  vrithin  the  meaning  of  the  const!- 
tution,  then,  certainly.  Congress  having  a  con* 
current  power  to  regulate  commerce,  may  esta- 
blish ferries,  turnpikes,  bridges,  &c.  and  provide 
for  all  diis  detail  t>f  interior  legislatian;  To  sus- 
tain the  interference  of  the  State,  in  a  high  con- 
cern of  maritime  commerce,  the  argument  adopts 
a  prindple  which  acknowledges  the  right  of  Con- 
gress, over  a  vast  scope  of  internal  legislatioii, 
iHiich  no  one  has  heretofore  supposed  to  be  within 
its  powers.  But  this  is  not  all ;  for  it  is  admitted, 
that  vfhen  Congress  and  the  Statea  have  power 
tolegislate  over  the  same  subject,  the  power  of 
jGongress^  vdien  exercised,  controls  or  extin- 
guishes the  State  power;  and,  therefore,  the  con- 
sequence would  seem  to  follcfw,  from  the  argu- 
mentr  that  ell  State  legiilation^over  such  subjects 
as  have  been  mientioned,  i»,  at  aU  times,  liable  to 
tbewiperior  power  of  Congress;  a  consequence, 
winoh  no  one-would  admit  for  a  moment  The 
troth  vra%  he  thought,  that  aU  these  things  were, 
iatlinr  general  ohaiaeter,  rather  r^gulatiooa  of 
noKee  than  of  oommsne.  in  the  oooatitntidiial 
irndtntaadiiig  tut  thst  tonn.    A  road,  indeed, 
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1824.  might  be  a  matter  of  great  commercial  Cjcmcern* 
In  many  cases  it  ia  so;  and  when  it  is  so,  he 
thought  there  was  no  doubt  of  the  power  of  Con- 
gress to  make  it.  But,  generally  speaking,  roads, 
and  bridges,  and  ferries,  though,  of  course,  they 
affect  commerce  and  intercourse,  do.  not  obtain 
that  importance  and  elevation,  as  to  be  deemed 
commercial  regiUdiums*  A  reasonable  construc- 
tion mwst  be  given  to  the  constitution;  and  such 
construction  \»  as  necessary  to  the  just  power  of 
the  States,  as  to  the  authority  of  Congress.  Qua- 
rantine laws,  for  f^xample,  may  be  considered  as 
aflbcting  commerce ;  yet  they  are,  in  their  nature, 
heiUth  laws.  In  England,  we  speak  of  the  power 
of  regulating  commerce,  as  in  Parliament,  or  the 
King,  as  arbiter  of  commerce;  yet  the  city  of 
London  enacts  health  laws.  Would  any  one  infer 
from  that  circumstance,  that  the  city  of  London 
had  concurrent  power  with  Parliament  or  the 
Crown  to  regulaU,  annmerce?  or,  that  it  might 
grant  a  monopoly  of  the  navigaiipn  of  the  ThiEimes? 
1/Vhile  a  health  law  is  reasonable,  it  is  ^a  health 
law;  but  if,  under  colour  of  it,  enactments  should 
be  made  for  other  purposes;  such  enactments 
might  be  void* 

In  the  discussion  in  the  Ncp^-Tork  Courts,  no 
small  reliance  waa  placed  on  the  law  of  that  State 
prohibiting  the  importation  of  slaves,  as  in  ez-» 
ample  of  a  commercial  regulation, .  enacted  by 
State  authority.  That,  law  may  or  inay  not  be 
constitutional  and  talid.  It  has  been  referred  to 
generally,  but  itii  particular  provisi<ma  hav9  not 
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been  stated.    When  they  are  more  qlearly  seen,     1824. 
its  character  may  be  better  determined. 

It  might  further  be  argued,  that  the  power  of 
Congress  over  these  high  branches  of  commerce 
was  exclusive,  from  the  consideration  that  Con* 
grass  possessed  an  exclusive  admiralty  jurisdiction. 
That  it  did  possess  such  exclusive  jurisdiction, 
would  hardly  be  contested.  No  State  pretended 
to  exercise  any  jurisdiction  of  that  kind.  The 
States  had  abdished  their  Courts  of  Admiralty, 
when  the  constitution  went  into  operation.  Over 
these  waters,  therefore,  or,  at  least,  some  of  them, 
which  are  Uie  subject  of  this  monopoly,  New- 
Tork  has  no  jurisdiction  whatever.  They  are  a 
part  of  the  high  sea,  and  not  within  the  body  of 
any  county.  The  authorities  of  that  State  could 
not  punish  for  a  murder*  committed  on  board  one 
of  these  boats,  in  some  places  within  the  range  of 
this  exclusive  grant.  This  restraining  of  the 
fitates  from  all  jurisdiction,  out  of  the  bodies  of 
their  own  counties,  shows  plainly  enough,  that 
navigation  on  the  high  seas,  was  understood  to  bo 
a  matter  to  be  regulated  only  by  Congress.  It  is 
not  unreasonable  to  say,  that  what  are  called  the 
waters  of  New-Tork,  are,  to  purposes  of  naviga- 
tion and  commercial  regulation,  the  waters  of  the 
United  States.  Thero  is  no  cession,  indeed,  of 
the  waters  themselves,  but  their  use,  /dr  those  pur- 
poses, seemed  to  be  entrusted  to  the .  exclusive 
power  of  Congress.  Several  Sta:tes  have  enacted 
l«ws,  Whidi  would  appear  to  imply  their  convic- 
tioD  of  the  power  cf  Congress,  over  navigable 
waters,  to  a  greMer  extent    . 
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18S4.  If  tfaiere  be  a  concdneiit  poiper  of  r^[iiltttiiig 
eommefce  on  the  high  seas,  there  must  be  aeon* 
eoRent  admiral^  juriadiclioi^  and  a  concurrent 
control  of  die  waters.  Itis  a  eoauMHm  principle, 
that  arms  of  the  sea,  indnding  navigabte  rivets, 
belong  to  the  soyereign,  $o  far  a$  namgatum  i$ 
ameenud.  Their  uu  is  navigation.  The  United 
States  possess  the  general  power  over  navigation, 
and,  of  course,  ooght  to  control,  in  general,  the 
use  of  navigable  waters.  If  it  be  admitted,  that 
farpmpa$e$  of  trads  and  mimgalian,  the  North 
River,  and  its  bay,  are  the  river  and  haf  of  New- 
T«fc>  and  the  Chesapeake  the  bay  of  Virginia, 
Very  great  inconveniences  and  much  confusion 
might  be  the  result. 

It  might  now  be  well  to  take  a  nearer  view  of 
these  tews,  to  see  mwe  xactly  what  their  provi- 
sions were,  what  consbqaences  have  followed 
firom  them,  and  what  would  and  might  follow  from 
other  similar  laws» 

The  first  grant  to  John  jFVicft,  gave  him  the 
sole  and  exclusive  right  of  making,  emjrfoying, 
and  navigating,  all  boats  impelled  by  fire  or  steam, 
'Vtfi  oS  creeks,  rtoen,  ftdyt,  amd  waUre,  witkim 
IketerTitaryaiuljwriidiclianqft^  Any 

other  person,  navigating  such  boat,  was  to  forfeit 
it,  and  to  pay  a  penal^  of  a  hundred  pounds; 
The  subsequent  acts  repeal  this,  and  grant  simi- 
lar privileges  to  Limngston  amd  FmltanT  and 
the  act  of  1811  prorides  the  extraordinary  and 
smnmaiy  remedjf,  vrfaich  has  been  already/stated. 
The  river,  the  bay,  and  the  marine  league  akmg 
the  above,  are  all  vrithin  the  soope  of  thi^  grant 
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Any  vesflel,  therefore,  of  this  deflcription,  comiiig    1824. 
into  any  of  those  waters,  without  a  license,  whe-  ^"^^^ 
tfaer  from  another  State,  or  from  abroad,  whether       r. 
it  be  a  public  or  private  vessel,  is  instantly  for-     *H(^^ 
feited  to  the  grantees  of  the  monopoly. 

Now,  it  must  be  remembered,  that  this  grant  is 
made  as  an  exercise  of  §avereign  paliticdl  power. 
It  is  not  an  inspection  law,  nor  a  health  law,  nor 
passed  by  any  derivative  authority;  it  is  profes- 
sedly an  act  of  sovereign  power.  Of  course,  there 
is  no  limit  to  the  power,  to  be  derived  from  the 
jnurpou  for  which  it  is  e;cercised.  If  exercised 
for  one  purpose,  it  may  be  also  for  another.  No 
one  can  inquire  iAto  the  motives  which  influence 
sovereign  authority.  It  is  enough,  that  such  power 
manifests  its  will.  The  motive  alleged  in  this 
case  is,  to  remunerate  the  grantees  for  a  benefit 
conferred  by  them  On  the  public.  But  there  is  no 
necessary  connexion  between  that  benefit  and  this 
mode  of  rewarding  it;  and  if  the  State  could 
grant  this  monopoly  for  that  purpose,  it  could  also 
grant  it  fi>r  any  other  purpose.  It  could  make  the 
grant  for  money;  and  so  make  the  monopoly  of 
navigation  over  tlyose  waters  a  direct  source  of 
revenue.  When  l;|iis  monopoly  shall  expire,  in 
1838,  the  State  may  continue  it,  for  any  pecuniary 
consideration  which  the  holders  may  see  fit  to  ofiTer, 
and  the  State  to  receivie. 

If  the  0tate  may  grant  this  monop6ly,  it  may 
also  grant  another^  for  other  descriptionis  of  ves- 
sels; for  instance,  tor  dSL  itoopsr 

If  it  can  grant'  these  exclusive  privileges  to  a 
(bw,  it  may  grant  them  to  many;  that,  is,  .it  may: 
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18^.     grant  them  to  all  its  own  citizens,  to  the  ezdo* 
sion  of  every  body  ebe. 

But  the  waters  of  New-Tork  are  no  more  the 
subject  of  exclusive  grants  by  that  State,  than  the 
waters  of  other  States  iare  subjects  of  such  grants 
by  those  other  States.  Virginia  may  well  exercise, 
over  the  entrance  of  the  Chesapeake,  all  the  power 
that  New- York  can  exercise  over  the  bay  of  New- 
Tork,  and  the  waters  on  the  shore.  The  Chesa- 
peake, therefore,  upon  the  principle  of  these 
laws,  maybe  the  subject  of  State  monopoly;  and 
so  may  the  bay  of  IMbissachusetts.  But  this  is  not 
all.  It  requires  no  greater  power,  to  grant  a  mo- 
nopoly of  trade,  than  a  monopoly^  of  navigation. 
Of  course,  New-Tork,  if  these  acts  can  be  main- 
tained, may  give  an  exclusive  right  of  entry  of 
vessels  into  her  ports^  And  the  other  States  may 
do  the  same.  These  are  not  extreme  cases.  We 
have  only  to  suppose  that  other  States  should  do 
what  New- York  has  already  done,  and  that  the 
power  idiould  be  parried  to  its  full  extent. 

To  all  this,  there  is  no  answer  to  be  given  ex- 
cept this,  that  theamcwrrent  power  of  the  States, 
concurrent  though  it  be,  is  yet  iubardinate  to  the 
legislation  of  Congress;  and  that,  therefore.  Con- 
gress may,  when  it  pleases,  annul  the  State  legis- 
lation; but,  until  it  does  so  annul  it,  the  State  le« 
gblation  is  valid  and  effectual.  Whatsis  there  to 
recommend  a  construction  which  leads  to  a  result 
like  this  ?  Here  would  be  a  perpetual  hostiliQr ; 
one  Leg^aturo  enacting  Ulwb,  till  another  Legis- 
lature shofdd  repeal  them;  one  sovereign  power 
gjb^  the  lide^  do  aiiotberso«OTeign  power  diooM 
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abrogate  it;  and  all  thia  nnder  the  idea  of  can-     18@4. 


Gibbons 


current  le^slation! 

But  further;  under  this  concurrent patoeTf  the  ^  v. 
State  does  that  which  Congress  cannot  do;  that  ^ 
is,  it  gives  preferences  to  the  citizens  of  some 
States  over  those  of  others.  I  do  not  mean  here 
the  advantages  conferred  by  the  grant  on  the 
griantees;  but  the  disadvantages  toMrhich  it  sub- 
jects all  the  other  citizens  of  New- York.  To  im- 
pose an  extraordinary  tax  on  liteam  navigation 
visiting  the  ports  of  New- York,  and  leaving  it  free 
every  where  elsci  is  giving  a  preference  to  the 
citizens  of  othec  States  over  those  of  New- York. 
This  Congress  could  not  do;  and  yet  the  State 
does  it:  so  that  this  power,  at  first  subordinate, 
then  concurrent,  now  becomes  paramount. 

The  people  of  New- York  have  a  right  to  be 
protected  against  this  monopoly.  It  is  one  of  the 
objects  for  which  they  agreed  to  this  constitution, 
that  they  should  stand  on  an  equality  in  commer- 
cial regulations ;  and  if  the  government  should 
not  insure  them  that,  the  promises  made  to  them, 
in  its  behalf,  would  not  be  performed. 

He  contended,  therefore,  in  conclusion  on  this 
point,  that  the  power  of  Congress  over  these  high 
branches  of  commercial  regulation,  was  shown  to 
be  exclusive,  by  considering  what  was  wished  and 
intended  to  be  done,  when  the  convention,  for 
forming  the  constitution,  was  called;  by  what  was 
understood,  in  the  State  conventions,  to  haVe  been 
accomplished  by  the  instrument ;  by  the  prohibi- 
tions on  the  States,  and  the  e;(press  exception  re- 
lative to  inspection  laws;  by  the  nature  of  the- 
Vol.  EC.  4. 
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18S4.     power  itself;  by  the  terms  used,  as  conDected 

^^^^^^  with  the  nature  of  the  power;  by  the  subsequent 

▼.        understanding  and  practice,  both  of  Congress  and 

<^g^«n-     tji^  States;  by  the  grant  of  exclusive  admiralty 
jurisdiption  to  the  federal  government;  by  the 
manifest  danger  of  the,  opposite  doctrine,  aiid  the 
.  hiiuQus  consequences  to  which  it  directly  leads^ 

It  required  little  now  to  be  said,  to  prove  that 
tihis  exclusive  grant  is  a  law  regulating  commerce ; 
although^  in  some  of  the  discussions  elsewhere* 
it  had  been  called  a  law  of  police.  If  it  be  not  a 
regulation  of  commerce^  then  it  follows,  against 
•the  constant  admission  on  the  other  side,  that 
Congress,  even  by  an  ei^ress  act„  could  not  annul 
or  oontrpl  it.  For  if  it  be  not  a  regulation  of 
cof^inerce,  Congress  has  no  concern  with  it«  But 
the  granting  of  monopolies  of  this  kind  is  alui^ajrs 
referred  to  the  power  over  commerce.  It  was  as 
arbiter  of  commerce  that  the  King  formerly 
grai^ted  such  monopolies/  This  is  a  law  regu- 
lating commerce,  inasmuch  as  it  imposes  new 
conditions  and  terms  on  the  coasting  trade,  on 
.foreign  trade  generally,  and  on  foreign  trade  as 
regulated  by  treaties ;  and  inasmuch  as  it  inter^ 
feres,  with  the  free  navigation  of  navigable  wa- 
ters. 

][f,  then,  the .  power  of  commercial  regulation, 
pdhsessed  by  Congress,  Be,  in  regard  to  the  great 
branches  of  it,  exclusive ;  and  if  this  grant  of  New- 
York  be  a  commercial  regulation,  affecting  com- 
merce,, in  respect  to  these  great  branches,  then 

m  1  Sk  Om.t7S.    4m.  cSid:i€Q. 
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the  grant  is  void,  whether  any  case  of  actual  col*     1824. 
lision  had  happened  or  not. 

But,  he  contended,  in  the  second  place,  that 
whether  the  grant  were  to  be  regarded  as  wholly 
void  or  not,  it  must,  at  least,  be  inoperative,  when 
the  rights  claimed  under  it  came  ii)  collision  with 
other  rights,  enjoyed  and  secured  under  the  laws 
of  the  United  States;  and  such  collision,  he  main-* 
tained,  clearly  existed  in  this  case.  It  would  not 
be  denied  that  the  law  of  Confess  was  para- 
mount. The  constitution  has  expressly  provided 
for  that.  So  that  the  only  question  in  this  part  of 
the  case  is,  whether  the  two  rights  be  inconsistent 
with  each  other.  The  appellant  had  a  right  to 
go  from  New-Jersey  to  New- York,  in  a  vessel, 
owned  by  himself,  of  the  proper  legal  description, 
and  enrolled  and  licensed  according  to  law.  This 
right  belonged  to  him  as  a  citizen  of  the  United 
States.  It  was  derived  under  the  laws  of  the 
United  States,  and  no  act  of  the  Legislature  of 
New-York  can  deprive  him  pf  it,  any  more  than 
such- act  could  deprive  him  of  the  right  of  holding 
lands  in  that  State,  or  of  suing  in  its  Courts.  It 
appears  from  the  record,  that  the  boat  in  question 
was  regularly  enrolled,  at  Perth  Amboy,  and  pro- 
perly licensed  for  canying  on  the  coasting  trade. 
Under  this  enrolment,  and  with  this  license,  she 
was  proceeding  to  New- York,  when  she  was  stop- 
ped by  ihe  injunction  of  the  Chancellor,  on  the 
application  of  the  New-York  grantees.  There 
can  be  no  doubt  that  here  is  a  collision,  hi  fact; 
tfaat^ich.thei  appellant  claimed  as  a  right,  the 
reqxmdent  resisted ;  and  there  remains  nothing 
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1824.  AGfir  but  to  determine,  whether  the  appellant  bad, 
as  he  contends,  a  rigkt  to  navigate  these  wateri; 
because,  if  he  had  such  rights  it  nmst  prevaiU 
Now,  this  right  was  expressly  conferred  by  the 
laws  of  the  United  States.  The  first  section  of 
the  act  of  February,  1 793,  o.  8.  regulating  the 
coasting  trade  and  fisheries,  declares,  that  all  ships 
and  vessels,  enrolled  and  licensed  as  that  act  pro- 
vides, '^  and  no  others,  shall  be  deemed  ships  or 
vessels  pf  the  United  States,  entitled  to  the  pri- 
vileges of  ships  or  vessels  employed  in  the  coast- 
ing trade  or  fisheries.'*  The  fourth  section  of 
the  same  declares,  ''  that  in  order  to  the  licensing 
of  any  ship  or  vessel,  for  carrying  on  the  coasting 
trade  or  fisheries,"  bond  shall  be  given  &c.  ac- 
cording to  the  provisions  of  the  act.  And  tlie 
same  section  declares,  that  the  owner  having  com^^ 
plied  with  the  requisites  of  the  law,  '^  it  shall  be 
th.e  duty  of  the  Collector  to  grant  a  license  for  uar- 
rying  on  the  coasting  trade;"  and  the  act  proceeds 
to  give  the  form  and  words  of  the  license,  which 
19,  therefore,  of  course,  to  be  received  as  a  part 
of  the  act;  and  the  words,  of  the  license,  after 
the  necessary  recitate,  afe,  <'  license  is  hereby 
granted  for  the  said  vessel  to  be  employed  in  car- 
rying on  the  coasting  trade." 

Wdrds  could  not  make  this  authority  more  ex 
press* 

The  Court,  below  deemed  to  him,  with  great 
deference,  to  have  mistaken  the  object  and  nature 
of  the  license.  It  seemed  to  have  been  of  .opinion 
that.the  lieenuhaA  no  other  intent  or  effect  than 
fo  ascertain  the  ownership  and  character  of  the 
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vcaael.  But  this  was  tho  poculiar  office  and  object  1 824. 
of  the  enrolment  That  document  ascertains 
that  the  regular  proof  of  ownership  and  character 
has  been  given;  and  the -license  is  given^  to  con- 
fer the  rightf  to  which  the  party  has  shown  him- 
self entitled.  It  is  the  authority  which  the  master 
carries  with  him,  to  prove  his  right  to  navigate 
freely  the  waters  of  tho  United  Btates,  and  to 
carry  on  the  coasting  trade. 

'  In  soine  of  the  discussions  which  had  been 
ihad  on  this  question,  it  had  been  said,  that  Con- 
gress had  only  provided  for  ascertaining  the  owner- 
ship and  prQperty  of  vessels,  but  had  not  pre- 
scribed to  what  use  they  might  be  applied.  But 
this  k.  thought  an  obvious  error;  the  whole  object 
of  the  act  regulating  the  coasting  trade,  was  to 
declare  what  vessels  shair  enjoy  the  benefit  of 
being  used  in  the  coasting  trade.  To  secure  this 
use  to  certain  vessels,  and  to  deny  it  to  others, 
was  precisely  the  purpose  for  which  the  act  was 
passed.  The  error,  or  what  he  humbly  supposed 
to  be  the  error,  in  the  judgment  of  the  Court  be- 
low, consisted  in  that  Court's  having  thought,  that 
aUIiough  Congress  might  act,  it  had  not  yet  acted, 
in  such  a  way  as  to  confer  a  right  on  the  appel- 
lant: whereas,  if  a  right  was  not  given  by  this 
law,  it  never  could  be  given ;  no  law  coyld  be 
more  express.  It  had  been  admitted,  that  sup- 
posing Uiere  was  a  provision  in  the  act  of  Con- 
gress, that  all  vessels  duly  licensed  should  be  at 
liberty  to  navigate,  for  the  purpose  of  trade  and 
commerce,  over  all  the  navigable  harbours,  bays, 
rivers  mid  lakes,  within  the  several  States,  any* 
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1824*     Ittw  of  the  States,  creatipg  partkito 

to  any  particular  class  of  vessels,  to  the  cootrary 
notwithstanding,  the  only  question  that  could  arise, 
in  such  a  case,  would  be,  whether  the  law  was 
constitutional;  and  that  if  Uuit  was  to  be  granted 
or  decided,  it  would  certainly,  in  all  Courts  and 
places,  oyerrule  and  set  aside  the  State  grant. 

Now,  he  did  not  see  that  such  supposed  case 
could  be  distinguished  from  the  present.  We 
show  a  provision  in  an  act  of  Congress,  that  all 
vessels,  duly  licensed,  may  carry  on  the  coasting 
trade ;  nobody  doubts  the  constitutional  validity 
of  that  law ;  and  we  show  that  this  venel  was 
duly  licensed  according  to  its  provisions.  This  is 
all  that  is  etMvift'dJ  in  the  case  supposed.  The 
presence  or  absence  of  a  nan  oMante  clause, 
cannot  affect  the  extent  or  operation  of  the  act  of 
Congress.  Congress  has  no  power  of  revoking 
State  laws,  as  a  distinct  power.  It  legislates  over 
nAjecU;  and  over  those  subjects  which  are  within 
its  power,  its  legishition  is  supreme,  and  necessa- 
rily overrules  all  inconsistent  or  repugnant  State 
legislation.  If  Congress  Were  to  pass  an  act  ex- 
pressly revoking  or  annulling,  in  whole  or  in  part^ 
this  New-Tork  grant,  such  an  act  would  be  wholly 
useless  and  inoperative.  If  :the  New-*York  grant 
be  oppMed  to,  or  inconsistent  with,  any  constitu- 
tional power  which  Congress  has  exercised,  then, 
so  far  as  the  incompatibility  exists,  the  grant  is 
nugatory  and  void,  necessarily,  and  by  reason  of 
the  supremacy  of  the  law  of  Congress.  But  if 
the  grant  be  not  inconsistent  with  ^iny  exercise  of 
the  powers  of  Congress,  then,  certainly.  Con- 
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gross  has  no  authority  to  revoke  or  annul  it  Buch  1^24. 
an  act  of  Congress,  therefore,  would  be  either  ^"^^^^^ 
unconstitutional  or  supererogatory.  >  The  laws  of  n^ 
Congress  need  no  ^um  obitante  clause.  The  ^'S^** 
constitution  makes  them  supreme,  when  State 
laws  ccmie  into  opposition  to  them ;  so  that  in 
these  cases  there  is  no  question  except  this,  whe- 
ther  there  be,  or  be  not,  a  repugn^cy  or  hostility 
between  the  law  of  Congress  and  the  law  of  the 
State.  Nor  is  it  at  all  material,  in  this  view,  whe- 
ther the  law  of  the  State  be  a  law  rcgulatiiy|[  com- 
merce, or  a  law  of  police,  or  by  whatever  other 
name  or  character  it  may  be  designated.  If  its 
provisions  be  inconsistent  with  an  act  of  Congress, 
tiiey  arc  void,  so  far  as  that  incopsistency  extends. 
The  whole  argument,  therefore,  is  substantially 
and  cllbctually  given  up,  when  it  is  admitted,  that 
Congress  might,  by  express  terms,  abrogate  the 
State  grant,  or  declare  that  it  should  not  stahd  in 
the  %vay  of  its  own  legislation ;  because,  such  ex- 
press terms  would  add  nothing  to  the  effect  and 
operation  of  an  act  of  Congres;^, 

He  contended,  therefore,  upon  the  whole  of 
this  point,  that  a  cose  of  actual  coltisibn  had  been 
made  out,  in  tliis  case,  'between  the  Sjtate  grant 
and  the  act  of  Congress ;  and  as  thO  iK^t  of  Con- 
gress was  entirely  unexceptionable,  and  clearly  in 
pursuance  of  its  constitutional  powers,  the  State 
grant  must  yield. 

Tliere  were  other  provisions  of  the  constitution 
of  the  United  States,  which  had  more  or  less 
(earing  on  this  questiqn :  *'  No  State  fiihall,  with- 
out the  consent  of  Orngtbasylay  any  deity  of  ton* 
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1824.  oage.'^  Under  colour  of  granUi  like  this,. that 
prohibitioii  might  be  wholly  evaded.  This  grant 
authoiyzes  Messrs.  Livingston  and  Fulton  to  li- 
cense uavigation  in  the  waters  of  New-York. 
They,  of  course,  license  it  on  their  own  terms. 
They  may  require  a  pecuniary  consideration,  wh 
certained  by  the  tonnage  of  the  vessel,  or  in  any 
other  manner.  Probably,  in  fact,  they  govern 
themselves,  in  this  respect,  by  the  size  or  tonnage 
of  the  vessels,  to  which  they  grant  licenses.  Now, 
what  is  this  but  substantially  a  tannage  duty,  under 
the  law  of  the  State?  Or  does  it  make  any  dif- 
ference, whether  the  receipts  go  directly  to  her 
own  treasury,  or  to  the  hapds  of  those  to  whom 
she  has  made  the  grant  ? 

There  was,  lastly,  that  provision  of  the  consti- 
tution which  gives  Congress  power  to  promote  the 
progress  of  science  and  the  useful  arts,  by  secu- 
ring to  authors  and  inventors,  for  a  limited  time, 
an  exclusive  right  to  their  own  writings  andl  dis- 
ooveries.  Congress  had  exercised  this  power, 
and  made  all  the  provisions  which  it  deemed  use^ 
ful  or  necessary.  The  States  might,  indeed,  like 
munificent  individuals,  exercise  their  own  bounty 
towards  authors  and  inventors,  at  their  own  dis- 
cretion. But  to  confer  reward  by  exclusive  grants, 
even  if  it  were  but  a  part  6f  the  use  of  the  writing 
or  mvention,  was  not  supposed  to  be  a  power 
properly  to  be  exercised  by  the  States.  Much  less 
could  they,  under  the  notion,  of  conferring  re* 
veards  in  such  cases,  grant  monopolies,  the  enjoy- 
ment of  which  should  be  essentially  incompatible 
with  the  exercise  of  rights  holden  under  the  laws 
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of  the  United  States.  He  should  insist,  however, 
the  less  on  these  points,  as  they  were  open  to 
counsel,  who  would  comtd  afi^r  him,  on  the  same 
nde,  and  as  he  had  said  so  much  upon  what  afH 
peered  to  him  the^more  important  and  interestmg 
part  of  the  argument. 

Mr.  OakUfjfy  for  the  respondent,  stated,  that 
tiiere  were  some  general  principles  applicable  to 
this  subject,  which  might  be  assumed,  or  wfiich 
had  been  settled  by  the  decisions  of  this  Court, 
and  which  had  acquired  the  force  of  maxims  of 
political  law.  Among  these  was  the  principle, 
that  the  States  do  not  derive  their  independence 
and  sovereignty  from  the  grant  or  concession  of 
the  British  crown,  but  from  their  own  act  in  the 
declaration  of  independence.  By  this  act,  they 
became  ''  free  and  independent  States/' and  as 
such,  *^  have  full  power  to  levy  war,  conclude 
peace;  contract  aUiances,  establish  commerce, 
and  to  do  all  other  acts  and  things  which  indepen- 
dent (States  may  of  right  do/'  The  State  of  New- 
York,  having  thus  become  sovereign  and  inde- 
pendent, formed  a  constitution,  by  which  the  ''  su- 
preme legislative  power''  was  vested  in  its  Legis- 
UCture :  and  there  are  no  restrictions  on  that  power, 
which  in  any  manner  relate  to  the  present  contro- 
versy. On  the  other  hand,  the  constitution  of  the 
United  States  is  .one  of  limited  and  expressly  de- 
legated powers,  which  can  only  be  exercised  as 
granted,  or  in  the  cases  enumerated.'    This  prin- 

«M<Ciilk>chT.Mar7l«id,4irkal.J^.4l^^    PerMMWl, 
C.  J.    HoofCoo  ▼.  Mooie,  5  WfmL  Ifagi.  48.    Per  Story,  J. 
V«L.IX.  5 
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1824*  eiple,  whicli  distinguiBhea  the  national  from  the 
State  governments,  is  derived  from  the  nature  of 
the  constitution  itself,  as  being  a  delegation  of 
power,  and  not  a  restriction  of  power  previously 
possessed ;  and  from  the  express  stipulation  in 
the  10th  amendment,  that  ''the  powers  not  dele- 
gated to  the  United  States  by  the  constitution, 
nor  prohibited  by  it  to  the  States,  arc  reserved  to 
the  States  respectively,  or  to  the  people."  The 
national  constitution  must,  therefore,  be  construed 
strictly,  as  regards  the  powers  expressly  grafUed, 
and  the  objects  to  which  those  powers  are  to  be 
applied.  As  it  is  a  grant  of  power  in  derogation 
of  State  sovereignty,  every  portion  of  power,  not 
granted,  must  remain  in  the  State  Legislature/ 

These  principles  are  all  founded  on  the  doc- 
trine, that  a  strict  rule  of  construction  must  be 
applied,  in  ascertaining  the  extent  and  object  of 
those  powers  which  are  expressly  delegated.  The 
powers  delegated  are  of  two  classes:  such  as  are 
expresdy  granted,  and  such  as  are  implied,  as 
*'  necessary  and  proper^'  to  carry  into  execution 
the  powers  expressly  enumerated.  As  to  these 
implied  powers,  the  constitution  must  be  construed 
liberally,  as  respects  their  nature  and  extent: 
because  the  constitution  implies  that  rule,  by  not 
undertaking  to  enumerate  these  powers,  and  be- 
cause the  grant  of  these  powers  is  general  and 
unlimited.  But  this  rule  has  one  exception: 
When  the  means  of  executing  any  expressly  grants 

a  IV  PedsraUttj  No.  %2.  Hiwioift  v.  Moore,  5  WkeaL  Rqf. 
48*    Per  Stoiy,  J. 
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ed  power  are  particularly  enumerated,  then  no    1824. 
other  mode  of  executing  that  power  can  be  im-  ^qJJJ^^ 
plied  or  used  by  Congress,  since  the  constitution       v. 
itself  determines  what  powers  are  ''  necessary  and    ^^ 
proper"  in  that  given  case. 

These  delegated  powers,  whether  express  or 
implied,  are,  (1.)  those  which  are  ezdunvelf  vest- 
ed in  the  United  States ;  and,  (2.)  thosjS  which  are 
cofumrrent  in  the  United  States  4md  the  respective 
States. 

It  is  perfectly  settled,  that  an  affinnative  grant 
of  power  to  the  United  States  does  not,  of  itself, 
devest  the  States  of  a  like  power.*  The  authori^ 
ties  cited  settle  this  question,  and  it  is  no  longer 
open  for  discussion  in  this  Court 

The  powers  vested  exclusively  in  Congress  are, 
(1.)  Those  which  are  granted  in  express  terms. 
(2.)  Those  which  are  granted  to  the  United  States, 
and  expressly  prohibited  to  the  States.  (3.)  Those 
which  are  exclusive  in  their  nature.. 

All  powers,  excltmve  %n  tlieir  nature,  may  be 
included  under  two  heads:  (1.)  Those  whid^have 
their  origin  in  the  constitution,  and  where  the  ob- 
ject of  them  did  not  exist  previous  to  the  Union. 
These  may  be  called  strictly  national  powers. 
(2.)  Those  powers  which,  by  other  provisions  in 
the  constitution,  have  an  eflfoct  and  operation, 
when  exercised  by  a  State,  without  or  beyond  the 
territorial  limits  of  the  State. 


a  Sturget  v.  Crowniiishield,  4  Wheat.  Rep.  193.  Per  Blar- 
sinll,  C.  J.  Houston  V.  Moore, '5  IFXeoT.  Rep.  15.  17.  Per 
WaibiogtoD,' J.    Id.  45.  Per  Johnson,  J.    Id.  48.  Per  Story,X 


95  CASES  IN  THE  SUPREME  COURT 

1824.        As  examples  of  the  first  class,  may  be  meu- 
^*^J^^^^  tionedy  the  **  power  to  borrow  money  on  the  cre- 
V.        dit  of  the  United  States/*    Here  the  object  of  the 
*  "**     power,  (tb  borrow  money  for  the  use  of  the  Uni- 
ted States,)  and  the  means  of  executing  it,  (by 
jpledging  their  credit,)  have  their  origin  in  the 
Union,  and  did  not  previously  exist.   So , as  to  the 
power  *'  to  establish  tribunals  inferior  to  the  Su- 
preme Court,''  the  same  remark  will  apply. 

Of  the  second  class,  the  power  ''  to  establish 
an  uniform  rule  of  naturalization,"  is  an  instance. 
This  powcf  was  originally  in  the  States,  and  was 
extensively  exercised  by  them,  and  would  now  be 
concurrent,  except  for  another  provision  in  the 
constitution,  that  **  citizens  of  each  State  shall 
be  entitled  to  ail  tlie  privileges  and  immunities  of 
citizens  in  the  several  States.''*  It  is  not  held  to 
be  exclusive,  from  thei  use  of  the  term  **  uniform 
rule."  This  Court  has  held,  that  the  use  of  an 
Analogous  term,  '^  ypiform  laws.'"  in  respect  to  the 
associated  subject  of  bankruptcy,  does  not  imply 
an  exclusive  power  in  Congress  over  that  subject.^ 
The  true  reason  why  the  power  of  establislilng  an 
uniform  rule  of  naturalization  is  exclusive,  must 
be,  that  a  person  becoming  a  citizen  in  one  State, 
would  thereby  become  a  citizen  of  another,  per- 
haps even  contrary  to  its  laws,  and  the  power  thus 
exercised  would  operate  beyond  the  limits  of  the 
State. 

As  to  concurrent  powers:  it  is  highly  important 

a  Chine  v.  Chiiac,  2  Wkeai.  Rep.  268,  269* 
6  Stums  V.  CiowiyaifaMd^  4  WhM.  R^;  193. 
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to  hold  all  powers  concurrent,  where  it  can  bo 
done  without  violating  the  plain  letter  of  the  cdn** 
atittttion.  All  these  powers,  are  essential  to  State 
sovereignty,  and  are  constantly  exercised  for  the 
good  of -the  State.  These  powers  can  be  best 
exercised  by  the  State,  in  relation  to  all  its  in- 
ternal concerns,  connected  with  the  objects  of  the  - 
power.  All  powers,  therefore,,  not  expressly  ex* 
elusive,  or  clearly  exclusive  in  their  nature,  ought 
to  be  deemed  concurrent.  All  implied  powers 
are,  of  course,  concurrent*  It  has  never  yet  been 
contended,  that  powers  implied  as  necessary  and 
proper  to  carry  into  effect  an  exclusive  power,  are 
themselves  exclusive.  Such  a  doctrine  would  de- 
prive the  States  almost  entirely  of  sovereignty,  as 
these  implied  powers  must  inevitably  be  very  nume- 
rous, and  must  embrace  a  wide  field  of  legislation. 
SoaiaOfellenumerated  powers  are  to  be  considered 
eaneurrent,  unless  they  clearly  fall  under  the  head 
of  exduMe:  either  as  being  granted,  in  terms, 
exclusively  to  the  United  States,  or  as  expressly 
prohibited  to  the  States,  or  as  being  exclusive  in 
their  nature,  as  before  explained. 

A  power  exclusive  in  its  nature,  is  said  to  be 
repugnant  and  contradictory  to  a  like  power  in 
the  States.  This  repugnancy  exists  only  in  cases 
where  a  State  cannot  legislate,  in  any  manner,  or 
under  any  circumstances,  under  a  given  power, 
vrithout  conflicting  with  $o)me  existing  act  of  Con- 
gress, or  with  some  provision  of  the  constitution. 
Thus,  it  is  laid  down  by  the  commentators  on  the 
constitution,  that  '^the  power  granted  to  the  Union 
is  exclusive,  wheir  the  existence  of  a  similar  power 
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1 834.  in  the  States  would  be  ahnolutdy  and  totalhf  can* 
tradictary  and  repugnanl.^^  ^  Or  where  an  ao* 
thority  is  granted  to  the  Union,  with  which  a  aimi* 
lar  authority  in  the  State  would  be  utterfy  tii- 
eampatible.^^^  And  again :  ''  It  is  not  a  mere  pos- 
sibility of  incanfDenienee  in  the  exercise  of  pow- 
ersy  but  ap  imnudiate  canttiUUianal  rqmgnHmejff 
that  can,  by  implication,  alienate  and  extinguish  a 
pre-existing  right  of  sovereignty^'**  These  strong 
expressions  show  that  the  repugnancy  of  power 
to  power  must  be  such,  as  to  produce  actual  inter- 
ference and  conflict,  under  all  circumstances,  and 
ih  all  cases,  in  which  the  power  is  exercised  by  the 
two  goYcrnmonts :  or,  in  other  words,  must  be 
such  that  the  States  can  pass  no  law  on  the  sub- 
ject matter  of  the*power,  without  contravening 
the  express  provisions  o  "  the  constitution ;  or  with- 
out actually  interfering  /ith  the  operation  of  some' 
statute  of  Congress.  These  terms  aro  used  by 
the  author  of  the  papers  from  which  they  aro 
quoted,  to  distinguish  those  cases  of  abidute  ro* 
pugAimcy  from  others,  *'  when  the  exercise  of  a 
concurrent  jurisdiction  might  be  prdductive  of  oe- 
eoiianal  interference  in  the  policy  of  any  branch 
of  administration,  but  would  not  imply  any  direct 
contradiction  or  repugnancy  in  point  of  constitu- 
tional authority.**'  The  same  principle  has  been 
adopted  by  this  Court  on  several  occasions.' 

a  The  PeOeraHii^  No.  32. 
h  Id.  No.  82. 
r  JUL  No.  82. 
4ULN0.82. 

eM'Ciilla!cbv.Mai3rbiid,4lflMr.il9u4U.    P^Miiihill, 
C.J.    HooftoBv.Mom,  5IPAe«r.lt9.49.    PcrSioqn^v 
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It  appears,  then,  that  the  repugneiicy  which     1824. 
makes  a  power  ezcluaure,  must  be  clear,  direct, 
positiYe,  and  entire.    It  cannot  be  a  matter  of 
speculation  or  theory,  but  must  be  practical :  not 
a  repugnancy  that  may  arise  in  s(»ne  exercise  of 
thje  power  by  both  governments;  but  one  that 
fiNiff  arise,  in  any  exercise  of  such  power,  which 
is  attempted  by  the  States.    To  ascertain,  then, 
whether  any  given  power  be  concurrent,  we  must 
inquire,  (1.)  Whedier  it  was  possessed  by  the 
States,  previous  to  the  constitution,  as  appertain- 
ing to  their  sovereignty  ?   (2.)  Whether  it  is  grant* 
ed,  in  exclusive  terms,  to  the  Union  ?  (3.)  Whether 
il  is  granted  to  the  Union,  and  prohibited  in  ex- 
press terms  to  the  States  ?  (4.)  Whether  it  is  exclu- 
sive in  its  nature,  either  as  operating,  when  exer* 
cised  by  the  States,  without  Uieir  territorial  limits, 
and  upon  other  parts  of  the  Union;  or  as  having 
its  origin  and  creation  in  the  Union  itself;  or  as 
being  so  entirely  repugnant,  that  no  exercise  of 
it  can  take  place  by  the  States,  without  actual  con- 
flict with  the  constitution  of  the  Union,  in  its  prac- 
tical operation  and  effects. 

All  concurrent  powers  may  be  divided  into  two 
cksses:  (1.)  Those  where,  from  their  nature, 
when  Congress  has  acted  on  die  subject  matter, 
the  States  cannot  legislate  at  all  in  any  degree. 
(2.)  Those  where  the  States  may  legislate,  though 
Congress  has  previously  legislated  on  the  same 
subject  matter. 

The  firgt  class  includes  those  instances  where 
any  act  of  Congress  covers  the  whole  ground  of 
legislation,  and  exhausts  the  subjects  on  which  if 
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1824;  acts.  Such  is  the  power  to  fix  the  standard  of 
weights  and  measures.  Here,  when  the  standard 
of  any  particular  weight  or  measure  is  fixed  by 
Congress,  the  whole  power  is  executed  as  to  that 
particular;  and  so  far  the  power  of  the  States  is  at 
an  end.  But,  until  Congress  does  this,  ittsannot 
bo  doubted  that  a  State  may  act  on  the  subject; 
and  if  the  laws  of  Congress  a}v)ly  only  to  some 
weights  and  measures,  all  others  arc  subject  to 
State  regulation.  Thus,  New-York  has  long  had 
a  law  to  regulate  weights  and  measures,  which 
establishes  the  English  standard  for  that  State, 
''  until  Congress  shall  establish  the  standard  for 
the  United  States.''*  So,  also,  the  power  to  regu- 
late the  value  of  foreign  coin.  An  act  fixing  the 
value  of  any  species  of  coin,  necessarily  disposes 
of  the  whole  power  as  to  that  species.  They  are 
both  instances  in  which,  when  Congress  has 
acted  at  all,  there  immediately  arises  that  entire 
and  absolute  repugnancy,  and  that  utter  incom- 
patibility, which  exclude  the  States  from  all  power 
over  the  subject. 

The  second  class  of  concurrent  powers  contains 
those  in  which,  from  their  nature,  various  regula- 
tions may  be  made,  without  any  actuid  collision  in 
practice.  These  are,  those  where  the  power  may 
be  exerciserd  on  different  subjects ;  or  on  the  same 
subject,  indifferent  modes;  or  where  the  object 
of  the  power  admits  of  various  independent  regu- 
lations, whicKmay  0{^rate  together.  In  all  these 
cases,  the  State  may  legislate,,  though  Congress 

a  1 A  £.  c.  80.  f.  86. 


OP  THE  UNITED  STATES.  41 

lias  l^gidaied  under  the  same  pow^«    This  re^    .18^ 
suits  from  the  very  nature  of  coneurrent  po^en  ^"q^^^^ 
Each  par^  possessing  the  power,  may  of  coursi        ▼. 
use  it.    Each  being  sovereign  as  to  the  power,     ^ 
may  use  it  in  any  form,  and  in  relation  to  any 
subject ;  and  to  guard  against  a  conflict  in  practice^ 
the  law  of  -Congress  is  made  supreme. 

The  provision,  that  the  law  of  Congress  shall 
be  the  supreme  law  in  such  eases,  is.  tlie  ground 
of  a  conclusive  inference,  not  only  that  ther^  are 
concurrent  powers,  but  that  those  powers  mny  be 
exercised  by  both  govemmeots  at  the  same  time. 
One  law  cannot  be  said  to  be  superior  to  another, 
and  to  control  it,  unless  it  acts  in  a  manner  ia** 
consistent  with  and  repugnant  to  that  other*  The  • 
question  of  supremacy,  therefore,  can  never  anssi 
unless  in  cases  of  actual  conflict  or  interference. 
If  the  mere  exercise  of  a  power  by  Congress 
takes  away  all  right  from  the  State  to  act  under 
that  power,  then  any  State  law,  under  such  a 
power,  would  be  void;  not  as  conflicting  with  the 
supreme  law  of  Congress,  but  as  being  repugnaqt 
to  the  provisions  pf  the  constitution  itself,  and  as 
being  passed  by  the  State,  in  the  first  instance^ 
without  authority.  If  this  doctrine  were  true, 
then  the  provision  that  the  laws  of  Congress  should 
be  supreme,  viras  entirely  idle.  It  would  hsr^ 
been  sufficient  to  have  said  merely,  that  the 
coiMtitution  should  be  supreme/    These  positions 

a  Storges  v.  Crowniiubield,  4  JFheai.  kep^  195,  196.  Pe^ 
.  Marshall,  C.  J.  Houstoo  v.  Moore,  5  Wheat.  Re^ .  34. 45.  Par 
Johiifoo,  J.  Id.  49,  50. 55.  Per  Story,  J.  Liviiigiton  v.  Van 
iQgflD,  9  Joisf.  Ap.  575,  576.    Per  Thompson,  J. 
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1824.    are  all  auppoMed  by  tlie  jadgmeiits  otlkSut  Conrt, 
^"ISSmT'  ^^^  ^^^^  Oourti  whoae  authority  deserves  lo 
^.       be  respected. 

^^^'  From  this  miass  of  audiority,  asd  the  reasons  oil 
which  it  la  founded,  it  results,  (1.)  That  a  State 
may  legislate  in  all  cases  of  ccmcurrent  power, 
though  Congress  has  acted  under  the  same  power 
and  upon  the  same  subject,  matter.  (2.)  That  th* 
question  of  supremacy  cannot  arisOi  except  ill  the 
case  of  actual  and  practical  collision.  (3.)  That 
such  collision  must  be  direct  and  positive,  and  the 
State  law  roust  operate  to  limit,  restrict,  or  de- 
feat, the  effect  of  a  statute  of  Congress.  (^I)  That 
in  such  case,  the  'State  law  yields  in  those  partL* 
culars^  in  which  such  actual  collision  arises,  but 
remains  vslid  in  all  other  respects. 

The  States  have,  accordingly,  acted  upon  tins 
construction  to  a  great  extent.  Thus,  the  power 
to  lay  and  collect  taxe$,  is  admitted  on  all  hands 
to  be  concurrent  It  is  constantly  exercised  by 
the  States,  in  every  form,  land  both  real  and  per- 
sonal estate  have  frequently  been  taxed  by  the 
national  and  local  governments,  at  the  same  time. 
Sq,  under  the  power  to  lay  and  collect  excises,  the 
same  article  has  frequently  been  taxed  by  both 
governments.  And  the  power  to  lay  imposts,  o^ 
duties  on  exports,  aiid  imports,  and  tonnage,  is*  also 
concurrent,  except  thai  no  State  can  lay  any  duty 
on  imports  and  exports,  or  duty  of  tonnage,  unless, 
such  as  are  absolutely  necessary  for  executing  it^ 
inspection  laws.  So,  also,  the  power  to  provide 
for  the  punishment  of  counterfeiting  the.seourities 
and  current  coin  of  the  United  States,  is  a  power 
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which  may  be  exercised  by  the  Slates.  A  State  1824. 
may  make  it  an  offence  to,  cod  ntetfeit  the  coin  of 
any  foreign  country  within  its  territory.  Thus, 
NeW-Toirk  has-  provided  for  the  punishment  of 
counterfeiting  '*  atiy  of  the  species  of  gold  or  sil* 
Ter  coins»  now  current,  or  hereailer  to  be  current 
ill  this  State.*'*  And  Congress  has  provided  for 
the  punishment  of  counterfeiting  **  any  gold  or  sil- 
ver coin  of  the  United  States/'  or  of  any  **  foreign 
gold  or  silver  coins,  which,  by  law,  now  are,  or 
hereafter  shall  be  made  current,  or  be  in  actual 
use  and  circulation  as  money,  within  the  United 
States."^  New-York  has  punished  the  counte 
feiting  of  "  any  promissory  note,  for  the  payment 
of  money,"  including  notes  made  by  any  body 
corporate  f  and  under  this  the  counterfeiting  of 
the  notes  of  the  bank  of  the  United  States  is 
punished.  Congress  has  punished  the  same  of- 
fence in  the  law  incorporating  the  bank  of  the 
United  States/  In  all  these  acts  of  Congress, 
relating  to  coins  and  bank  notes,  it  is  provided, 
''that  nothing  in  them  contained  shall  be  so  con- 
strued as  to  deprive  the  Courts  of  the  individual 
States  of  jurisdiction,  under  the  laws  of  ihe  seve- 
ral States,  over  any  offence  made  punishable  by 
these  acts."  This  shows  that  Congress  considered 
the  power  to  punish  these  offences  as  concurrent, 
and  that  it  could  be  exercised  by  the  Stattes  on  the 


a  1 JL  L.  p«  406.  t.  5.  & 

cHLL.  404. 
d4L.V.S.9U    6I(i47. 
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1824.    ground  of  their  own  inherent  authority,  as  itis 
^*J!J2[J^^  h^ld  that  Congress  cannot  delegate  any  part  of 
T.        the  criminal  jurisdiction  of  the  United  States  to 
^        the  State  tribunals/    Again :  the  power  to  pro- 
vide for  organizing,  arming,  and  disciplining  the 
militia,  is  a  concurrent  power,  according  to  the 
same  principles/    But  the  imitates  have  been  in 
the  constant  habit  of  superadding  to  the  regula- 
tions of  Congress,  additional  provisions,  suited 
.    to  iheir  own  views  and  local  circumstances/  These 
instances,  which  might  be  greatly  multiplied,  show 
the  practical  construction  put,  both  by  Congress 
and  the  State  Legislatures,  upon  these  concurrent 
powers. 

The  learned  counsel  here  recapitulated  the  prin* 
dples  laid  down,  and  proceeded  to  apply  them  to 
the  discussion  of  the  cause,  which  he  divided  into 
two  bnttiches.  (1.)  The  supposed  repugnancy 
of  the  laws  of  New-York  to  die  power  of  Con- 
gress on  the  subject  of  patents  and  copy-rights. 
(2«)  Their  supposed  conflict  with  the  power  of 
Congress  to  regulate  commerce. 

As  to  the  first,  the  words  of  the  constitution 
are,  '^  Congress  shall  have  power  to  promote  the 
progress  of  science  and  the  useful  arts,  by  se- 
eurtqg,  for  limited  times,  to  authors  and  inventors, 
the  exclusive  right  to  their  respective  writings  and 
discoveties.'' 


a  Hointon  v.  Moore,  5  W%eai.  Rep.  69*    Per  Stoity,  X 
h  Id.  51. 

c  lILL.of  N.r.2l6.    Lam^GeorgJM^AS^.    6 
tamtjflwmia^  320^ 
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This  power  4s«ancurr/*n<,  according  to  all  the     1824*. 
principles  before  laid  down.    It  is  clearly  a  power 
appertaining  to  sovereignty^  and,  as  such,  vested 
in  the  Legislature  of  New- York,  before  the  for? 
mation  of  the  United  States*  constitution.  A  power 
to  promote  science  aiid  the  useful  arts,  is  highly 
important  to  fevery  civilized  society.     It  embraces 
all  the  means  of  education,  and  all  kinds  of  me- 
chanical labour  and  improvements.     It  is  -con- 
stantly exercised  by  all  governments,  as  a  sove- 
reign authority,  by  laws  for  the  promotion  of  edu- 
cation in  all  its  branches,  by  bounties  for  the  en- 
couragement of  discoveries  and  new  methods  of 
business,  and  by  the  grant  of  exclusive  rights  and 
privileges  for  the  same  end.     It  has  frequently 
been  exercised  by  the  State  of  New- York,  and 
by  other  States,  before  the  adoption  of  the  consti- 
tntion.    It  is  not  granted  exclusively  to  Congress. 
No  exclusive  terms  are  used.    The  grant  is  af- 
firmative and  general,  like  all  the  other  powers* 
There  is  no  express  prohibition  upon  the  States 
against  the  exercise  of  it.    Nor  is  it  exclusive 
in  its  nature.    It  does  not  owe  its  existence  or 
cjreation  to  the  Union.  When  exercised  by  a  State, 
it  does  not  operate  in  any  manner  beyond  the  ter- 
ritCHrial  jurisdiction  of  that  State.    From  its  nature, 
it  admits  of  a  great  variety  of  regulations,  both 
by  local  and  general  laws,  which  may  exist  har- 
moniously together.     Being  thus  a  concurrent 
power,  it  follows,  according  to  the  principles  al- 
ready established,  that  the  State  may  exercise  it 
at  all  times,  and  in  every  mode,  until  an  actual 
and  practical  conflict  arises  between  a  right  exer- 
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1824.    eiaed  under  n  statate  of  CongreflB^  and  the  Bame 
right  claimed  to  be  exerciaed  under  the  State. 

The  power,  as  granted  in  theoonatitution,  U  a 
limited  powers  It  ia  a  clear  principle,  that  when 
the  meana  of  executing  any  given  power  are 
specified  in  the  grant,  Congress  cannot  take,  by 
implication,  any  other  means,  as  being  neceasaiy 
and  proper  to  carry  that  power  into  execution. 
This  power,  then,  is  limited:  (1.)  As  tg  the  per- 
sons and  the  objects  4n  regard  to  which  it  may  be 
exercised :  these  are,  ''  aiiTthors  and  inventorSp 
writings  and  discoveries.'*  This  enumeration  ex- 
cludes all  right  in  Congress  to  legislate  on  the 
subject  of  any  impravetmemtf  which  is  not  an 
«  inyention,*'  either  douMsstic  or  foreign.  It  ex- 
cludes also  all  right  to  legislate  for  the  benefit  of 
any  person  who  is  not  lumself  the  *^  inventor.'' 
(2.)  As  to  the  means  of  executing  the  ppwer,  and 
the  time  during  which  those  means  may  be  eJBer- 
cised.  They  are  by  ^  $ecming  the  exclusive  right 
for  UmiUd  time$.*^ 

The  power,  considered  in  itself,  is  supreme, 
unlimited,  and  plenary.  No  part  of  any  sovereign 
power  can  be  annihilated.  Whatever  portion, 
then,  of  this  power,  was  not  granted  to  Congress, 
remains  in  the  States.  Consequently,  the  States 
have  ex^^iisive  authority  to  promote  science  and 
the  arts,  by  all  other  modes  than  those  specified 
in  tte  constitution,,  without  limitation  as  to  timB, 
persoi^  or  object;  and  the  Legislature  is  th»  sole 
judge  of  the  expediency  of  any  law  on  the  snb- 
J«ct. 

But  this  power,  though  limited  in  Congnss, 
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iatifll  (as  bi8  been  nen)  concurrent  iothaStatclB.     1824» 
It  ibllowsy  then,  from  all  the  pnnciplea  before  ^^^^^ 
hid  down  relative  to  the  exercise  of  concurrent        ▼• 
powers,  that  a  State  may  exercise  it  by  the  same       ^  ^ 
means,  and  towards  the  same  persons  and  objects 
with  Congress.    A  State. may,  therefore,  grant 
iMitents  and  copy-rights,  which  would  secure  to 
the  inventors  and  authors,  the  benefit  of  their  dis- 
coveries and  writings,  within  the  limits  of  the 
State.    In  such  cases,  the  citizens  of  other  States 
might  use  the  invention,  or  publish  the  book  at 
pleasure.    But  if  a  patent  or  copy-right  should  be 
obtained  under  the  law  of  Congress,  the  right 
under  the  State  grant  would  cease,  as  igainst  that 
of  the  United  States.    Supposq  the  author  or  in- 
ventor does  not  apply  for  a  patent  or  copy*right 
from  the  United  States,  or  is  willing  to  secure  the 
exclusive  right  within  ainy  one  State  only,  and 
leave  the  invention  common  in  every  other  part  of 
the  Union;  niay  not  that. one  State  secure  the 
ri^t  within  its  own  territory?   Th^s  question  may 
be  answered  by  seeing  how  far  Congresib  has  exer- 
cised the  power.     An  examination  of  the  dif- 
ferent patent  laws  will  showr  that  Congress  has, 
in  various  particulars,  omitted  to  exercyie  the  en- 
tire power  given  to  them  by  the  constitutipii.  Thus, 
by  several  of  these  laws,  the  right  of  obtaining  a 
patent  is  confiiied  to  eitizenSf  and,,  consequently, 
the  power  of  granting  patents  to  aliens^  is  left  to 
the  States*^    The  whole  power  is  inoperativCj,  un"* 
til  Congress  acts  under  it  by  legislating :  and  the 
law  IfMlf  „ii  inoperative  until  some  person  obtains, 
a  patent.    Ih^^eiy  case,  therefore,  the  power  is 
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tB24.     tuiexecuted  until  a  patent  is  actually  granted^ 
^^|^[]y  TJie  State  may  consequently  act  in  all  cases. 
▼•  But  Congress  bas  confined  its  statutes  to  cases 

*^  of  invention,  as  the  constitution  directs.  Where 
then  ia  the  power  to  reward  or  encourage  the  in* 
troduction  of  useful  machines  or  inventions  from 
abroad?  or,  the  establishment  of  any  art,  when 
invented  at  home,  and  the  discoverer  does  not 
apply  for  a. patent?  or,  where  the  invention  is  given 
talhe  public,  and  great  expense  must  be  incurred 
to  put  it  into  use?  All  these  things  appertain  to 
sovereignty.  Congress  has  no  power  over  them. 
The  power,  being  8ov.ereign,  must  exist  some- 
where,.and  is,  therefore,  exclusively  in  the  States. 
If  the  nature  of  the  power  which  is  given  to  Con- 
gress be  examined,  it  will  be  found  that  it  con- 
fers no  authority  to  create  or  grant  any  right  or 
property.  It  is  clearly  founded  on  the  i»resnmp- 
iioui  that  the  right  or  property  may  exist,  inde- 
pendent of  the  power.  Thus,  one  of  the  com- 
mentators on  tiie  constitution  says,  *^  The  copy- 
.  right  of  authors  has  been  solemnly  adjudged*  in 
Great  Britain,  to  be  a  right  at  common  law.  The 
right  to  useful  inventions  seems,  with  equal  rea- 
son, to  belong  to  the  inventor  "*  The  adjudica- 
tiem  here  referred  to,  is  that  of  Millar  r.  Toflor,^ 
where  it  was  held,  that  the  author  of  any  book 
has  the  sole  right  of  first  printing  and  publishing 
it^  but  that  the  right  was  controlled  by  the  provi- 
sions jof  the  Stat  8  Ann,  relative  to  copy-rights. 


•  Tito  PeieraSHj  Vo.  43. 
6  4&UT.2408. 
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BiiV  the  common  law  of  England  was  the  law  of  1824. 
New-Tork,  at  th^  adoption  of  the  nationJEd  consti- 
tution. There  was  no  statute  of  New- York  simi- 
lar to  that  of  Ann,  and,  of  course,  the  right  ex-> 
isted  there,,  without  the  security  for  its  enjoyment, 
provided  by  that  statute.  The  right,  also,  was 
local,  ^md  confined  to  the  territorial  jurisdiction  of 
the  State.  The  policy  and  object  of  the  consti- 
tution was,  to  secure  the  right  co^extensirety  with 
the  Union.  Its  exercise  in  any  one  State,  might 
be  affected  in  its  operation  by  the  pirating  of  books 
and  inventions  in  the  adjoining  States,  iftid  diat 
evil  could,  only  be  corrected  by  the  national  Le- 
gislature. The  right,  thereftipe,  in  any  one  State, 
was  imperfect  only  as  to  the  security  and  the 
means  of  enjoyment. 

It  appears,  then,  that  the  power  is  founded  on 
the  baiais  of  a  pre-existing  right  of  property,  from 
the  nature  and  origin  of  the  right,  as  before  stated, 
and  from  the  terms  in  which'  the  power  itself  is 
granted.  The  word  **  secure,*'  implies  the  exist- 
ence of  something  to  be  secwred.  It  does  not  pur- 
port to  create  or  give  any  new  right,  but  only  to 
secure  and  provide  remedies  to  enforce  a  pre- 
existing  right  throughout  the  Union.  This  power 
differs  essentially  from  the  sovereign  power  to 
create  and  grant  an  exclusive  right  It  has  been 
adjudged,  under  the  Ehglish  stat;  21  Jac  L  c.  3. 
that  a  grmt.may  be  made  for  any  invention  which 
is  new  m  England,  though  known  abroad/  That 
statute,  therefore;  aiidiorixes  the  creation  of  a  right 
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1824.  of  property  in  a  thing . imported,  in  which  no  right 
of  property,  under  the  laws  of  England,  before 
existed.  But  the  patent  laws  of  the  United  States 
merely  extend  to  inventions  actually  made  ii^the 
United  States,  and  not  to  any  imported  invention. 
The  whole  extent  of  the  sovereign  power,  exer- 
cised by  the  British  Parliament,  on  tliis  subject, 
was  vested  in  the  Legislature  of  New- York.  A 
part  only  was  given  to  Congress,  and  all  the  resi*' 
due  remains  in  tlie  State  "exclusively. 

What  then  is  the  effect  of  a  patent  ?  It  creates 
no  new  right.  It  secures  the  p/itentee,  for  a  limit- 
ed'time,  the  exclusive  right  to  his  invention;  so 
ihat  he  has  the  same  exclusive  right  in  it,  that  he 
has  in  .any  other  kind  of  property.  His  rights 
however,  is  secured  more  extensively  than  any 
Btate  law  could  secure  it.  But,  within  the  limits 
of  the  State,  a  patent  under  the  local  law  would 
be  just  as  effectual.  What  is  the  situation  of  the 
right,  after  the  expiration  of  a  patent?  The 
right  under  the  common  law  of  the  State^  may 
be  considered  as  perpetual.  It  was  so  ruled  by 
the  Judges  in  Millar  v.  Taylor;  but  it  was  deter- 
mined in  the  House  of  Lords,  that  the  perpetui^ 
of  the  right  was  controlled  and  liniited  by  the 
statute  of  Ann.  *  There  is  no  such  statute  in  New- 
To|fc,  and,  therefore,  the  right  remains  as  at 
common  law.  The  act  of  Congress  cannot  de- 
stroy the  perpetuity  of  a  right  held  under  the  law 
ef  New-York;  and  which  the  act  of  Congresi  has 
only  secured  for  a  certain  time,  to  a  greater  ex- 
tent, and  by  means  of  more  effectual  remedies. 
The  right,  then,  remains,  at  theex|Xinitiott  of^e 
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patent,  in  the  same  condition  aa  afrits  comnence-  1824. 
mentt  80  fiir  as  regards  the  laws  of  New-York,  ^"^J^^' 
and  within  the  territorial  limits  of  that  State,  but  ▼. 
oannot  be  asserted  in  other  States.  Even  if  this  ^^^' 
were  not  so,  and  \i  should  be  considered  that  the 
right  becomes  common,  at  the  expiration  of  the 
patent,  then  it  is  like  all  other  common  rights, 
subject  to  the  control  of  the  municipal  laws  of  the 
State.  It  is  of  the  essence  of  sovereignty  to  con- 
trol and  regulate  all  common  rights.  The  Legis* 
lature,  possessing  ^'  supreme  legislative  power,*' 
may  destroy  a  common  right,  either  by  abolishing 
it,  and  prohibiting  the  use  of  it  altogether,  or  by 
converting  it  into  an  exclusive  right.  Thus,  a 
iright  of  way  may  be  common,  either  by  land  or 
water,  and  it  may  be  shut  up  by  law,  and  the  use 
of  it  prohibited.  So,  a  right  of  fishery,  in  navi* 
gable  waters,  is  common,  and  it  may  be  prohibited 
altogether,  or  converted  into  a  lieveral  fishery. 
In  thci  same  manner,  as  to  patent  rights  and  lite* 
rary  productions :  if,  after  a  patent  or  copy-right 
has  expired,  the  right  to  use  or  publish  becomes 
common^  it  may  be  controlled  by  law,  and  turned 
into  a  private  right.  So  that  a  State  law  may 
continue  or  extend  a  patent-right  at  pleasure. 

Thus,  it  follows,  that  whether  the  right  of  the 
patentee  remains  in  himi  after  the  expiration  of 
his  patent,  at  common  law,  or  whether  its  use  be- 
comes common  to  all,  it  is  subject  to  the  State 
law,  in  the  same  maimer,  and  to  the  same  extent, 
pB  all  other  rights,  and  may,  consequently,  be  con- 
tndled,  li&iited,  extended,  or  prohibited,  at  the 
pleasure  of  the  Legislature. 
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1824.  ^  But  ifae  State  may  control  or  prohibit  the  uae  of 
any  patented  thing,  during,  the  existence  of  the 
patent.  If  an  inventor  do  not  apply  for  a  patent 
for  the  invention,  no  other  man  can.  The  right 
of  the  inventor,  in  such  a  case,  remains  as  at  com-^ 
mon  law.  Every  right  or  kind  of  property,  crea- 
ted by  theiaws  of  the  State,  is  subject  io  be  con- 
trolled and  regulated  by  the  supreme  legislative 
power  of  the  State.  It  cannot  then  be  doubted, 
that  before  a  patent  is  obtained,  the  State  may 
prohibit  the  use  of  the  thing  invented ;  either  on 
the  ground  that  it  is  miaichievous  in  itself,  or  from 
motives  of  general  policy,  that  it  is  inexpedient 
to  permit  it.  As,  if  it  interferes  with  any  general 
interest,  as  a  labour  saving  machine,  which  might 
df^prive  great  numbers  of  their  ordinary  means  of 
subsistence:  or,  if  it  should  effect  any  great  change 
in  the  course  of  business,  which  the  Legislature 
might  deem  injurious,  as  it  relates  to  the  commu* 
tiity.  Of  these  questions  of  general  policy,  and  of 
the  expediency  of  any  such  prohibition,  the  Legis- 
lature most,  of  course,  be  die  sole  judge.  Thus, 
in  the  act  of  New- York,  to  incorporate  the  North 
River  Steam-boat  Company,  the  corporation  is  pro- 
hibited from  using  any  of  its  boats  for  the  purpose 
of  carrying  freight.  This  was  done  to  protect  the 
great  shipping  interest  employed  in  the  navigation 
of  the  Hudson  River.  Would  this  exercise  of 
power  be  affected  by  the  obtaining  bf  a  patent? 
The  object  and  effect  of  a'patent  is,  (as  we  have 
seen,),  to  secure  a  pre-existiing  right,  imperfect  as 
to  its  means  of  enjoyment  and  its  extent.  The 
patentee  obtains  nothing  by  his  grant,  except  an 
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exclusive  right,  as  it  relates  to  the  Union,  instead     1824. 
of  a  right  limited  to  the  State,  together  with  more 
complete  and  certain  remedies  to  protect  and  en*' 
force  that  right.     If,  therefore,  he  could  not  use 
the  thing  invented,  ageunst  the  State  law,  before 
it  is  patented,  neither  can  he  thus  use  it  after  it  is 
•patented,  for  his  grant  conveys  no  greater  right 
than  before  existed.    It  is  the  undoubted  attribute 
of  all  sovereignty,  to  regulate  and  control  ^he  use 
of  all  property.     A  thing  patented,  when  made 
and  put  in  use,  is  nothing  more  than  property; 
and,  like  all  other  property,  is  subject  to  the  con- 
trol of  the  sovereign  power,  as  to  the  right  to  use 
it    There  can  be  no  doubt  that  it  may  sometimes 
become  important  or  necessary  to  the  welfare  of 
society,  to  regulate  or  prohibit  the  use  of  a  thing 
patented.    Congress  cannot  do  this,  or,  at  least, 
it  has^  not  done  it.    After  the  patent  is  granted, 
the  power  of  Congress  over  the  subjeict  matter  is 
exhausted.    Patented  things  may  be  dangerous 
or  noxious,  either  universally  so  in  every  part  of 
the  country,  or  locally ;  or,  they  may  be  useful  at 
one  time,  and  mis6hievous  and  noxious  at;  another. 
Patented  manufactures  may  be  injt  nous  to  the 
pilbhc  health,  though  highly  useful  as  manufac- 
tures; or  they  may  he^uisances  to  private  indivi'- 
duals  and  neighbourhoods,  though  extremely  use- 
ful to  the  public.    Can  Congress  provide  by  its 
laws  for  the  abatement  of  a  public  nuisance?  or 
give  a  right  of  aotidn  to  an  indiridual  for  a  pri- 
vate nuisance?    If  not,  these  powers  must  reside 
in  the  States.    The  right  to  use  all  property,  must 
be  subject  to  modification  by  municipal  law.    Sic 
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18S4.    yiere  tmo  trf  aUemtm  nfm  ladoif  ki  ^  fimdaaien- 
Ni^^l^  tal  maxim.    It  belongs  exclusively  to  the  local' 
T.        State  Legislatures^  to  determine  how  a  man  may 
^''^^    use  his  own,  without  injuring  his  neighbour.  Can 
a  patent  give  rightSt  by  which  a  patentee  may  in- 
fringe the  vested  rights  of  others  ?  Can  a  patented 
boat  be  used  on  a  ferry,  the  exclusive  use  of  which 
has  been  gntnted  by  a  State  law  ? 

This  argument  may  be  illustrated  by  the  power 
to  secure  to  authors  the  exclusive  right  to  their 
works.  This  power  is  founded  on  the  same  rea- 
sons with  the  other,  and  gives  the  author  the  same 
rights  as  the  inventor.  Can  the  author,  by  virtue 
of  his  copy-right,  publish  agianst  the  prohibition 
of  State  law  ?  A  book  may  be  libellous,  or  blas- 
phemous, or  obscene.  Cannot  the  ailthor  be  in- 
dicted and  punished  for  it?  May  not  a  citizen 
maintain  an  action  for'  the  libel?  If  so,  it  cannot 
be  lawful  by  virtue  of  the  copy-right.  If  the 
State  can  punish  the  act  of  publishing,  it  may 
entirely  proliibit  the  publication.  It  may  regulate 
and  restraiu  the  press,  so  far  as  it  is  not  prolii-. 
bited  by  its.  own  constitution. 

The  laws  of  Congress  are  framed  on  the  sup- 
position that  the  p6wer  to  prohibit  remains  in  the 
States.  By  the  existing  statute,  they  have  not 
provided  that  any  inquiry  shall  be  made  as  fo  the 
utUitjf  of  ibe  supposed  invention,  when  the  patent 
is  applied  for.  There  is  no  authority  to  refuse  a 
patent,  on  the  ground  of  the  inutility  of  the  invea- 
tion,  and  in  practice,  no  inquiry  is  ever  made, 
and  patents  issue,  of  course,  on  making  the  oaths 
and  pajring  the  fees,  even  {6r  things  the  most 
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tttHmgf  timardf  and  injorioiui.    There  is  no  pro-     1824. 
fisioQ  for  the  repeal  of  a  patent,  on  the  ground  of  ^q|^^^ 
Ha  nozioua  or  iiselefla  character.     The  law  does       ▼. 
not.  purport,  inita  terms,  to  give  a  right  to  nee    ^    ' 
tiw  thing  patented,  against  the  provisions  of  any 
State  law.    The  act  provides,  (s.  1.)  that  if  any 
pmwn  lAall  present  a  petition,  ^*  sigioifying  a  de- 
sire of  dbtaimng  an  exclusive  property/^  &c. 
then  a  pateilt  shall  issue,  granting  to  ^  petitibner 
''the  fhll  ud  exclusive  right  and  libertj  of  ma- 
kings oonstnicting,  using,  and  Vending  to  others 
ttt  \m  used,**  the  thing  patented.    The  ^  excla- 
rive  property^  spoken  of,  is  only  die  same  pro- 
per^ that  eiista  in  any  lMng  else,  and,  of  itself, 
gives  no>  right  to  use  the  thing  against  the  State 
law,  any  more  than  in  the  case  of  any  other  pro- 
perty.   The  words  *'  using,  and  vending  to  others 
to  be  used,**  are  inserted  to  make  the  description 
of  that ''  exclusive  property**  complete.  The  words 
^  making,  constructing,  and  vending,**  would  not 
have  constituted  entire  property  in  the  thing,  as   . 
one  might  make  and  vend,  and  all  the  world  might    ^ 
use.     The  patentee's  right  of  property  might  thus 
be  greatly  invaded,  and  he  would  be  left  without 
remedy,  except  against  the  **  maker.'*    The  word 
f^  using,**  in  the  act,  must  receive  this  limited  cour 
struetion,  or  the  law  of  Congress  goes  beyond  the 
power  in  the  constitution.    That  was  only  to  **  se- 
ewe*^  a  right,,  and  meant  nothing  more  than  that 
m  patentee  diould  enjoy  it  alone,  if  any  body  was 
pemutted  to  enjoy  it.    But  it  was  never  intended 
tku>the  patentee  shoidd  set  the  State  laws  at  de- 
fiainoe.    The  acts  relative  to  copy-rights^  strongly 
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1824;  suppoipt  this  position.  These  acts  contain  no  pro^ 
vision  to  ascertain  the  character  of  the  books  or 
engravings  to  be  published,  and  whether  they  be 
such  as  may  be  safely  permitted,  consistently  with 
the  good  order  of  so^^iety  and  public  morals. 
They  grant  the  same  right  to  the  author,  as  the 
patent  grants  to  the  inventor.  In  both  cases,  they 
depend  on  the  aame  constitutional  right,  and  only 
convey  a  right  to  prevent  others  from  using  or  pub- 
lishing without  his  consent,  but  not  to  enable  him 
to  use  or  publish  ^thout  restraint. 

If  a  State  can  thus  control  a  right  to  use  a  thing 
patented,  directly,  it  may  do  it  indirectly •  If  by 
a  positive  law,  then,  through  the  agency  of  the 
Courts,  by  injunction  or  otherwise.  Or,  the  right 
to  prohibit  the  use  of  it  may  be  delegated  to  indi- 
viduals, either,  acting  as  public  agents,  or  in  their 
own  behalf,  to  protect  some  other  right  vested  in 
th^m ;  and  may  forbid  the  use  of  the  thing  patented, 
or  the  publication  of  the  book,  the  copy-right  of 
which  has  been  secured,  without  their  license.  So 
that  if  an  exclusive  grant  be  made  by  a  State  law  to 
an  individual,  with  a  provision  that  the  thing  grant- 
ed shall  not  be  used  in  the  State,  without  license  of 
the  grantee,  and  there  be  a  patent  under  the  act 
of  Congress  for  the  same  thing,  the  consequence 
would  be^  that  the  State  grantee  could  not  use  it, 
because  it  would  be  a  violation  of  the  patent,  and 
the  patentee  could  not,  without  the  license  of  the 
State  grantee,  because  the  State  law  prohibited 
him.  Thus,  the  State  lawwould  beinoperative,  so 
far  as  it  granted  the  exclusive  right;  but  valid,  so 
far  as  it  prohibited  the  use  of  the  thing  patented. 
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These  principles  may  be  applied  to  the  law  now  in  1824. 
question,  wfcich  gives  an  eXcldsive  right,  and  for^  ^oibbonT^ 
bids  any  person  to  use  the  thing  wliich  is  the  sub-  t. 
jpct  of  the  right,  without  the  license  of  the  persons  ^  ^' 
in  whom  it  is  vested.  It  contains  a  granting  clause, 
and  a  prohibiting  clause.  The  injunction  is  found- 
ed on  the  prohibition,  and  may  be  enforced,  though 
the  grantees  might  not  use  theiryigbt.  Let  it  be 
supposed  that,  from  reasons  of  public  policy,  the 
laws  of  New-York  had,  prohibited'the  use  of  steam 
boats  entirely,  and  had  directed  the  Court  of  Chan- 
'  eery  to  restrain  them  by  injunction,  would  not  the 
prohibitidti  have  been  a.valkl  one  ?  and  if  so,  may 
not  the  State  determine  that  it  is  against  the  public 
interest,  that  steam  boats  sh6uld  be  built  or  naviga- 
tedy  unless  under  the  direction,  or  with  the  licente^ 
of  an  individual,  who*  may  be  thought  particularly 
skilful  in  that  busineiss?  It  might,  therefore,  be 
contended,  that  this  injunction  is  to  be  sustained, 
whatever  might  become  of  the  respondent's  exclu- 
sive right. 

A  State  may  prohibit  the  use  of  a  thing  patent- 
ed, by  virtue  of  its  power  over  the  public  domain. 
A  patented  thing  cannot  be  used  on  the  private 
proper^  of  an  individual,  without  his  consent. 
The  power  of  the  State  over  the  public  property, 
is,  at  least,  equal  to  that  of  an  individual  over  hit 
own ;  and  particularly  so,  as  to  the  navigable  ri*- 
vers  in  the  State,  ivhich  are,  emphatically,  the  pro» 
perQr  of  the  people  of  the  State,  and  subject  to 
their  authority,  acting  through  the  localliegislii- 
tore. 

The  question  has  hitherto,  been  discussed,  aft  if  • 
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1834.    the  ezclttsive  right  claimed  by  the  raqM>nd6nt8, 
was  the  right  to  an  iiivention,  for  which  a  patent 
may  have  been>  or  may  yet  be  obtained.    But  in 
truth,  hiis  right  is  not  to  the  use  of  any  inventioui  or 
of  any  thing  for  which  a  patent  can  be  granted. 
Livingston  and  Folton  do  not,  on  the  face  of  the 
acta  granting  or  securing  the  right)  claim  to  be  the 
inventors  of  any  thing.    In  the  act  of  1 798,  c.  55. 
8.  21.  it  is  recited,  that  R.  R.  L.  **  is  theposietiar 
of  a  mode  of  apply  ingthe  steam  engine  to  the  pro- 
pelling of  vessels,  on  new  and  advantageous  prin- 
ciples."   It  is  not  alleged  or  pretended,  that  he 
was  the  discoverer  of  that  mode,  or  of  the  princi- 
ples of  Mb  application ;  or  that  the  mode^  cm*  the 
principles,  were  secret  or  unknown  to  the  rest'of 
the  world.    His  ri^ht,  therefore,  is  to  the  use  of 
an  improvement,  intvoduced  (perhaps)  firom  a  fo^ 
reign  country,  and,  consequently,  not  the  subject 
of  a  patent,  and  in  respect  to  which  Congress  has 
no  power*  to  legislate  at  all.    On  the  other  hand, 
it  does  not  appear,  thcit  the  appellant  has  a  patent 
for  any  thing  connected  vrith  the  subject  of  steam 
boats,  or  for  any  thing  belonging  to  the  steam  en* 
gine,  which  .can  be  used  in  navigation  by  steam. 
He  can,  therefore^  claim  no  right,  in  this  case,  un- 
der the  patent  lav^s;  and  there  is  no  question  as 
to.  any  actual  conflict  between  the  State  right  and 
a  parent  right.  .  He  is,  consequently,  compelled  to 
rely  upon  the  broad  ground,  that  the  'State  has  no 
power  to  legislate  at  all,  for  the  encouragement  of 
any  art  or  science,  or  for  any  improvement  conneet^ 
ed  therewith,  because  Congress  has  legislated  on* 
der  a  power  which  is  partial  in  its  extent)  both  as 
ib  objects  and  time 
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The  result  of  all  that  has  been  said,  tends  to  1^34. 
establish,  that  the  power  in  the  constitution  is  strict-  ^'q^J^^ 
ly  a  concurrent  power.  That  it  is  also  a  limited  t. 
power  in  Congress  to  promote  science  and  the  arts,  Ogdeiu 
by  particular  means,  and  in  regard  to  particular 
objects,  and  for  limited  times.  That  all  the  resi* 
due  of  the  power,  to  promote  science  and  the  arts, 
by  all  other  means,  and  towards  all  persons  and 
objects,  and  for  unlimited  times,  remains  exclu- 
sively in  the  States.  That  the  States  may  legis- 
late, in  pursuance  of  this  poncurrent  power,  in  all 
cases,  and  can  grant  exclusive  rights*  to  any  thing 
which  may  be  th6  subject  of  a  patent,  which  will 
be  valid  within  their  own  territory  until  a  patent 
is  actually  issued  under  the  authority  of  the  Union. 
That  when  a  patent  i^sues^  the  State  has  full  pow- 
er to  prohibit  or  control  the  use  of  it  within  its 
territory,  though  it  cannot  grant  the  right  to  use 
the  patented  thing  to  others.  That  it  may  exer- 
cise the  power  of  prohibition,  partially  or  totally, 
by  direct  legislative  acts,  or  through  the  medium  of 
its  Courts,  and  may  delegate  the  right  to  prohibit 
to  any  of  its  citizens.  That  in  the  present  case, 
the  right  of  prohibition  has  been  delegated,  to  Liv* 
ingston  and  Fulton;  and  the  mode  of  exercising 
that  right,  is  by  injunction  out  of  Chancery.  That 
this  right  of  prohibition  may  be  valid,  even  though 
the  grant  of  the  exclusive  right  to  use,  ^.,  might 
be  invalid.  That  the  State  laws  are,  therefore, 
valid,  even  on  the  supposition  that  the  right  Irrant-^ 
ed  by  them,  was  to  an  invention  which  might  be 
patented ;  and  that  they  would  be  valid,  as  to  their 
prohibitions,  even  were  apatent  issued  for  the  same . 
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18S4.     objept    But  tbiit,  ,hi  troth;  the  right  id*  qoestioriy 

Vig^^^  has  no  connection  with  any  thing  that  can  be  the 

▼.        subject  of  a  patent ;  and  if  it  has,  that  no  patent 

^^^    has,  :in  fact,  isdued  to  the  appellant,  nor  does  he, 

in  any  mode,  claim  a  right-  under  a  patent.    That 

the  question,  therefore,  on  this  branch  of  the  cause, 

is  reduced  to  the  inquiry,  whether  the  State  may 

legislate  under'  a  power,  confessedly  concurrent, 

when  Congress  has  not  acted  at  all,  or  when  to 

}}erson  sets  up  a  right  under  any  act  of  Congress. 

But  the  laws  of  New- York,  now  in  question, 
are  supposed  to  be  in  conflict  with  the^  constitu-- 
tional  power  of  Congress,  **  to  regulate  commerce 
trith  foreign  nations,  among  the  several  States, 
and  with  thq  Indian  tribes/' 

This  is  a  concurrent  power,  according  to  all 
the  principles  beforie  laid  down.  It  was  fully  pes* 
sessed  by  the  States,  after  the  dedarationi  of  inde- 
pendence, and  constantly  exercised.  It  is  one  of 
the  attributes  pf  sovereignty,  specially  designated 
in  that  instrument,  ^*  to  establish  commerce.''  It 
is  not  granted,  in  exclusive  terms,  to  Congridss. 
It  is  not  prohibited,  generally,  to  the  States.  The 
only  express  restraints  upon  the  power  of  the 
States,  in  this  respect,  are  against  laying  any  im- 
post or  duty  on  imports  or  exports,  (except  for  the 
execution  of  their  own  inspection  laws,)  or  of  ton- 
nage; against  making  any  agreement  or  compact 
widia  foreign  power;  and  agiunst  entering  into 
any  treaty.  All  these  prohibitions,  being  partial, 
are  founded  on  the  supposition,  that  the  whole 
power  resided  in  the  States.  They  are,  accord- 
ingly, all  in  restraint  of  State  power.    It  is  a  cleat 
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prinoiple  of  interpretation^  diat  wnere  a  general  18S4. 
power  iagiven,  but  not  in  exdusive  term%  and 
tbe  States  are  restrained^  in  express  terms,  fiom 
exercising  that  power  in  particular  cases,  that  in 
all  other  c^ses/  the  power  remains  in  tbe  States 
as  a  concurrent  power.  Thus,  the  comnfentaton 
on  the  constitution,  speaking  of  the  taxing  power, 
say,  *^  this  restriction  implies  an  admission'  that, 
if  it  were  not  inserted,  the  States  would  possess 
the  power  it  excludes.  And  it  implies  m  fiirt^ 
admission,  that,  as  to  all  other  taxes,  the  amho^ 
ri^  of  the  States  remains  undiminished.'^'  And, 
again:  **  In  all  cases  iir  which  the  restriction  does 
not  apply,  the  States  would  have  a  concurrent 
power  with  the  Union."  This  doctrine  applies 
precisely  to  the  power  to  regulate  commerce. 
Layifig  imposts  or  duties  of  tonnagCi  is  a  part  of 
the  power  ta regulate  commerce;  and  the  making 
of  a  compact  or  agreement  with  other  States  or 
nations,  is.  the  only  method  by  which  a  State 
could  make  any  commercial  regulation^  which,  as 
it  regards  its  own  citizens,  would  operate  beyond 
its  territorial  limits.  These  restrictions  imply, 
that  the  general  power  to  regulate  commerce,  is 
concurrently  in  the  Stetes,  and  that  it  may  be 
exercised  by  the  States  in  alk  cases  to  which 
these  prohibitions  do  not  extend.  But,  the 
Same  implication  is  still  stronger  iroiik  the  nature 
ana  terras  of  those  prohibitory  clauses.  The 
State  may  lay  duties  on  imports  and  exports,  to 
eVBcute  ha  imf/mctian  lam.    That  class  cf  laws 
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1824*    arat  or  may  be,  eaaentiai  ngidations  of  conmiercei 
^^j^^  Mid  they  derire  their  authority  altogether  from 
▼.        ^te  power.    Hm  eziatence  of  a  power  to .  paas 
^^^^^^    them,  uif  therefore,  expreaaly  recognised  by  the 
constitution.    So,  abo,  a  State  may  lay  any  duty 
upon  imports  or  exports,  or  of  tonnage,  with  the 
.  consent  of  Congress.     This  provision  implies, 
that  the  power  to  lay  all  duties  remains  essentially 
in  the  States;  that  the  exercise  of  the^  power  is 
suspended,  until  Congress  consent;  Wid  that, 
when  the  consent  is  given,  the  State  law  4cts  of 
itself,  and  by  State  authority  alone.    The  States 
no  where  derive  any  powers  from  the  constitution. 
All  its  provisions  are  in  restraint  of  their  authority, 
and  the  consent  of  Congress,  in  this  instance 
only  removes  the  restraint.    A  State  may  not 
enter  into  any  treaty;  but,  with  the  consent  ^of 
Congress,  may  enter  into  an  agreement  or  com- 
pact with  another  State,  or  with  a  foreign  power. 
A  treaty  is  .made  with  a  view  to  the  public  welfare, 
either  in  perpetuity,  or  for  a  considerable  length 
of  time,  and  binds  the  whole  Union.    A  compact 
or  agreement  is  generally  temporary  in  its  na- 
ture and  operation,  and  is  executed  by  a  single  act, 
and  binds  only  the  State  that  makes  it.    In  this 
eense  the  constitution  must  be  understood,  when 
it  speaks  of  treaties  as  distinguished  from,  eom^ 
pacti.    It  follows,  that  general  and  permanent 
iMimmercial  regulations  with  foreign  powers,  n^nst 
be  flssde  by  treaty,  but  that  particular  and  t^inpo- 
nry  regulatiobs  of  commerce  may  be  made  by  an 
agreemept  of  a  State  with  another,  or  widi  a 
foreign  power,  by  the  consent  of  CopgfMs.    But, 
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10  this  case,  the  compact  would  derive  all  its  effi*     1824. 
cacy  fyom  the  original  inherent  power  of  the 
State,  not  from  the  act  of  consent  by  Congreas, 
which  would  merely  remove  an  existing  restraint. 

There  is  nothing  in  the  nature  of  this  power, 
which  renders  it  exclusive  iii  Congress.  The 
power  itself  does  not  grow  out  of  the  Union,  like 
the  power  "  to  borrow  money  on  the  credit  of  the 
United  States.''  It  does  not  operate,  when  exer- 
cised by  a  State  beyond  its  territorial  limits,  like 
the  power  of  naturalization.  There  is  no  neces- 
sary repugnancy  between  the  acts  of  the  two  go* 
vemments  under  this  power,  since  it  clearly  ad- 
mits of  a  great  variety  of  regulations,  winch  may 
operate  together,  without  direct  interference.  The 
restraints  specially  imposed  on  the  power  of  the 
State,  relating  to  commerce,  would  have  been  un- 
necessary, if  it  were  not  considered  as  a  concur- 
rent power. 

The  practice  of  th^  Sti^tes  shows  that  the  power 
has  always  been  considered  as  concurrent.  Thus, 
(he  State  of  New- York  has  passed  numerous  laws, 
which  are  regulations  of  commerce  with  foreign 
nations,  with  other  States,  and  with  the  Indian 
tribes.*  As  to  that  part-  of  the  power,  which  re- 
Ifl&es  to  trade  vrith  the  Indian  tribes,  the  people 
here  referred  to  may  be  within  the  limits  of  a 
State.  Thus,  the  commentators  on  the  constitu- 
tion consider  it  in  that  light,  and  contrast  the 
power  vrith  that  relating  to  the  same  subject  in  the 


a  Thete  hwi  will  be  foimd  fpcdfically  cBumented  and  itated 
in  s  MCe  to  Mr.  Emmett's  •rsomeiit. 
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1824L  old  confederation,  which  was  qualified  so  as  ^^  not 
"^^^  to  infringe  the  legislative  rights  of  any  State 
▼•  within  its  own  limits."*  Thus,  Congress  hm  legis*- 
^  lated  on  that  basis.  By  the  act  to  regulate  traide  and 
intercourse  with  the  Indian  tribesi  it  is  provided, 
s«  19|  '^that  nothing  contained  in  the  act  shall  be  so 
construed  as  to  prevent  any  trade  with  Indians^  on 
lands  surrounded  by  settlements  of '4iitizen8,.  and 
being  within  the  ordinary  jurisdiction  bf  any  of 
the  individual  States.'"^  But  the  State  of  New- 
York  has  also  legislated  on  the  same  subject,  and 
by  the  **  act  relative  to  the  different  tribes  and  na- 
tiops  of  Indians  within  this  State/V  prohibits  the 
purchase  of  land  from  any  Indian,  without  the 
authority  of  the  Legislature;  prohibits  the  sale  of 
various  articles  to  any  Indian  or  tribe;  makes  nu- 
merous other  regulations,  as  to  trade  and  inter- 
course with  them,  by  the  citizens  who  surround 
theni,  so  as  to  cover  the  whole  ground  over  which 
Congress  has  declared  its  act  should  not  extend. 
An  ezaoiinatien  of  the  laws  of  other  States,  will 
show  that  many  of  them  have  legislated,  under 
every  part  of  this  power,  to  the  same  extent,  and, 
in  some  cases,  to  a  greater  extent  than  New- York ; 
and  will  show  the  havoc  which  must  be  made  in 
the  State  laws,  if  lais  power  is  not  to  be  consi- 
dered concurrent. 

This  power  is  net  only  concurrent,  but  is  limited 
ID  Congress.  It  does  not  extend  to  the  regulation 
of  tbe  internal  commerce  of  any  State.  This  re-^ 
suits  from  the  terms  used  in  the  grant  of  power^ 

a  Ok/Mvoltar  Ne.  12. 
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<<  ««)ioiig  the  sereral  BtateB.*'  It  rMolts  aim  fh>m  1824* 
'  thu  i>iffect8  of  a  contnuy  doctrine,  on  the  whole 
man  of  State  power.  Internal  commerce  mual 
be  that  which  is  wholly  carried  on  within  tli9 
limits  of  a  State:  as  where  the  commeiicementf 
.progress,  and  termination  of  the  voyaget  are  wholly 
confined  to  the  territo^  of  the  State.  This 
branch  of  powefvi^ludes  a  vast  range  of  State 
legidationV  such  as  turnpike  roads,  toll  bridges, 
exclusive  rights  U>  run  stage  wagons,  auction  li- 
.  cf^nseS)  licensed  to  retailers,  and  to  hawkers  and 
pedlers,  ferries  over  navigable  rivert  and  lakes, 
*  and'all  exclusive  rights  to  carry  goods  and  passen- 
gers, by  land  or  water.  All  such  laws  must  ne^ 
cessarily  affect,  to  a  great  extent,  the  foreign 
trade,  and  that  between  the  States,  as  well  as  tbA 
trade  among  the  citizens  of  the  same  State.  But, 
although  these  laws  do  thus  affect  trade  and  com- 
merce with  other  States,  Congress,  cannot  inter- 
fere, as  its  power  does  not  reach  the  regulation  of 
internal  tr«Mle,  which  resides  exclusively  in  the 
States. 

It  has  thus  been  seen,  that  this  power  is  con- 
current; and  as  such,  tnay  be  exercised  by  the 
States,  subject,  like  all  other  concurrent  powersi 
to  the  power  Qf  Congress^  when  actually  exerci- 
sed ;  and  that  it  is  limited,  not  extending  to  the 
internal  trade  of  a  States  We  contend,  that  the 
ezdusive  right  claimed  by  the  respondent  is  va- 
lid, considered  either  as  a  regulation  of  inter» 
course  and  trade  among  the  several  States,  orsft 
a  regulation  of  the  internal  navigation  of  the  Stated 

Considering  it.  then,  as  a  regidatoin  of  trade 
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1824.  among  the  States,  it  becomea  necessary  to  inquire 
into  tlie  foundation  of  the  right  of  intercourse 
among  the  States,  either  for  the  )>urposes  of  com- 
merce, or  residence  and  travelling.  From  the  de- 
claration of  independence,  in  1776,  until  the  es- 
tablishment of  the  confederation,  in  1781,  the 
States  were  entirely  and  absolutely  sovereign,  and 
foreign  to  each  other,  as  regarded  their  respective 
rights  and  powers  as  separate  societies  of  men. 
During  that  period,  the  right  of  intercourse  among 
them  rested  solely  on  the  jus  commune  of  nations. 
By  the  law  of  nations,  the  right  of  commerce- has 
its  foundation  in  the  obligauon  resting  upon  all 
men,  mutually  to  assist  each  other,  and  to  con- 
tribute to  the  happiness  of  their  fellow  creatures. 
Right  on  one  side,  springs  from  obligation  on  the 
other.  The  right  'to  purchase,  springs  from  the 
obligation  to  sell.  **  One  nation  has,  therefore,  a 
natural  right  to  purchase  of  another  the  things 
which  it  wants,  and  which  the  other  does  not  need." 
The  law  of  nations  being  only  the  application  of 
the  law  of  nature,  as  regulating  the  rights  and  ob- 
ligations of  individuals,  to  nations  and  sovereign 
States,  this  is  the  foundation  of  the  right  of  buy- 
ing. But  the  right  of  selling  does  not  impose 
any  obligation  on  another  nation  to  buy,  as  that 
other  may  not  want,  and  must  be  the  sole  judge  of 
its  own  necessities.*  It  follows,  then,  that  any 
State  hasti  natural  right  to  purchase  of  any  other 
the  articles  which  it  needs,  and  to  open  a  commer- 
cial intercpurse  for  that  purpose ;  but  that  every 

a  FitMe^  DroU  im  ^ent,  liv*  I,  c.  S.  1.  2.  (•  2. 
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State,  being  under  no  obligation  to  pnrchase  of  1824. 
another,  may,  at  its  pleasure,  prohibit  the  introduc-  ^"qJ^^^^ 
tion  of  anjr  foreign  merchandise.  These  rightEr  of  ▼. 
purchasing  are  not  perfect  rights,  and  of  course  ^"" 
cannot  be  enfqrced  by  one  nation  against  another; 
and,  being  thus  imperfect,  it  depends  upon  the  will 
of  each  nation,  whether  it  will  carry  on  any  commerce 
with  another,  or  upon  what  terms  and  under  what 
regulations.  These  imperfect  rights,  like  all  other 
imperfect  rights  between  nations,  can  become  per- 
fect only  by  treaty ;  the  effect  of  which,  is  to  Be- 
cwre  to  a  nation  rights  of  commerce  or  intercourse, 
-which  it  before  enjoyed  at  the  will  of  another. 
The  right  of  travelling,  or  of  entering  into  and  re- 
siding in  one  nation  by  the  citizens  or  subjects  of 
another,  depends  on  the  same  principles  of  inter- 
national law.  But  the  sovereign  may  forbid  the 
entrance  into  his  territory,  either  to  foreigners  in 
general,  or  in  particular  cases,  and  under  particu- 
lar circumstances,  or  as  to  particular  individualsi 
and  for  particular  purposes/  And  as  he  may  pro- 
hibit the  entrance  altogether^  he  may  annex  what 
conditions  he  pleases  to  the  permission  to  enter. 
In  the  absence  of  any  treaty  stipulation,  and  of 
any  prohibitory  regulations,  the  natural  right 
would  exist,  and  might  be  exercised  and  enjoyed. 
This  being  the  relation  subsisting  between  so- 
vereign States,  it  follows,  that  before  the  confede- 
ration, each  State  enjoyed  the  right  of  intercourse 
with  all  the  others,  at  the  will  of  those  others,  both 
as  respects  the  transit  and  residence  of  persons, 

a  Fand,  1. 2.  e.  8.  s,  180. 
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M84.    and  the  introduction  and  aale  of  property.    The 
confederation  was  a  treatjf  between  aovereign 
Statea,  and  ''the  better  to  aecun  and  perpetuate 
mutual  iriendahip  and  intercourae  among  Uie  peo- 
ple of  the  different  Statea,''  atipulated,  that  the 
free  inhabitants  of  each  State  should  haYC  ''ftee 
ingreaa  and  egress  to  and  from  any  other  Statet^ 
and  should  enjoy  in  each  State  **  all  thepriyileges 
of  trade  and  commerce;  subject  to  the  same  du- 
ties, impositions,  and  restrictions,  as  the  inhabir 
tants  thereof  respectively :  provided,  that  such  re- 
strictions shall  not  extend  so  far  as.to  prevent  the 
remoral  of  properQr  imported  into  any  State,  to 
aiqr  other  State,  of  which  the  owner  is  an  inhabi- 
tant.'^   This  article,  then,  secured  the  right  of 
passing  from  one  State  to  another,  but  gave  no 
new  right  of  commerce  as  to  the.  intvoduotton  of 
any  goods,  and  not  pven  the  right  of  removing 
from  the  State  any  property  purchased  in  it    Thp 
rights  of  commerce,  therefore^  as  between  the 
States,  remained  ,as  before,  mibject  to  all  the  mu^ 
nicipal  laws  of  the  State,  except  that  those  laws 
must  be  general  and  impartial  in  their  application. 
Under  the  confederation,  then,  the  States  retained 
tb9  whole  power  of  regulating  foreign  commerce, 
and  that  between  the  States,  except  as  stipulated  in 
the  treaty  of  confederation  itself.    Under  it,  ail 
the  trade  and  iniercourse  between,  any  Steto  and 
any  foreign  nation,  was  carried  on  by  the  law  of 
nature  and'  nations  alone.    All  trade    between 
any  State  and  another  State,Bs,  io  the  right  of  im- 
portetion,  fcc.,  wais  carried  on  in  the  same  man- 
ner.   No  State  could  make  any  treaty  of.  eon* 
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Bierce  with  a  foreign  poweri  or  with  anbther    T824. 
Slate.  Sjrr"^ 

Thd  ncoBveniences  resulting  from  these  pow-       ▼. 
era  of  the  "States^  gave  riee  to  the  new  cpnstitu-    0«**** 
tion*    These  inconveniences  consisted  principally 
in  the  impositions  and  taxes  levied  on  property 
imported  and  exported  by  one  State  through  ano* 
ther.    There  was  no  ihconvenience  as  to  the  right 
of  pMeing  from  State  to  State,  as  that  was  secured 
by  ^  articles  of  confederation.    The  constitu^-  * 
tipii  applied  the  remedy  to  these  evils  in  two  ways : 
(1.)  By  express  prohibitions  on  the  Statesi  in 
those  particulars  in  which  the  evils  had  been  most 
sensibly  felt,  preventing  them  from  levying  any 
impost  or  duty  of  tonnage,  without  the  consent 
of  Congress.    (2«)  By  vesting  Congress,  with  a 
general  power  lx>  regulate  comqierx^e  with  foreign 
nations  and  among  the  States.    The  constitution 
does  not  {Hrofess  to  give,  in  terms,  the  right  of 
ingress  and  regress  for  commercial  or  any  other 
purposes,  or  the  right  of  transporting  articles  for 
trade  from  one  State  to  another.     It  only  protects 
the  personal  rights  of  the  citizens  of  one  State^ 
when  within  the  jurisdiction  of  anothet,  by  se- 
curing to  them  **  all  the  privileges  and  immunities 
of  a  citizen'^  of  that  other,  which  they  hold  sub- 
ject to  the  laws  of  the  State  asi  its  own  citizens; 
and  it  protects  their  property  against  any  duty 
to  be  imposed  on  its  introduction.    The  right, 
died,  of  intercourse  vrith  a  State,  by  the  sub- 
jects of  a  foreign  power,  or  by  the  citizens  of 
another  State,  still  rests  on  the  original  right,  as 
derived  from  the  law  of  nations.    Suppose  there 
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1834.     was  no  treaty  with  a  foreign  power,  and  no  act  of 
^^1^^^  Congress  regulating  intercourse  with  that  power^ 
▼.        but  barely  a  state  of  pe^ce;   that  power  would 
^  *"'     enjoy  the  right  of  trade  and  intercourse  with  New- 
York,  by  the  law  of  nations  alone.    But  that 
right  might  be  restrained,  or  regulated,  or  abo- 
lished by  the  law  of  New- York  alone.     Such  was 
the  situation  of  New- York  before  the  adoption  of 
the  constitutioi),  both  as  to  foreign  nations  and  the 
other  States.     The  constitution  has  not  abridged 
the  power  of  the  State  in  this  respect.    It  has 
only  subjected  it  to  the  superior  power  of  Con- 
gress when  actually  exercised. 

An  examination  of  the  acts  of  Congress  on  this 
subject  will  show,' that,  a^  the  constitution  has  not 
given  Jthe  right  of  intercourse  and  trade,  so  neither 
has  Congress,  in  the  exercise. of  its  constitutional 
powers,  by  any  law,  given  that  right.  Here  the 
learned  counsel  entered  into  an  elaborate  exami- 
tion  of  the  statutes,  for  the  purpose  of  establishing 
this  position. 

It  would  seem  to  follow,  from  this  view  of  the 
constitution  and  the  acts  of  Congress,  that  the 
right  of  transit  from  State  to  State,  by  land  or  wa- 
ter, for  commercial  or  other  purposes,  is  founded 
on  the  jus  commune  of  nations;  that  the  constitu- 
tion does  not  affect  that  right,  except  in  specified 
cases  ;  and  as  to  all  others,  leaves  the  right  as  be- 
fore,  with  a  general  power  in  Congress  to  regulate 
and  control  it,  so  faf  as  it  may  be  connected  with 
commerce ;  that  the  State  has  the  concurrent  pow- 
er also,  to  regulate  and  control  it,  so  far  ^s  it  may 
be  connected  with  commerce ;  that  the  State  has 
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the  coQCurrent  power  also,  to  regulate  and  control     1834. 
ity  in  all  caaea  where  its  regulations  do  not  actually  ""^^^^^ 
conflict  with  those  of  Congress ;  that  Congress  has        ▼.   . 
made  no  xegulations,    which  alter  or  affect  the       ^ 
right  at  all,  by  giving  any  other  right  than  was  be- 
fore enjoyed;  that  all  the  regulations  of  the  State^ 
therefore,  which  operate  within  its  own  limits,  are 
binding  upon  all  who  come  within  its  jurisdiction; 
and  that  if  Congress  deems  such  regulations  to  be 
injurious,  it  may  control  them  by  express  provi- 
sions, operating  directly  upon  the  case. 

The  case  has,  heretofore,  been  considered  as  if 
the  steam  boat  laws  were  regulatioiis  of  commerce 
among  the  States,  in  the  ordinary  acceptation  of 
those  terms.  But  is  the  law  in  question  any  thing 
more  than  a  regulation  of  the  intemalnavigation 
of  the  waters  of  the  State  ?  In  terms,  it  applies 
only  to  the  waters  within  the  State.  It  does  not 
^eny  the  right  of  entry  into  its  waters  to  any  ves- 
sel navigated  by  steam  :  it  only  forbids  such  ves- 
sel, when  within  its  waters  and  jurisdiction,  to  be 
moved  by  steain ;  but  that  vessel  mdy  still  navi- 
gate by  all  other  means ;  and  it  leaves  the  people 
of  other  States,  or  of  New- York,  in  the  full  pos- 
session of  the  right  of  navigation,  by  all  the  means 
known  or  used  at  the  time  of  the  passage  of  the 
law.  It  is,  therefore,  strictly  a  regulation  of  inter- 
nal trade  and  navigation,  which  belongs  to  .the  . 
State.  This  may,  indeed,  indirectly  affect  the 
rightof  commercial  intercourse  between  theStates. 
But  so  do  all  other  laws  regulating  internal  trade, 
or  the  right  of  transit  from  one  part  to  another  of 
the  same  State ;  such  as  quarantine  laws,  inspec- 
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1824.  tipn  laws,  duties  on  auctiona,  licenses  to  sell  goods, 
^^'^^^  A'Ci  All  these  laws  are  acknowledged  to  bd  va- 
V.  lid.  They  are  passed,  noKwith  a  view  or  design 
^  ^°'  to  regulate  commerce,  but  to  promote  some  great 
object  of  public  interest,  within  the  acknowledged 
scope  of  State  legislation :  such  as  the  public 
health,  agriculture,  revenue,  or  the  encouragement 
of  some  public  improvement.  Being  passed  for 
these  legitimate  objects,  they  are  valid  as  internal 
regulations,  though  they  may  incidentally  restrict 
or  regulate  foreign  trade,  or  that  between  the 
States.  So  of  the  laws  now  in  question ;  they 
were  passed  to  introduce  and  promote  a  great  pub- 
lic improvement,  clearly  within  the  power  of  the 
State  to  encourage.  They  operate  entirely  with- 
in the  limits  of  the  State.  They  put  no  restraint 
on  the  right  of  entry  into  the  State ;  but  they  ex- 
clude from  the  right  of  navigation  on  its  waters  in 
a  particular  mode,  because  they  deem  that  mode 
injurious  to  the  public  interest,  unless  used  by 
particular  persons.  How  can  they  be  distinguish- 
ed in  principle,  from  all  the  other  laws  which  have 
been  referred  to?  If  steam  boats  had  been  per* 
nicious  in  themselves,  or  had  been  deemed  so  as 
Affecting  injuriously  other  great  public  interests, 
could  Congress  have  prohibited  them  on  the  wa- 
ters of  New- York,  by  any  exercise  of  the  power  to 
regulate  commerce  ?  Could  not  the  State  have 
done  it)  by  virtue  of  its  general  power,  on  its  navi- 
gable wtiters  ?  .  Suppose  that  steam  boats  were 
found  to  be  unsafe,  and  destriibtive  to  propeny 
or  lives,  unless  built  or  navigated  by  persons  par* 
ticularly  skilful,  could  not  the  State  prohibit  the 
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me  of  them,  unliBss  thus  bailt  and  navigftted  ?    If,     1884. 
under  any  circunurtancee,  the  State  may  restrict 
the  use,  of  them  to  particular  persona,  it  may  do  so 
in  ita  own  discretioni  for  reasons  of  which  it  alone 
ia  the  judge. 

All  this  shows  that  the  restraint  imposed  by 
these  laws,  on  the  navigation  of  the  waters  of  the 
StBtep  is  merely  an  internal  regulation  of  the  right 
of  transit,  or  passage  from  one  part  of  the  State  to 
another;  that  it  is  a  regulation  which,  if  even  in- 
dispensable to  the  public  safety.  Congress  could 
not  make ;  and  that  the  power  to  make  it  must, 
therefore,  be  in  the  State* 

The  right  of  a  State  to  regulate  its  internal 
trade,  applies  as  well  to  its  navigable  waters,  as 
to  its  other  territory.  Its  rivers  are  its  territofy 
and  domain,  as  much  as  the  land,  and  equally 
subject  to  its  laws  in  all  respects.  The  power  of 
Congress  to  regulate  commerce  applies  as  well  to 
the  land  as  to  the  water.  Commerce  between 
the  States,  and  with  foreign  powers,  is  very  ex* 
teaaively  carried  on  by  land«  Congress  has  ae* 
cordingly  adapted  its  revenue  laws  to  the  land,  by 
imposing  duties  on  goods  imported  in  carriages, 
&c.  l^en  goods  are  brought  into  the  State  in 
a  carriage  or  wagon,  cannot  the  State  prohibit  the 
transportation  of  those  goods  from  one  part  of 
the  State  to  another,  eioept  in  a  particular  man- 
noTt  or  by  a  particular  road,  or  in  vehicles  of  a 
particular  description?  Where  is  the  differen<ie 
between- an  exclusive  right  to  navigate  vessels  by 
steam  on  the  water,  and  an  exclusive  right  to 
move  carriages  by  steam  on  the  land?    Cannot  a 
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1824.  State  grant  an  efzclunnre  privilege  to  carry  gddda 
as  well  as  passengers,,  in  carriages  or  vessefa,  by 
▼~  water  or  by  land  ?  May  it  not  convert  all  its  roadi 
leading  into  other  States,  into  turnpikes,  levy  toUa 
lipon  them,  and  alter  and  abolish  them  at  plea* 
sure?  All  these  are  regulations  of  the  internal 
trade  of  the  State,  but  they  may,  and,  indeed^ 
must  sffecc,  to  a  great  degree,  the  trade  between 
Ae  States.  By  virtue  of  the  right  of  a  State  over 
it«miviga1>le  waters,  it  establishes  /smiet,;  which 
are  exclusive  rights  to  use  parts  of  navigable  wa- 
tbrtfor  particular  purposes  and  in  a  particular 
manner;  and  bridges,  which  interrupt,  ffibd  some- 
tImM  destroy  the  navigation  of  riviers :  It  grants 
Ae  land  under  the  water  at  pleasure,  builds  public 
pteriy  er^ts  dams  and  other  obstruetidmi^  aiid  di- 
verts the  course  of  the  waters  for  any  purpdse 
wfaacsoever^  By  its  power  over  its  land  terriiory» 
a  State  tsstablishes  rbads  and  canals,  reguteCes  the 
carrytef  of  goiftis>  and  the  amount  of  tolls  upon 
themi  grants  enlufeive  privileges  to  stage  wagons 
and  otl-iers,  fbrthe  carriage  of  goods  and  passen- 
gers, and  performs  alt  other  acts  of  sovereignty  in 
regard  to  these  public  hi jorbways. 

It  appears,  then,  that  a  State  may  exercise  the 
same  control  in  these  respects^  over  both  land  and 
wateip^  within  its  own  jurisdiction;  that  the  riff ht, 
as  to  both,  resbi  on  the  same  foundation,  thlat  of 
a  sovwetgti  over  his  domain;  and  diat  it  hasani«> 
fetmiy  been  exercised  over  both  in  the  same  man^;^ 
ner.  What^  then,  is  the  right  mider  which  the 
respondent  claims'?  It  is  only  an  internal  regula- 
tion of  the  use  of  the  waters  of  the  State.    This 
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10  clearljr  the  caw,  wheo  it  applies  to  the  ^ase  of    1824. 
the  coiiveya9ce  of  paaaengeHB  or  goods,  00  the 
waters  of  the  StatOi  where  the  whole  journey  or 
transit  is  within  the  State,  as  from  New- York  to 
Albany.    Is  it  in  truth  any  thing  more  than  an 
exclosive  right  of  ferry  over  the  waters  of  Hud- 
son's river?    It  is,  in  substabce  and  effect,  an  ex- 
clusive right  to  carry  passienger^  in  boats  navi- 
gated in  a  particular  mode,  on  the  navigable  wa- 
fers of  the  State.    These  waters  are  a  public 
highway,  like  any  other  public  road  on  land,  and^ 
as  such,  are  completely  subject  to  the  control  of 
the  State  laws. .  There  are.  various  acts  of  Con- 
gress, wiuob  recognise  the  power  of  the  States  to 
control  their  navigable  waters.    Thus,  in  the  act 
enabling  the  people  of  Louisiana  to  form  a  con- 
stitution, there  is  a  provision,  that  the  State  con- 
vention shnil  **  pan  an  oKdinance  prxmding  that 
the  river  Mississippi,  and  the  navigable  rivers  and 
waters  leading  into  the  samoj  or  into  the  gulf  of 
Mexico^  $haU  he  common  highways^  and  for  ever 
fra^s  as  well  to  the  inhabitants  of  the  said  State, 
as  tQ  <»ther  citizens  of  the  United  States,  vrithout 
aiiy  tajE,  duty,  impost,  or  toll  therefor,  impoaed 
by  the  said  State/"    And  in  the  act  for  the  ad- 
missidnof  that  .State,  the  above  provisions,  as  to 
the  ^navigation  of  the  Mississippi,  are  made  one 
of  the  fundamental  conditions  of  the  admission.^ 
Similar  conditions  were  4I80  imposed  upon  the  ad- 
mission, of  the  States  of  Mississippi,  Missouri, 
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1 824.  and  Alabama  f  which  sttongly  imply,  that  the  new 
States  would  have  had  a  right  to  control  the  navi- 
gation of  their  waters,  if  these  provisions  had  not 
been  inserted;  that  there  is  nothing  in  the  consti- 
tution which  could  prevent  them  froiti  doing  so, 
when  they  should  once  have  been  admitted  as 
equal  members  of  the  Union;  and  that  Congress 
could  pass  no  law,  under  the  constitution,  to  pre*? 
vent  them  from  doing  it* 

But  the  power  of  Congress  is  ^'  to  regulate  eaw^ 
mercs.^  The  correct  definition  of  eammeree  is, 
the  transportation  and  sale  of  commodities.  It  i« 
so  considered  in  all  the  regulations  made  by  the 
laws  of  Congress*  They  speak  generally  of  ves- 
sels and  their  cargoes,  and  whatever  rights  are 
given  by  the  laws  of  Congress,  apply  to  commerce 
strictly  and  'properly  speakihg.  Any  person 
claiming  to  navigate  the  waters  of  the  State  of 
New-York  against  the  State  lav?s,  under  any  right 
derived  from  the  laws  of  Congress  relative  to 
commerce,  must  show  himself -qualified  according 
to  these  laws,  and  actually  exercising  timt  right 
under  their  provisions.  Now,  if  the  lieense  li^ 
set  up  gives  any  right  it  is  to  carry  on  the  coast- 
ing trade,  which  consists  in  transporting  goods 
from  one  State  to  another.  It  is  nbt  pieteiHted 
that  the  appellant  was  engaged  in  this  trade, 
when  stopped  by  the  injunction.  It  appears  by 
the  pleadings,  tha^his  boat  was  employed  in  the 
transportation  of  persons  or  passengers  for  hire, 
and  it  is  notorious  that  this  is  a  distinct  business. 

a  higenaP9  Dig.  50&  612.  617- 
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It  is  often  entirely  disconnected  from  any  com-  1824. 
mercial  object,  though  sometimes  indirectly  con- 
nected with  trade.  So  it  has  been  considered  by 
some  of  the  States.  New- York  once  laid  a  tax 
upon,  passengers  travelling  in  the  steam  boats; 
and  Delaware  taxed  passengers  travelling  through 
that  State  in  carriages.  But  these  States  could 
have  laid  co  tax  on  property  thus  transported.  If, 
then,  the  appellants  boat  was  engaged,  bona  fide, 
in  the  coasting  trade,  the  question  might  arise  as 
to  its  rights  and  privileges  under  the  enrolment 
and  license.  But,  when  no  trade  is  carried  on, 
or  intended  to  be  carried  on,  under  the  license, 
it  is  clear  that  the  license  is  a  fraud  upon  the  State 
law,  if  that  law  is  in  other  respects  valid.  An 
examination  of  the  provisions  of  the  statutes  re- 
lating to  the  coasting  trade  will  show,  that  they 
all  relate  exclusively  to  the  coasting  trade  as  be- 
fore defined,  and  do  not  contemplate  the  carrying 
of  passengers  as  distinguished  from  commerce. 
Every  vessel  engaged  in  it,  must  not  only  have  a 
license,  but  must  comply  with  various  regulations, 
at  every  departure  she  takes  from  one  district  to 
another ;  and,  unless  it  is  shown  that  such  regula- 
tions have  been  complied  with,  the  vessel  can 
claim  no  right  (in  any  case)  to  navigate  under  the 
laws  of  the  United  States.  It  does  not  appear 
that  the  appellant's  boat  has  ever  done  this,  or 
pretended  to  do  it,  or,  in  fact,  to  be  engaged  in 
trade  at  all. 

It  has  thus  been  attempted  to  be  shown,  that 
our  exclusive  right  is  valid^  even  if  the  law  grant- 
ing it  is  to  be  considered  as  a  refifulation  or  restric* 
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1824*     tion  of  the  right  of  commercial  inteccouraeJiet 
tween  the  States,  on  the  ground,  (1.)  That  Jtbe 
power  to  regulate  commerce  is  strictly  a  concur-* 
rent  power.    (2.)  That  the  State  may  tfct  in  any 
manner,  in  the  exercise  of  that  powers  so  long  m 
its  lawjB^  do  not  interfere  with  any  right,  exercised 
under  the  constitution  or  laws  of  the  United  States. 
(3.)  That  the  appellant,  in  this  -case,  has  shown 
Up  right  under  that  constitution  or  these  )aws,  and, 
therefore,  cannot  coirtest  the  validity  of  the  exclu-^ 
sive  grant.     (4.)  That  even  if  the  enrolment  and 
license  relied,  on,  give  a  right,  it  is  not  the  right  of 
intercourse  for.  any  other  purpose  than  for  the 
coasting  trade ;  and  the  appellant  does  not  show 
that  he  was  carrying  on,  or  intended  to  carry  on, 
that  trade.    But  that  the  State  law,  in  fact,  is  only  a 
regulation  of  the  internal 'trade  and  right  of  navi- 
gation, within  the  territorial  limits  of  the  State : 
that  the  'power  to  regulate  this,  is  exclusively  in 
the  State ;  that   thf^    State  has  exercised  it,  i/\ 
the  same  manner,  both  by  land  and  water ;  and 
that  the  law  is  valid,  although  incidentally  it  may 
afiect  the  right  of  intercourse  between  the  States. 
To  which  it  may  be  added,  that  the  State  law 
maybe  valid  in  part,  or  as  enforced  under  particu- 
lar circumstances,  though  it  may  be  void  under 
other  circumstances.     Thus,  the  law  may  be  held 
void,  so  far  as  it  restrains  the  right  of  navigation . 
between  State  and  State,  either  for  commercial 
purposes,  strictly  speaking,  or  for  all-purposes^ 
including  the  transportation  of  passengers.    And 
it  may,  at  the  same  time,  be  valid,  so  far  api  it  »* 
strains  the  right  of  internal  navigation^  strictly 
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8peakibg»  either  in  the  whole  extent  of  thb  rights 
or  as  e  itiere  exclusive  right  to  carry  passengers 
m  steam  boats.  Thus,  the  State  tew  may  be  suf- 
fered to  operate,  in  whole  or  in  part,  so  far  as  it 
may,  without  actual  conflict  with  the  constitution 
or  lAws  of  the  United  States. 

Mr.  Emmettf  on  the  same  side,  stated,  that  the 
question  sought  to  be  presented,  was  the  complete 
invalidity  of  these  laws  of  New-York^  as  be- 
ing repugnant  to  the  constitution  of  the  United 
States.  If  the  invalidity  be  not  total  and  abso- 
lute,  (and  that  might  well  be  the  case  with  statutes, 
which  are  often  void  in  part,  and  good  for  the  re- 
adue,)  the  appellant  must  further  show,  that  he 
himulf  stands  in  that  situation,  which  entities  him 
to  allege  their  partial  invalidity ;  that  kis  case  is 
such,  us  that  the  part  of  the  law  which  is  void,  is 
calculated,  if  enforced,  to  afiect  or  injure  his 
rights. 

In  addition  to  the  general  prima  facie  presump- 
tion in  favour  of  the  constitutionality  of  every  act 
of  a 'State  Legislature,  this  series  of  laws  derives 
a  ^peculiar  claim  to  that  presumption,  from  the 
history  of  the  circumstances  attendant  on  their 
enactment.  0;i  the  19th  of  March,  1787,  a  short 
time  before  the  n^eeting  of  the  federal  convention, 
the  Legiriature  of  the  State  of  New- York  made  its 
grant  to  John  Fitch,  for  14  years.  From  motives, 
of  the  correctness  of  which  this  Court,  can  take 
no  cognizance,  tiie  Legislature,  on  the  27th  of 
March,  1798,  thought  fit  to  repeal  that  law,  on  the 
raggestion  that  Fitch  was  either  dead,  or  had  with- 
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1824.  drawn  himself,  and  tljat  Robert  IL*  Linngston 
was  possessed  of  a  mode  of  appljring  the  steam 
engine  to  propel  boats,  &c.  At  this  time,  all  the 
laws  of  Congress  regulating  commerce  and  pa- 
tents, had  been  for  above  five  years  in  operation, 
and  their  provisions  familiarly  known.  The  Coun- 
cil of  Revision,  consisting  of  Mr.  Ji^*,  as  Governor, 
Chief  Justice  Lansing,  Judge  Lewis,  and  Judge 
Benson,  notwithstanding  the  personal  regard  they 
might  well  be  supptSsed  to  have  entertained  for 
Chancellor  Livingston,  (who  was  also  a  member, 
but  did  not  sit,)  thought  it  their  duty  to  object  to 
this  bill,  on  the  ground  that  the  facts  from  which 
Fitches  forfeiture  was  to  arise,  had  not  been  found 
by  some  due  course  of  law.  The  act,  however, 
passed  the  Legislature  by  a  constitutional  majori- 
ty. But  he  would  here  ask,  who  made  this  objec- 
tion, and  what  were  the  inferences  it  afforded,  as 
to  the  constitutionality  of  the  law?  Mr,  Jay's  is  a 
name  of  peculiar  authority ;  Chief  Justice  Lansing 
had  been  a  member  of  the  federal  convention ; 
and  both  the  Judges  were  perfectly  conversant 
with  the  political  proceedings  of  the  day.  They 
were  adverse  to  this  act  on  principle,  and  must  be 
presumed  to  have  presented  all  the  objections 
against  it  which  they  thought  well  founded.  They 
not  only  did  not  think  that  the  adoption  of  the 
constitution,  and  the  enacting  by  Congress  of  her 
revenue  and  patent  laws,  had  made  Fitch's  privi- 
leges cease,  but  neither  the  constitution  nor  those 
laws  appeared  to  furnish  any  objection  against  a 
similar  grant  to  Robeirt  R.  Livingston..  On  the 
29th  of  March,  1799,  an  act  wais  passed,  extend- 
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ing  the  fonner  act  for  twenty  years  from  ite  date,  1834f. 
and  giving  two  years  for  making  the  experiment.  ""^^^ 
That  passed  the  Council  of  Revision  without  any  ▼» 
objection,  none  of  the  judges  having  dreamt  that  '  *^' 
.  it  was  unconstitutional.  The  time  for  making  the 
experiment  having  run  out,  without  a  boat  having 
been  made,  and  Mr.  Fulton  having  associated  him- 
self to  Mr.  Livingston  in  the  investigation,  on  the 
5th  of  April,  1803,  the  Legislature  made  the  grant 
anew  to  Messrs.  Livingston  and  Fulton.  And 
that  law  was  again  approved  of  by  the  Council  of 
Revision,  consisting  almost  entirely  of  new  mem- 
bers, and  differing  from  the  first.  The  time  grant- 
ed by  this  law  for  constructing  a  boat,  again  ran 
out ;  and  on  the  6th  of  April,  1807,  it  was  again 
extended  for  two  years,  and  that  act  also  approved 
.  of  by  the  Council  of  Revision.  In  the  course  of  that 
year,  the  experiment  was  successfully  made ;  and 
on  the  1 1th  of  April,  1808,  the.  Legislature,  by 
an  act,  which  also  passed  the  Council  of  Revision, 
madeucantract'ymik  Messrs.  Livingston  ami  Ful« 
t<Hi,  by  which  they  hoped  to  gain,  and  did  gain, 
unequalled  acconimodations  fbr  persoss  travelling 
in  the  State- 

The  success  of  those  gentlemen  awoke  the  cu- 
pidity of  others,  and  doubts  of  the  constitutionr 
ality  of  those  laws  were,  for  the  first  time,  raised; 
Bnt^  after  these  questtons  were  first  broached,  and 
while  opposition  boats  were  actually  building;^  tyik 
the  0th  of  April,  1811,  the  Legislatture  puseil 
another  act,  which  aliso  received  the,  sanction  of 
the  Council  of  Revision.  .These  were  not  judidd 
decisions;  but  they  were  six  consecutive  and  da* 
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1824.     liberal! ve  acts  of  JudgejB^  equally  bounds  by  their 

""^^^^^^  duty  and  oath  of  office,  to  examine,  decide^  and 

T.        act  upon  this  objection,  if  it  had  sufficient  force ; 

Ogden.  ^^y  ^  nearly  resembleH  judicial  decisions,  that 
they  might  well  be  cited  as  authorities*  They 
also  showed,  that  the  laws  now  objected  to  had 
not  grown  outx>f  any  teniporary  effervescence,  or 
excitement,  or  party  intrigues.  The  grant  began 
in  1798,  and  had  been  universally  ratified  down 
to  1811. 

•But  the  constitutionality  of  those  laws  had  been 
the  subject  of  a  judicial  decision  of  the  most 
respectable  character.  The  act  of  1811  had  a 
proviso,  that  nothing  therein  contained  should  ex- 
tend to  the  three  opposition  boats  actually  built 
and  launched.  Widi  regard  to  two  of  t)iem,  Li- 
vingston and  Fulton  filed  a  bill  for  an  injunctioh 
to  prevent  their  navigating.  The  then  Chcmcel- 
lor  thought  the  question  too  important  to  grant  an 
injunction,  in  the  first  instance,  and  refused  it; 
from  that  decision  an  appeal  was  made  to  the 
Court  of  Errors  of  that  State;  thcve  the  consti- 
tutionality pf  those  laws  was  very  ably*  disputed, 
but  supported  by  the  unanimous  decree  of  that 
Court,  and  the  very  elaborate  opinions  of  the 
Judges,  which,  for  sound  constitutional  reason- 
ing,, can  scarcely  be  surpassed.' 

New-York  is  not  the  only  State  wliich  has 
passed  such  laws.  Massachusetts,  February  7, 
1815^  granted  to  J.  L«  Sullivan,  a  similar  grant 
for  steam  towrboiUf,  on  Connecticut  river,  for 

s  Lhingifoo  V.  Vta  iDgen,  9  Joh$m  it^4  5(Xh 
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tweo^-eight  yekis,  after  the  expiration  of  bis  pa-  1824. 
tent,  which,  on  February  11,  1819,  was  enlar-^ 
ged  for  two  years.  New-Hampshire,  in  June, 
1813,  gave  him  a  similar  privilege  cm  the  Merri- 
mack* Pennsylvania,  on  the  26th  of  March,  1813, 
gave  a  similar  right  to  James  Barnes,  from  Wilks- 
banre  to  Tioga  Point,  the  borders  of  our  State. 
Georgia,  on  the  14th  November,  1814,  gave  a 
similar  right  to  &.  Howard,  for  all  the  waters  of 
the  State,  with  steam  tow-boats ;  and  by  another 
act,  19th  December,  1817,  granted  to  a  company, 
(probably  deriving  under  Howard,)  a  similar  right 
for  steam  boats  for  twenty  years*  Tennessee  has 
lately  given  a  similar  right  on  the  Tennessee 
riven 

What  are  the  provisions  of  the  constitution  al^ 
leged  againf '  the  validity  of  those  laws?  They 
are  to  be  found  in  th^  powers  given  to  Congress, 
art.  1.  s.  8.  to  regulate  comnxerce  with  foreign 
nations,  and  among  the  several  States,  and  with 
the  Indian  tribes;  and,  also,  to  promote  the  pro- 
gress of  science  and  of  the  useful  arte,  by  secu- 
ring, for  limited  times,  to  authors  and  inventors; 
the  exclusive  right  to  their  respective  writings  aiid 
discoveries. 

If  the  constitution  had  not  contained  either  of 
the  provisions  referred  to,  the  right  of  the  States 
to  grant  exclusive  privileges  would  be  unques^on* 
able.  At  anjr  rate,  no  point  could  be  presented 
to  this  Court,  by  which  it  could  have  jurisdictit>n 
to  ooiisider  the  vaJidiQr  of  their  grants.  In  free* 
countries,  which  reject  the  jpretensions  of  prero- 
gative^  iris  ^unless  constitutionally  forbidden)  a 
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1824.  part  of  the  right  of  lefriBlation ;  and  whether  wisely 
exercised  or  dot,  is  a  question  between  the  go- 
vernment and  the  people,  with  which  this  Court 
have  nothing  to  do.'  Those  are  the  only  provi- 
sions on  the  subject;  for  it  is  clear,  that  the  2d 
sec.  of  the  4th  art.  (which,  however,  has  some- 
times been  mentioned,)  would  not  have  prevented 
the  exercise  of  this  right:  That  is  only  intended 
to  secure  to  all  citizens  of  the  United  States,  when 
coming  into  any  State,  the  same  immunities  and 
privileges  that  are  enjoyed  by  th^  citizens  of  that 
State,  and  subject  to  the  same  laws  and  regula- 
tiotas;  and,  unquestionably,  those  laws  do  not 
place  the  citizens  of  other  States  on  a  different 
footing  than  the  citizens  uf  the  State  of  New- 
York. 

Those  provisions,  before  specified,  cannot  ap- 
ply to  interfere  with  the  State  laws,  unless  where 
a  case  is  presented,  the  facts  of  which  bring  it 
within  one  or  other  of  those  provisions.^  Now, 
the  case  presented  contaitis  nothing  to  make 
either  .of  the  provisions  of  the  constitution  applica- 
ble to  it.  Certainly  no  patent  is  here  presented 
touching  the  same  subject  matter,  and  with  which 
the  State  grants  are  -pretended  to  interfere.  On 
this  pqint  the  appellant  has  no  right  to  ask  for  the 
decisioii  of  this  Court,  or  to  claim  the  benefit  of 
its  jurisdiction. 

Neither  does  the  case  present  any  groun4  on 


a  SJoJbit.  Ap.  559,  5(SiO.  Per  Tales,  J.    568.  PdrTbomp- 
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which  the  application  of  the  clause  reapecting  1824. 
commerce  can  be  made;  the  veHSRls  not  having  ^"^^^^^ 
been  engaged  in  trade  orcommercse,  but  in  carry^  ▼. 
ing  passengers  for  hire.  But  if  either  of  those  ^  ^' 
provisions  can  be  applicable,  what  is  the  general 
rule  for  their  construction,  afr  to  the  extent  and 
conclusiveness  of  the  powel^  they  confer?  In 
the  delegation  of  authority  to  Congress  itself  by 
"die  constitution,  the  phraseology  does  not  imply 
exclusive  power.  It  is  remarkable,  that  even  the 
definite  article  the  is  Omitted,  and  it  is, only  pro- 
vided that  Congress  shall  have  power^  6lc.  And 
this  omission  was  not  accidental,  but  studiously 
made.  By  referring  to  the  journals  of  the  Fede- 
ral Convention,'  it  will  be  found,  that  the  sixth  ar- 
ticle of  Mr.  Charles  )Pinkney's  draft  has  the  words 
''shall  have  the  power,"  &c.  In  the  draft  re- 
ported by  the  committee*  of  five,  (aft.  7th,)  the 
definite  article  is  still  preserved.^  >  In  the  draft  as 
reported  by  Mr.  Brearly>  the  word  ''  the"  is  left 
6ut,  clearly  by  design.'  Notwithstanding  that,. 
Mr.  Patrick  Henry  and  Mr.  George  Mason,  and, 
indeed,  the  opposers  of  the  constitution  generally, 
tbMght,  that  by  that  instrument,  as  originally 
[nresented  to  the  people,  all  the  powers  given  to 
Ocmgress.  would  be  considered  as  given  to  them 
exclusively  of  the  States.'  Mn  Henry  said,  '^  the 
right  interpretation  of  the  delegation  of  those 
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1824.  powers  was,  that  when,  power  was  given,  it  was 
exclusively  given.'*  And  Mr.  George  Mason*  asks, 
**  will  powers  remain  to  the  States,  which  are  not 
expressly  guarded  and  reserved  ?*'  This  construc- 
tion, which  was  the  general  foundation  of  the 
opposition  to  the  constitution,  was  strenuously 
disavowed  and  reasoned  against  in  the  Federalists^ 
and  actually  produced  the  lOth  article  of  the 
amendment.  The  same  doctrine  was,  neverthe- 
less, maintained  by  one  of  the  counsel  in  the  case 
of  Sturges  v.  CrawnimhieldJ'  He  says,  **  every 
power  given  to  the  constitution^  unless' limited,  is 
entire,  exclusive  and  supreme.*'  But  the.  Court 
held  differently;  that  the  grant  of  a  power  to  Con- 
gress does  not  imply  a  prohibition  on  a  State  to 
exercise  the  same  right.'  And  the  doctrine  is  very 
fully  enlarged  upon  by  Mr.  Justice  Story,  in  H&us- 
ton  D.  Moore/  It  is  also  very  clearly  laid  down 
in  the  case  already  cited,  by  Thompson,  J.  an4 
by  Kent,  Ch.  J.^  But  the  rule  is  more  strongly, 
and  perhaps  not  less  justly,  laid  down  by  Judge 
Tucker,  in  his  edition  of  Blachtone^s  Comment 
tarieef  after  alluding  to  the  clauses  restraining 
the  powers  given,  he  says,  "  the  sum  of  all  which 
appears  to  be,  that  the  powers  delegated  to  the 
federal  government  are^  in  all  cases,  to  rec^vtf  Ae 

a  Virghda  D^kaUi^  SIS. 
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most  Strict  conrtractioD  that  the  mstrumeiit  will     1824. 
bear,  where  the  rights  of  a  State,  or  of  the  peo- 
ple,, either  collectively  or  individually,  may  be 
drawn  in  question.'^    This  rule  of  construction 
must  be  correct;  for  the  constitutMn  give$  no* 
thiMg  to  the  States  or  to  the  people.    Their  rights 
existed  before  it  was  formed;  and  are  derived  from 
the  nature  of  sovereignty  and  the  principles  of 
.fieedom.  The  constitution  gives  only  to  the  gene- 
ral government,  and  so  far  as  it  operates  on  State 
or  popular  rights,  it  takes  away  a  portion,  which  it 
gives  to  the  general  government    In  respect  to 
extent  andrange^  this  delegation  of  powers  oug^t, 
perhaps,  to  be  liberally  construed;  but  the  States 
m  the  people  mupt  not  be  thereby  excluded  from 
the  exercise  of  any  part  of  the  sovereign  or  popu- 
lar rights  held  by  them  before .  the  adoption  of  thcf 
constitution,  except  where  that  instrument  has 
given  it  exdunvely  to  the  general  government. 
The   10th  amendment  of  the  constitution  was 
adopted  to  secure  that  construction,  and  it  is  con- 
formable to  the  rules  of  reason  and  law^  in  con- 
stnitBg.  eyery  similar  instrument.    The  truth  of 
this  rde  has,  however,  bden  sometimes  contro- 
verted, by  referring  to  the  jpower  of  naturaliza- 
tion as  exclusive,  and  reasoning  from  tha^  to  the 
others;    Naturalization  is- decided  by  this  Court 
tobe  |m  exclusive  power;  but  it  must  be  so  con- 
sidared,  not  from  the  grant  of  it  in  the  7th  artide, 
iiot  from  the  force  and  necessary,  effect  of  the  8d 
MO.  0f  the  4th  article.    It  is,  therefore,  an  except 
tioDi -sad  does  not  shake  the  general  rule. 
.    Itisof  verylitdeimportaiice,  whether  the  p6wer 
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1824.  to  regulato  commerce  be  excltuwe  or  concur- 
rent  since  this  State  grant  doe6  not,  in  fact,  in- 
terfere with  any  congressional  regulation  of  com- 
merce But  as  the  exclusive  nature  of  that  power 
has  been  always  insisted  on,  and  used  as  an  argu- 
ment against  this  grant,  it  inay  be  right  t6  consider 
the  solidity  of  the  assertion. 

The  expression,  concurrent  poiDers^  is  object- 
od  to,  as  if  it  implied  equality  in  the  rights  vested 
in.  Congress  and  the  States.  It  U  only  a  verbal 
criticism,  that  it  would  be  more  correct  if  the  term 
used  was  co-ordinate.  The  term,  concurrent,  is 
adopted  by  the  Federalist^  and  has  constantly 
been  used  to  expresis  those  powers.  It  is  alwajrs 
understood,  when  so  applied,  that  the  exercise  by 
the  States  must  be  subordinate,  and  never  can  be 
in  collision  With  that  by  Congress.  It  has  beeii 
said,  commerce  isafi  unit ;  the  meaning  of  that  ex- 
pression does  not  very  clearly  appear,  nor  its 
force  and  application  to  the  argument.  If  it  be  an 
unit,  the  constitution  has  broken  it  into  fractions, 
and  given  to  the  States  the  exclusive  control  of 
one  of  the  fractldtis.  But  further,  the  regulations 
relating  to  that  unit,  arie  many  and  various :  some 
acting  ^ou  one  part,  and  some  on  another,  and 
dperatinjoj^  00  it  in  different  ways.  It  is  with  these 
regulations,  that  this  discussion  has  to  do ;  and 
the  question  still  remains,  whether  some  of  those 
regulations  may  not,  subordinately,  emanate  from 
the  States. 

As  Co&gresa  has  no  power  to  regulate  the  in*' 
temal'  commerce  of  any  State,  none  of  its  regu- 
lations ean  affect  so  much  of  the  exclusive  grants  as 
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leMraiiM  vessels  which  are  only  osed  within  the  1984. 
States;  nor  ean  it  give  to  any  man  a  permisiion 
to  carry  on  any  steam  boat  navigation,  which,  in 
its  beginning,  and  ending,  and  course,  isentirelyc6n-' 
fined  within  the  waters  of  the  State :  for  instance, 
between  New- York  and  Albany ;  on  Cayuga  lake ; 
on  lake  Ontario^  and  the  St.  Lawrence,  from  Ni* 
agara  to.Ogdensburg.  The  only  questions  can  be, 
as  to  navigation  b«*tween  foreign  countries,  or  ano- 
ther State  and  NewrYork;  and  even  there,  the 
power  of  Congress  could  only  be  extended  to  fair 
cases  of  tradings  within  the  purview  of  the  constir 
tdtion,  and  not  to  the  mere  transportation  of  pas- 
sengenv;  nor  to  any  colourable  pretence  of  trading, 
as  a  cover  for  carrying  passengers,  and  defeating 
the  grant.  This  distinction  is,  in  itself,  of  grer : 
consequence,  and  peculiarly  applicable  to  the  case 
before  the  Court,  in  which  the  complainant  states, 
and  the  defendant  admits,  the  vessels  to  have  b^n 
employedinthe  transportation  of  passengers.  The 
power  given  to  Congress  to  regulate  commerce 
with  foreign  nations,  and  between  the. several 
States,  relates  to  commerce,  in-jthe  proper  accep- 
tati<m  of  the  term ;  ''the  exchange  of  one  thing  for 
another ;  the  interchange  of  commodities ;  trade 
or  traffic/*  This  is  the  direct  subject  of  the  power ; 
and  by.  force  of  the  auxiliary  power,  ''to  make  all 
laws  which  shall  be  necessary  for  carrpng  into 
execution  the  foregoing  powers,'*  Congress  hpi 
passed  laws  for  erecting  ports  of  entry  and  delive* 
ly,  for  the  collection,  of  duties,  regulatioti  of  sea-* 
men  and  ships  employed  in  foreign  commerce,  or 
thiltbMwMtt  the  States,    ^orts,  duties,  nea^ien. 
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1824.     ftnd  ships,  afford  the  means  of  regulating  cotn- 
merce,  and  therefore,  so  far  as  they  are  used  io 
such  commerce,  they  come  within  the  powers  of 
Congress.    It  has  an  incidental  power,  indeed,  to 
regulate  naeigaUan,  hut  only  so  far  as  that  navi- 
gation is,  or  may  be,  subservient  to  the  commerce 
it  has  a  direct  power  to  regulate     It  has  no  right 
to  interfere  widi  the  navigation  of  the  navigable 
waters  of  any  State^  or  even  where  they  are  com- 
mon to  two  States,  except  so  far  as  that  navigation 
is  used  for^  or  applicable  to„  the  purposes  of  the 
commerce  it  has  the  power  to  regulate ;  and  it  is 
a  proposition  unequivocally  false,  when  asserted 
generally,  that  Congress  has  power  to  interfere 
with  or  regulate  the  navigation  of  the  navigable 
waters  of  any  State  or  States.    The  proposition 
can  only  be  made  true,  by  adding  the  qualification^ 
/^  in  so  far  as  that  navigation  is  used  in  foreign 
commerce,  or  commerce  between  the  States.**    It 
is  contended,  that  the  navigable  waters  belong  pe- 
culiarly to  th^^ederal  government,  and  not  to  the 
States  within  which  they  are.    This  position,  com- 
bined with  some  others,  made  by  the  appellant^s 
counsel,  leads  to  alarming  results.    We  have  ca- 
nals of  which  we  are  proud,  and  from  their  tolls 
the  State  anticipates  large  profits  i  one  is  laying 
out  from  Sharon,  in  Connecticut,  to  the  Hudson ; 
apd  another  contemplated  through  New-Jers^r, 
firom  the  Delaware  to  the  Hudson.    Those  alrea- 
dy in  operation,  run  from  navigable  waters  to  na- 
vigable vraters ;  from  lake  .Erie  or  Champlain  to 
the  Hudson :  those  projected,  ariB  to  be  firom  one 
State  to  another.    Their  utili^  and  profits  must 
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result  from  transporting  the  produce  of  Canadai     1824. 
or  other  States,  to  New- York,  principally  for  ex-  ^"qJ^^o^ 
portation  and  foreign  trade ;  and  bearing  back,  in        t. 
return,  the  products  of  foreign  commerce  to  those     ^^^^ 
places.    They  are,  then,  instruments  of  foreign 
commerce,  and  of  that  among  the  States ;  and 
mere  channels  of  communication  between  naviga- 
ble waters,  or  different  States.    Now^  where  a 
power  is  given  to  Congress,  all  the  means  which  are 
appropriate. and  plainly  adapted  to  the  execution 
of  that  power,  are  bIbo  given.'     It  is  contended, 
that  it  belongs  exclusively  to  Congress  to  regulate 
the  navigation  and  vessels  that  are  the  medium  of 
foreign  trade,  and  that  between  the  States ;  thia 
commerce  is  an  unit,  and  cannot  be  divided  ;  the 
navigable  waters  belong  to  the  general  govern- 
ment, and  not  to  the  States ;  no  State  has  a  right 
to  collect  revenue  from  foreign  Irade^  or  thatlbe- 
tween  the  States.    If  these  positions  be  consider- 
ed togedier,  what  becomes  of  the  State  control 
over  Qur  canals,  the  craft  on  them,  or  the  tolls  from 
them?  the  pier  at  Bl&ck  Rock,  or  the  basin  at 
Albany  ?'   If  the  power  of  Congress  over  com- 
merce be  exclusive,  it  must  ialso  have  exclusive  con-, 
trol  over  the  means  of  carrying  it  on.    No  State, 
then,. should  be  mad  enough  to  make  another  ca« 
nal,  sipeeptible  of  being  used  for  intercourse  be- 
tween the  States,  or  foreign  commerce. 

But  there  is  no  grant  in  the  Constitution  giving; 
the  navigable  waterf  peculiarly  to  the^  Federal  gOf*. 

•  Unitod  Stain  T.ndMr/tC3rMdt,S38.    M<Calloeh  t.  Mh- 
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'verBiiieiit,  and  not  to  the  Stat^^s  wkhinwhich  th^ 
inay  be ;  nor  is  it  traced  to  any  grant,  b.ut  to  some 
mystical  consequence  of  the  Union  itself.  The 
poujtpon  is  entirely  denied,  and  miet  by  another,  of 
whish  the  strictest  examinatton  is  solicited.  It  is 
this  r  the  Federal  government  am  do  no  set  on 
tke  mamigahkwateri  nfithm  the  Umite  of  the  Vm- 
Ud  Statee^  uhickj  or  a  tortefpemding.  4tct  to 
4Mek.  U  cannot  do  on  At  landp  within  the  eoMe 
KmHe.  If  it  can,  let  the^  act-  be  named*  Then 
the  naiirigable  waters  belotig  no  more  to  the  Fede* 
ral  jlovemment,  and  ace  iio  otherwise  affected  kf 
the  Unioiit  than  the  land  tfself.  Both  are  equally 
sohject  to  the  jurisdiction  of  the  general  gOTem^ 
tten^  for  the  exercise  of  all  powers  delegated  to 
h  by  the  constitutian,  ,«iid*bot]t  equally  subietft  I0 
State  jurisdiction,  for  the  exerpiie  of  aU  powem 
connected  with  State  sovereigAty* ;  It  is  said»  that 
admiralty  and  maritime  jurisdictioh  belong  exclu- 
sively to  the  Federal  government ;  but  this  Goort 
has  decided,  that  the  grant  to  the  United  Statea 
in  the  constitutioQ^  of  all  cases  of  lulmtnlQr  iind 
maritime  jurisdiction,  does  hot  extend  to  a  cession 
of  the  waters  in  which  those  cases  may  arise,  or  of 
gfttAr&l  jurisdiction  over  the  same ;  and  that  the 
generafjurisdictioil  over  the  place,  subject  to  this 
grant,  adheresto  the  territory  as  a  portion  not  yet . 
given  iiway ;  and  that  the  residuary  powers,  of 
legislation  still  remain  in  the  State.  Besides^ 
adnuralty  and  maritime  jurisdiction  depends  either 
Y)n  the  piece  whete  the  act  is  done,  or  the  nisitare  of 

a  r^iM  Ststcf  r«  Bevpm,  3  Wieai.  JI9. 9S&  , 


OF  THE  UNITED  STATES.  g 

Uie  act  itielil    The  place  gifes  no  jorudiotio0,     1834# 
where  the  navigable  waters  in  which,  the  tide  ebba  ^""^^Xagm 
and  flowa  are  within  the  body  of  a  coun^  or  a   "j^ 
Btate^  or  of  two  Btatea/    Accordingly,  the  lawa    ^^^^ 
giving  }urifldiction  of  Crimea  to  the  Oiatrict  and 
Circuii  Courta,  confine  it  to  ''plaQcs  out  of  the  ju- 
riadiction  of  anjj:  particcUar  State/*    If  the  Advi? 
XBitf  Goui;jt  haa  cognisance  of  any  matter  done,  ed 
navigable  waters  within  a  State,  it  is  derived^  Hof 
from^thie  Zoctft,  but  from  the  caM$a  UU$p  which 
gives  jurisdiction/ though  it  should  arise  on  land  : 
for  instance,  seamen's  wages,  founded  on  ship^ 
ping  articles   made  on  land,  have  always,   and 
charter  partiea  and  policies  of  insurance,  have 
lately^  beien  held  to  be  of  admiralty  jurisdiction.^ 
But,  it  is  further  said/  to  prove  the  exclusive 
control  of  the  general  government  over  those  na- 
v^ble  waters,  that  they  are  regarded  and  treated 
as  the  high  seas,  since  this  admiralty  and.  marir 
time  jurisdiction  includes  ''  all  seizures  under  lawa 
of  impost,  navigation  or  trade  of  the  UnitedStatea, 
where  the  aeizures  are  made  on  waters  which  are 
navigabfe  from  the  sea  by  vessela  of  ten  or  more 
tons  buitheo,  jKritbin  their  respective  districia,  aa 
well  aa  upon  the  high  seas."     T^e  seizures  allo- 
ded  to,  are  for  breaches  of  commercial  lawa,  co* 
mihg  under  the  constitutional  powers  of  Congress, 
and  the  authority  of  the  Unified  States  over  the 
place,  on ttttttacctHint,  ia  equal,  whether  the  of- 


a  4  fti«.  isr,  138,  ;39, 140.    12  G).  129.    Moor,  122.  S91, 
892* 
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1824.  fence  be  conunitted  on  land  or  water;  and  the 
rery  tiext  sentence  gives  to  the  same  District 
Court  <' exclusive  original  cognisance  of  all  sei- 
zures on.  land,  or  other  waters,  than  as  aforesaid 
made.'*  In  fact,  analogous  provisions,  for  regula- 
ting foreign  commerce  by  land,  are  made  by  the 
act  of  the  2d  of  March,  1821,  '<  further  to  regu- 
late the  entry  of  merchandise  imported  into  the 
United  States  from  any  adjacent  territory."  It 
directs  every  conductor  of  any  carriage  or  sleigh, 
and  every  other  person  coming  from  any  adjacent 
foreign  territory  into  the  United  States,  with  mer- 
chandise subject  to  duty,  ipimediately  on  arrival 
within  the  United  States,  to  deliver  a  mietnifest, 
&c.  at  the  office  of  the  nearest  Collector,  or  De- 
puty Collector,  to  be  verified  on  oath;  for  non- 
compliance, the  carriage  or  sleigh  shall  be  forr 
felted.  The  duties  to  be  paid  or  isecured  by  bonds ; 
and  all  penalties  and  forfeitures  to  be  sued  for 
and  i^covered  in  the  manner  prescribed  by  the 
general  collection  law.  Clearly,  then.  Congress 
has  no  more  power  over  the  navigable  waters, 
than  over  the  land ;  nor  over  the  ships,  than  it  has 
over  the  carriages  and  sleighs  engaged  in  the  same 
kind  of  t^ommerce.  It  might  register,  enrol  and 
license  the  latte^,  if  it  thought  fit,  as:  well  as  ships. 
Nor  is  there  any  greater  control  acquired  by  th*?  ge- 
neral government.  In  virtue  of  the  existence  of  the 
Union,  over  navigable  waters  or  shipping,  than 
over  lamd  and  land  carriages.  Tfie  power  it  pos- 
sesses as  to  ships  or  vejssels,  is  only  in  so  far  as 
they  are  instruments  of  foreign  commerce,  or  of 
that  between  the  different  States ;  but  in  so  far 
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as  the  employment  of  a  ship  or  vessel  in  naviga-  1824. 
ting  the  waters  of  any  State  or  States,  has  no  con- 
nexion with  the  commerce  which  Congress  has 
power  to  regulate ;  neither  that  employment,  nor 
its  regulation  or  prohibition,  falls  within  the  pur* 
?iew  of  the  federal  constitution.  It  could  not,  I 
think,  be  seriously  contended,  that  Congress  can 
regulate  the  carrying  of  passengers  from  any  part 
of  the  Union,  who  are  travelling  to  Balston,  Sai- 
ratoga,  or  any  other  place,  for  health  or  pleasure; 
and  even  if  the  object  of  their  passing  were  to 
trade,  that  would  not  legalize  the  interference  of 
Congress  as  to  the  mode  of  their  conveyance  from 
place  to  place.  That  naturally  falls  within  the 
sphere  of  State  legislation  ;  and  we  must  keep  in 
memory  the  rule  of  construction  laid  down  by 
Judge  Tucker,  and  already  cited,  "thai  the  powers 
delegated  to  the  federal  government  are,  in  all 
cases,  to  receive  the  most  strict  construction  that 
die  instryraent  will  bear,  where  the  rights  of  a 
State  or  of  the  people,  either  collectively  or  indi- 
vidually, may  be  drawn  in  question."  Those  who 
contend,  that  navigating  by  sieam  boats  between 
different  States,  falls  within  the  powers  of  Con- 
gress, must  admit  that  it,  would  have  the  power  to 
prohibit  the  carrying  of  goods,  wares  or  merchan- 
dise in  a  steam  boat  from  any  foreign  place,  or 
different  State,  to  another.  Now,  would  Con- 
gress have  the  power  to  prohibit  the  carrying  of 
passengei's  in  steam  boats  from  Norfolk  or  Eliza- 
bethtown  Point  to  New- York  ?  Certainly  such  a 
power  could  not  be  contended  for ;  and  why  not  f 


96  CASES  IN  THE  SUPREME  COURT 

1834.    only  because  the  poweri  of  Gongre«t  have  nothing 
"^^^uL^  toaajr  tothe  carrjringof  paMfifngeni. 

t.  It  may  be  urg^d  againat  thu  train  of  reasoning, 

that  Congress  has  actually  legislated  on  the  sub- 
ject of  passengeriL  By  the  act  of  the  2d  of  March, 
181 9,  regulating  passenger  ships  and  vessels,  the 
ftctis  adiqitted;  but,  though  the  humane  motives 
which  suggested  the  law,-  and  its  provisions,  are 
laiklable,  its  constitutionality  may  well  be  doubted. 
If  Congress  has  the  power,  to  regulate  the  convey- 
ance of  mere  passengers,  coming  by  water  from 
foreign  countries,  it  has  an  equal  power  to  regu- 
late, those  coming  by  land,  or  passing  from  one 
State  to  another.  If  that  law  be  constitutional, 
or  if  a  steam  boat,  only  employed  in  carrying 
passengers  between  'New-Jersey  and  New- York, 
can  come  within  the  jurisdiction  of  Congress^  it 
must  necessarily  follow,  that  Congress  has  a  right 
(and,  indeed,  according  to  the  doctrine  of  our 
adversaries,  is  exclusively  authorized,)  to  regulate 
the  number  of  passengers  to  be  received  into  every 
ordinary  stagecoach,  though  it  does  not  carry  the 
mail,  and  the  size,  shape,  description,  and  kind  of 
diligence,  and  the  kind  and  number  of  horses,  to  be 
employed  in  conveying  passengers  between  New- 
Brunswick  and  Maine,  Vertiiont  and  New- York, 
and  through  the  State  of  New-Jersey,  between 
New- York  end .  Philadelphia !  If  this  legislation 
falls  under  the  power  tp  regulate  commerce,  and 
that  power  is  exclusive,  H  must  be  contended,  that 
none  of  the  States  iq  which  these  diligences  may 
travel,  have  a  right  to  pass  any  law  respecting 
thenv!    Neither 4ud  Court,  nor  Uie  people  of  the 
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tJiiiuGed  States,  are,  probably,  prepared  for  the  1824. 
msnrtion  of  that,  claim.  The  States  have  always 
legidated  on  a  different  principle,  whether  the 
eonveyance  of  passengers  was  to  be  by  land  or 
water.  Every  StiUe  has,  probably,  made  nume^ 
reus  provisions  on  this  subject;  but,  ^ant  of  time 
and  opportunity  has  confined  research  to  ^e  sta*^ 
tates  of  New- York  and  Georgia/ 

•  lo  those  Scales,  1st,  as  to  farrieM  and  hrid/^ett  In  the- laws  • 
of  New-York^  (Sd  t^.  Wfb$Ur^$€d.  p.  321.)  an  act  passed  19th 
Maich,  18i03,  gnmts  to  John  Ransom  the  eiclnsive  right,  'for  ten 
years,  to  keep  a  ferry  across  Lake  Champkin,  fsom  his  landing,  . 
at  Canberfaod  ^ead,  to  Grand  Isle,  in  Vermont,  whh  a  prohi- 
bition and  penalty  against  any.  other  person's  keeping  a  ferry,  or 
traaaportmg  any  persons,  goods  or  chatteb,  for  hire  or  pay,  across  ^ 
theUke,  between  the  point  of  Cumberland  Head  imd  the  north  ' 
pourt,  called  OiATelly  Point,  ion  said  Cumberland  Head.    An 
act  paased  May  l6th,  1810,  (6tlitroL  Wdnien  ^  Skinner^t  ed. 
p.  1&)  makes  the  same  grant  for  ten  years  more,  with  the  same 
prohibition  and  penalties,  to  Rossel  Ransom.    An  act  passed 
Bfay  26th,  1812,  {Id.  394.)  grants,  in*  the  same  way,  to  Peter 
-  Deali,  and  his  assigns,  to  keep  a  ferry  across  Lake  Cbamplaitt,>/ 
from  Tlcooderoga  to  the  town  of  Shorebam,  in  Vermont,  for  six- 
teen years,  with  a  like  prohibition  and  penalties  for  carrying,  te. 
from  any  place  on  tiie  west  shore,  within  half  a  mile  north  or 
sooth  of  Deall's  dwelling  house.    An  act,  passed  March  28, 1 805, 
(4th  Tol.  same  ed.  66.)  gives  to  David  Mayo  the  same  right,  from 
hirlanding,  in  tlie  said  town  of  Champlain,  to  Windmill  Point,  in 
Vermont,  for  ten  years,  with  a.like  prohibition  and  penalty.     An 
act,  passed  Febmary  20,  1807,  (5th  vol.  &ame  ed.  p:*ll.)  gives 
to  Peter  Steenberg  the  same  right  4o  k(*ep,  &c.  a  ferry  between 
the  sooth  west  pomt  of  Chiton  Ulan«l  and'theoutl^  of  I^k'e  On- 
tario, (the  high  road  to  Canada,)  with  the  same  prohibition  and ' 
penalty. 

jfii  Georgia^  by  an  act  of  th^  14di  December,  '1809>  an  ezchi> 
amri^  is  giv^  to  Joseph  Hill,  ^k.  for  one  hundred  years,  to 
ereetthM!  toll  bridges  across  the  Savannah  and  its  branches,  fdi-  ^ 
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It  is,  however,  contended,  that  the  power  of 
regulating  commerce  is  concurrent*  This  posi- 
tion, indeed,  is  by  no  means  universally  acceded 

viding  South  Carolioa  and  Georgia,)  a  little  above  the  city  of  Sa* 
vaonah,  on  the  road  between  it  and  Chariestoo;  and  it  prohibiu 
any  penon's  erecting  a  toll  bridge  across  the  said  river  Savannah, 
up  or  down  it,  within  five  miles  of  the  city.  An  act  of  December 
6,  1813,  authorized  John  Hill  ta  establish  a  ferry  from  Savannah 
to  Proctor's  Point,  till  he  has  built  his  bridges.  An  act  of  15th  of 
December,  1809,  gives  to  William  Garrittand  Le  Roy  Uaknnond 
a  right  to  make  a  toll  brfdge,  and  exact  toll,  across  the  Savannab 
river,  from  a  place  on  the  Georgia  side,  opposite  CampbleCown; 
and  to  Walter  Leigh  and  Exiward  Rowell  a  similar  bridge,'  Sbc» 
over  the  Savannah  river,  at  Augusta.  An  act  of  December  5, 
1800,  gives  to  commissioners  the  right  to  establish  a  feny  over 
the  river  Savannah,  at  Augusta ;  the  tolls  to  be  for  the  benefit  of 
the  academy  of  Richmond  county;  which,  perhaps,  theappel- 
.lant's  counsel  may  think  at  variance  with  his  position,  that  no 
State  has  a  right  to  derive  revenue  by  tolls  on  the  trade  or  inter- 
course between  two  States.  The  same  law  prohibits  any  other 
ferry  or  bridge  between  Williams'  ferry,  opposite  Fort  Moore's 
UttlT,  and  Ray's  ferry,  opposite  Campbletown.  An  act  of  6th  of 
December,  1813,  gives  a  ferry  across  the  Savannah,  to  Ezekiel 
bobae ;  and  another  is  given  to  Zachariah  Bowman  and  Daniel 
Tucker.  An  act,  passed  9th  of  November,  1814,  on  theeipress 
ground  of  liAcilitating  intercourse  with  South  Carolina,  gives  to 
John  M'Kinne  and  Henry  Shults,  for  twenty  years,  an  exclusive 
right  to  a  toll  bridge  over  the  Savannah,  from  Augusta,  or  within 
four  miles  thereof;  and  prohibits  the.establbhing  of  any  other 
toll  bridge  over  the  Savannah,  from  Augusta,  or  within  four  miles 
above  or  below  the  city. 

2.  A  to  Mtagei.  In  the  laws  of  New^York^  an  act,  passed 
March  30, 1798,  (4th  vol.  Lorta^  Sf  Andrew^  ed  p.  399.)  grants 
to  Alexander  J.  Turner  and  Adonijah  Skinner,  an  exclusive  right 
<br  five  years^of  running  stages  between  Lansim^burgh  and  the 
town  of  Hampton,  in  the  county  of  Washington,  (i.  e.  to  Vermont, 
or  the  road  through  it  to  Canada.;  An  act,  passed  February  26, 
1809,  (ad  voL  ITetsler's  ed.  p.  322.)  gnnts  to  T.  Donally  and 
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to.    Judge  Tucker,  in  his  edition  of  BlackiUmet'' .   1824. 
ranks  among  the  powers  exclusively  granted  to  ^"^^^^ 
the  federal  goyernment,  the  power  to  regulate       ▼>. 

others,  ther  ezdusire  right,  for  seren  years,  of  the  same  kind, 
from  the  city  of  Albany  to  the  north  boundary  line  of  the  State  of 
NewJertey.  An  act,  passed  April  6,  I8O7,  (5th  vol.  fFebsier^^ 
Skinner^t  ed.  p.  186.)  grants  to  John  Metcalf  the  exclusive  right, 
for  seven  years,  of  running  stage  wagons  between  the  village  of 
Canandaigua  and  the  village  of  Buffalo,  (i.e.  the  road  by  lake 
Erie  to  Pennsylvania,  Ohio  and  Mich^an.) 

In  Georgia^  an  act  of  November  2J,  1802;  gives  to  Nathaniel 
Twining,  Sec.  for  ten  years,  thcmole  and  exclusive  rijb'htof  run*, 
ning  a  line  of  stagf  carriages  between  the  city  of  Savannah  and 
town  of  St.  Marys,  (on  the  bolrders  oif  Florida.)  Sec.  2,  gives  to 
him  an  exclusive  right  of  conveying  passengers  and  their  baggage, 
by  water^  between  Darien  and  St  Marys,,  (a  coasting  trade  be* 
tween  two  ports  of  entry,  if  carrying  passengers,  be  a  branch  of 
trade,)  till  a  post  road  is.  established.  An  act  of  December  7di>~ 
1812,  gives  to  William  Dunham  the  right  of  running  stage  cap* 
riages  as  above.  .  Add  to  these,  the  decision  of  Perrins  v.  Sikes, 
in  1802,  (  Doy'f  Gomiec^.  Rep.  in  Err.  p.  19.)  that  a  grant  by 
ihe  General  Assembly,  of  an  exclusive 'privilegi;  to  carry  passen- 
|[ers  by  the  stage,  on  the  post  road  leading  to  Boston,  as  far  as  the 
Massachusetts  line,  was  valid,  which  may  be  added  as  another 
legal  decision  on  the  constitutionality  of  those  laws.  Indeed,  as 
to  the  regulation  of  passengers  arriving  in  ships  from  foreign  parts, 
some  of  the  States  have  exercised,  at  least,  a  concurrent  power. 
Of  that  kind  is  the  act  of  the  State  of  NevhYork^  (2  N.  H.  L.  440.) 
and  Nao^ferMey-  has  passed  a  similar  law  on  10th  of  February, 
1819.  ( Jtislt'ce't  ed  N.  J.  Lam,  655.)  So  also  in  MatiochuattU, 
(2  Mois.  Laumf  6290  by  an  act  of  February,  1794,  masters  of 
vessds  commg  from  abroad,  are  required  to  report  passengers*  Sec 
And  in  Delaware,  (2  Laum  of  Del,  ed  1797,  by  S.  Sf  J.  Adam9^ 
c.  134.  p.  13S4.)  an^cttoprevent  infectious  diseases,  passed  24t)i 
of  January,  1797,  (sec.  5.)  enacts,  that  no  master,  &c.  of  any  ship 
bopnd  to  any  jwrt  df  that  State,  shall  bring  or  import  any  greatar 

n  Vol.  1.  Part  1.  App.  D^  p.  180. 
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1824*    commjBTce,  Sec.  the  commerce  between  theindi-. 

^''^Xm^  yiduab  of  the  same  State  being  reserved  to  the 

T.        State  govemmentSr     And  he  repeats  the- doo- 

^^  trine/  pn  the  very  untenable  ground,  that  the  re- 
gulation of  commefce  is  not  susceptible  of  a  con- 
current exercise:  a  doctrine  which  a  review  of 
State  laws  will  show  to  be  contrary  to  fact  and 
experience.  The  opposite  doctrine  is  strongly 
supported  by  Rent,  Gh.  J.  in  Livingston  v.  Van 
Ingeo/  as  the  pnly  safe  aAd  practicable  rule  of 
conduct,  and  tlie  true  constitutional  rule,  ansikig 
from  the  fedend  system.    And  it  is  the  only  safe 


'of  puiengers  aiM  urmnH  than  shall  be  wdl  provided 
and  eopplied  with  good  and  wboletonie  meat,  drink,  aiid.  other 
neecssariea,  particnlarly  vliiegar,  as  well  to  wa$h  and.  cleaaee  the 
vessel,  as  for  the  ose  of  the  persons  on  board,  daring  the  vojage; 
and  it  directs  the  sixe  of  each  birth,  Sbc;  and  that  if  anj  master 
shall  offend,  Ssc  he  shall  farfeit  600  dollars  fcr  every  soeh  oaence. 
Sec.  7>  enacts,  th^t every  master,  te.  sh&llpay  to  the  physidan 
who  boards  his  ship,  six  cents  for  every  person  he  shall  import  or 
land  in  that  State,  which  he  is  thereby  authoriied  to  recover  from 
sncfi  passengers  and^ervanu.  respectively }  and  the  physician  shall 
pay  over  the  moneys  so  ri'coi ved,  to  thi*  treasurer  of  the  trustees  of 
the  poor  hi  hb  county.  Here  is  another  instance  inconsistent  with 
the  positidn  of  the  appellant's  couniet,  (if  carrying  passengers  be 
trading,)  that  a  8tate  has  no  right  to  raise  a  tai  or  revenue  by  fo- 
reign trade.  By  another  act  of  that  State,  passed  Febmaty  B, 
180S,  the  master  or  owner  is  required  to  give  bond,  that  the  per* 
son  so  imported  and  landed,  shall  not  become  chargeable.  If  the 
regnlatiMi  of  passengers  belong  to  commerce,  and  that  exdnsivcltyi 
(as  it'mqpt,  if  the'  power  to  relate  commerce  be  evdnsive,)  by 
what  authority  can  a  State  Court  issue  a  netxmf  against  a  trader 
or  merchant  about  to  leave  the  State? 

«P,S09. 
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and  practicable  rale;  it  is  oue  which  the  extent  of  1824. 
our  territory  would  indicate,  even  if  the  govera-i* 
ment  were  despotic.  In  China,  the  Mandarins  of 
provinceiB  must  be  intrusted  with  some  9ubordi- 
Date  authbritj/to  make  commercial  regulations 
adapted  to  local  circumstances*  With  us,  the 
peculiar  nature  and  principles  of  our  free  aiod 
federatiTC  government,  make  the  eidstence  of  such 
jriubordinate  legislation  more  prudent  and  polttb* 
There  must  be,  even  in  respect  to  foreign  oom- 
merce,  local .  interests  and  details,  which  cannot 
well  be  presented  to  the  view  of  Congress,  and 
can  be,  at  least,  better  provided  for  bj  the  State 
Legislatuifes,  etaianafing  from  the  very  people  to 
whom  they  relate.  This  must  have  been  percei- 
ved by  the  framers  of  the  coiostitution,  and  they 
must  have  felt  the  difficulty  of  designating  the 
limits  of  what  ought  to  be  permitted  to  State 
authority*  They  did  not,  therefore,  attempt  the 
limitation,  except  in  some  plain  cases,  which  they 
marked  by  restrictions  and  prohibitions ;  but  they 
guarded  against  any  practical  abuse  of  the  permis- 
sion, .by  securing  to  Congress  the  paramount  and 
controlling,  power  over  the  whcrfe  matter.  This 
view  of  the  siibject  is  exceedingly  strengthened, 
when  we  contemplate  the  probable  future  increase 
and  extent  of  this  confederacy.  -  The  thirteen 
original  States  were  a  band  of  brothers,  who  suf- 
fered, fought,  bled,  and  triumphed  ibgetfier ;  tb^ 
might,  perhaps,  have  safely  confided  each  his  ^se- 
parate Interest  to  the  general  will ;  but  if  ever  the 
day  should  come,  when  representatives  from  be-, 
voml  the  Rocky  Mpuntaias  shall  sit  in  this  capi^* 
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1824.  tol;  if  eyer  a  numerous  and  inland  delegation 
shall  wield  tiie  exclusive  power  of  making  regula- 
tions for  our  foreign  commerce,  without  communi- 
ty of  interest  or  knowledge  of  our  local  circum- 
stancei^,  the  Union  will  not  stand  ;  it  cannot  stand ; 
it  cannot  be  the  ordinance  of  God  or  nature,  that 
it  should  stand.  It  has  been  said  by  very  high 
authority,  that  the  power  of  Congress  to  regulate 
commerce,  **  sweeps  away  the  whole  subject  mat- 
ter/' If  so,  it  makes  a  wreck  of  State  legislation, 
leaving  only  a  few  standing  ruins,  that  mark  the 
extent  of  the  desolation.  Thfe  position,  however, 
is  not  correct.  A  power  of  regulating  commerce 
is  impliedly  acknowledged  to  be  in  the  States,  by 
the  10th  sectioif  of  the  Is^  article;  for  that  section 
makes  specific  limitations  on  its  e.xercise  by  them, 
which  would  be  unnecessary,  if  the  power  were 
not  possessed  by  them ;  and  tacitly  admits  (what  is 
true  $18  to  all  the  State  powers)  that  it  is  possessed 
in  all  other  matters  not  expressly  restrained.  Gon- 
greds  can  lay  no  tax  or  duty  on  any  articles  ex- 
ported from  any  State.  If  the  word  exports  were 
not  in  the  IDth  section,  what  would  be  the  conse- 
quence? that  the  States,  and  they  only,  could  lay 
duties  on  exports ;  and  as  it  is,  what  is  the  con- 
struction ?  that,  although  Congress  can,  under  no 
circumstances,  impose  a  duty  on  exports,  any 
State  can,  with  the  consent  of  Congress,  to  any 
amount ;  and  without  asking  the  consent  of  Con- 
gress, to  an  amount  and  extent  necessary  for  exe- 
cuting its  inspection  laws ;  possessing,  in  that  re- 
spect, a  power  of  regulating  external  commerce, 
which  is  directly  withheld  from  Congress.    Aiid 
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from  whence  is  derived  the  power  to  make  inspec-   '  1 824* 
tion  laws,  but  from  the  existing  and  more  exten- 
sive right  of  making  laws  to  regulate  commerce  ? 
It  seems,  also,  that  the  9th  section  of  the  same 
article,  paragraph  1,  in  like  manner,  admits  the 
power  to  be  in  the  States.     The  importation  of 
slaves  is,  and  has  always  been,  considered  as  a 
branch  of  commerce ;  and  it  is  in  that  point  of 
view  only,  that  Congress  has  authority  to  legislate 
on  the  subject  When,  then,  that  paragraph  speaks 
of  any  of  the  States  thinking  proper  to  allow  that 
importation,  it  surely  admits  in  them  a  right  to 
permit  or  prohibit ;  and  thus  to  legislate  on  what 
IS  undoubtecpy  a  branch  of  commerce  with  foreign 
hations,  or  among  the  several  States. 

Indeed,  it  seetns  susceptible  of  demonstration, 
that  Congress  did  not  intend  to  ask,  nor  the  States 
to  give  to  that  body,  the  exclusive  power  of  regu- 
lating foreign  commerce,  or  that  between  the 
States.  In  Colvin's  edition  of  the  Laws  of  the 
Umtel|l  States,*  we  find  the  proceedings,  which 
led  to  the  formation  of  the  General  Conven- 
tion* The  appellant's  counsel  has  selected,  as 
one  of  these,  the  representation  irom  New- Jersey, 
to  be  found  in  pages  22, 23.  art.  2d.  But  that  can 
scarcely  be  said -to  have  led  to  the  convention.  It 
was  made  in  1778,  during  the  revolutionary  war, 
and  to  meet  objectionable  parts  of  the  old  articles 
ofoonfederatipn.  At  any  rate,  it  appears  from 
page  25,  that  the  proposed  alterations  were  reject- 
ed in  Congress.     In  1781,^  Mr.  Witherspoon 

aifivoL 
ft  Ib.p.  28. 
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1824.  proposed  in  Congress  a  modified  change  of  the 
power  of  regulating  commerce,  which  was  ttlso  g 
negatived.  None  of  tlie  other  States  made  any 
proposition  similar  to  that  from  New-Jersey,  in 
1778.  The  following,  more  nearly  approaching 
the  time  of  the  convention,  better  shows  the  ex- 
tent of  what  Congress  asked,  and  the  States 
appeared  willing  to  concede.'  <'In  Congress, 
Wednesday,  July  13th,  1785.  The  committee, 
consisting  of  Mr.  Monroe,  Mr.  Spaight,  Mr. 
Houston,  Mr.  Johnson,  and  Mr.  King,,  to  whom 
was  referred  the  inotion  of  Mr.  Monroe,  submit 
the  following  report :  'That  the  1st  paragraph 
of  the  9th  of  the  articles  of  confederation,  be  alter- 
ed, so  as  to  read  thus,  viz.  The  United  States  ill 
Congress  assembled,  shall  have  the  sole  and  ex- 
clusive right  and  power  of  determining  on  peace  or 
war/ except  in  cases  mentioned  in  the  6th  article  ; 
of  sending  and  receiving  ambassadors;  entering 
into  treaties  and  alliances ;  of  regulating  the  trade 
of  the  States,  as  well  with  foreign  nations  as  with 
each  other ;  and  of  laying  such  imposts  and  du- 
ties upon  imports  and  exports,  as  may  be  necessary 
for  the  purpose.  Provided,  that  the  citizen^  of 
the  States  shall,  in  no  instance,  be  subjected  to 
pay  Jiigher  imposts  or  duties  than  those  imposed 
on  the  subjects  of  foreign  powers.  ProtiUed  also, 
that  the  leginlatire  pau>er  of  the  several  Stateif 
ehattnot  he  restrained  from  prohibiting  the  tm- 
partatian  or  exportation  of  any  epeciee  of  goode 
or  commodities  whaUoever^^^    This  is  what  the 

o  iJLKS.  p.  49,50. 
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dmgreaB  itself  asked  for  and  required.     The     1824. 
State  of  Virginia  was  among  the  first  to  meet  its  ^^qJ^J^^ 
views ;  and  Mr.  Madison,  in  the  Legislature  of       v. 
that  State,  proposed  a  resolution,  which  will  be     ^<^^ 
found  in  the  same  book,'  as  follows  : 

**  Virginia,  to  wit:  In  the  House  of  Belegates^ 
Wednesday,  November  30th,  1785." 

[Mr.  Madison^s  resolution  for  empowering  Con* 
greas  to  regulate  trade.] 

*'  Mr.  Alexander  White  reported,  according  to 
order,  a  resolution  agreed  to  by  the  committee  of 
the  whole  house,  ou  Monday  last,  respecting  com- 
merce,'^  &c. 

^  Whereas  the  relative  situation  of  the  United 
States  has  been  found,'  on  tria!,  to  require  uni- 
fcmnity  in  their  commercial  regulations,  as  the 
only  efiectual  policy  for  obtaining,  in  the  ports  of 
foreign  nations,  a  stipulation  of  privileges  recipro-> 
eal  to  those  enjoyed  by  the  subjects  of  such  na- 
tions in.  the  ports  of  the  United  States ;  for  pre- 
venting animosities,  which  .cannot  fail  to  arise 
among  the  several  States,  from  the  interference  of 
partial  and  sepiurate  regulations;   and -whereas 
such  uniformity  can  be  best  concerted  and  carried 
into  effect  by  the  federal  councils,  which,  having 
been  instituted,  for  the  purpose  of  managing  the. 
interests  of  the  States,  in  cases  which  .cannot  so 
well  be  provided  for  by  measures  individually  pur- 
sued, ought  to  be  invested  with  authority  in  this 
case,  as  being  within  tlie  reason  and  poliqr<*f 
iheir  institution: 

a -9. 53. 
Vol..  IX. 
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1824.  '^  Resolved,  That  it  is  the  opinion  of  this  oom-' 
mittee,  that  the  delegates  representing  this  Gobi- 
monweahh  in  Congress^  be  instructed  to  propose 
in  Congress  a  recommendation  to  the  States  in. 
the  Union,  to  authorize  that  assembly  to  regulate 
their  trade  on  the  following  principles,  and  under 
the  following  qualifications:  1st.  Giving  power  to 
Congress  to  prohibit  foreign  vessels  from  entering 
any  port,  or  to  impose  duties  on  them  and  their 
cargoes ;  such  duties  to  be  uniform,  and  carried 
into  the  treasury  of  the  State.  2d.  That  no  State 
be  at  liberty  to  impose  duties  on  any  goods,  wares, 
or  merchandise  imported,  by  land  orby  water, 
from  any  other  State;  hut  may  altogether  prohi- 
bit the  importation  from  any  States  of  any  par-- 
ticular  species  or  description  of  goodsj  wares 
or  merchandise,  of  which  the  importation  is,  at 
the  same  time,  prohibited  from  aU  other  places 
whatsoever.^  In  each  of  those  proceedings,  it  was 
clearly  contemplated,  that  the  individual  States 
should  at  least  retain  the  power  of  absolutely pnh 
hsbiting  the  importation  of  any  article  they  thought 
fit,  within  their  own  respective  limits.  How  fkr 
was  this  intention  subsequently  departed  from  ? 
Where  is  the  power  of  prohibiting  the  exportation 
or  importation  of  any  article  taken  from  the  States 
by  the  constitution?  They  are  indeed  qualifiedly 
restrained  from  laying  imposts  or  duties  on  exports 
or  imports,  but  not  from  entirely  prohibiting  their 
exportation  or  importation ;  and  they  are  also  re* 
strained  firom  laying  any  duty  onr  tonnage ;  and  it 
is,  perhaps,  the  fair  construction  of  the  instru- 
ment, that  even  their  prohibitory  legisfattion,  is 
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under  the  control  of  Congress^  as  having  the  pa-  1824. 
ramount  authority  to  regulate  commerce ;  but  valid 
until  Congress  shall  have  made  regulations  incon- 
sistent with  their  laws.  A  review  of  some  of  the 
laws  of  different  States,  will  show  that  they  have 
always  exercised  the  power  of  making  very  mate- 
rial regulations  respecting  commerce.  This  re- 
vi<3w  must  be  abridged ;  but  it  is  of  extreme  im- 
portance, and  if  it  were  possible  to  spread  out  in 
detail  the  immense  mass  of  State  laws,  regulating 
and  aflecting  foreign  commerce,  and  that  amc^ng 
the  States,  it  would  be  conclusively  seen,  that  they 
have  always  considered  thepiselves  as  possessing, 
and  have,  accordingly,  exercised  a  concurrent 
power  over  both  those  branches  of  trade ;  and 
that  the  power  of  Congress  cannot  be  decided  to 
be  exclusive,  without  declaring  to  be  unconstitu- 
tional, an  appalling  body  of  State  legislation. 

To  begin  with  the  laws  respecting  slaves.  The 
appellant's  counsel  has  questioned  their  constitu- 
tionali^,  and  called  them  of  doubtful  authority. 
That  expression  showed  he  felt  their  application 
and  important  bearing,  if  their  constitationslity 
be  admitted;  and  it  has  never  before  been  called 
in  question.  The  constitution  most  clearly  admits 
the  right  of  theBtates  to  legislate  on  thisi subject, 
not  merely  till  1808,  but  always,  unless  Congress 
should  prohibit  the  trade  $  and  yet,  as  has  been 
already  suggested,  slaves  are  treated  in  that  very 
paragraph  itself,  as  ah  article  of  commerce  oi 
trade.  Congress,  renouncing  for  a  time  the  para- 
mount right  to  prohibit  their  importation,  claims 
the  right  to  lay  a  tax  or  duty  on  it.    So  also,  they 
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1824:  are  tfeated  as  an  article  of  commeroe  in  the  lam$ 
of  Congrefla;  for  it  ia  only  under  the  power  to 
regulate  foreign  commeroe,  that,  before  1B08^ 
they  9ould  forbid  and  make  penal,  the  trade  by 
oiir  citizens  to  foreign  nations,  and  since*  1808^ 
prohibit  it  entirely.  In  this  point  of  view  it  was 
also  considered,  and  the  ri^t  of  the  States  to 
prohibit  it  asserted,  in  the  debate*  of  the  Virginia 
convention.  On-  this  article  Mr.  George  Masoa 
observed,  **  should  the  government  be  amended, 
irtill  this  detestable  kind  of  cammeree  cannot  be 
discontinued  till  after  the  expiration  of  twenty 
years.^  To  which  Bfr.  Madison,  in  reply,  says^* 
**  We  are  not  in  a  worse  sttuaticm  than  beforel 
That  trqfie  iiprolMited  hy  am  Unwe,  amd  «m 
num  eatOinue  Ihe  prokMHan.  The  ZTimm,  in 
general,  is  not  in  a  worse  situation.  Under  the 
lurtides.  of  the  contederation,  it  mij^  be  con- 
tinued ibr  ever.**  And  again,'  **aM  to  the  restriction 
in  the  clause  under  consideration,  it  was  a  restraint 
on  the  exercisiB  of  a.  power  expressly  delegated  to 
Congress,  namely,  that  of  ngulatifig  commero$ 
with  foreign  nations.^^  Mr.  George  Nicholas 
also,  alluding  to  both  objections,  says,'  '<  Vifgi- 
nia-  might  continue  the  prohibition  of  such  isipor* 
tation  during  the  intermediate  period.''  And  to 
obviate  the  objection,  that  the  restriction  of  Caa^ 
grass  was  a  proof  that  they  would  have  power  mat 
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g%ten  to  them,  be  remaned,  **  that  they  would     1824. 
only  have  had  a  general  saperintendency  of  trader  ^^^^^ 
if  the  reatric^on  had  not  been  inserted.     Bat  the        r« 
Mutbem  States  insisted  on  this  exception  to  that       ^ 
general  superintendency  for  twenty  years.     It 
could  not,  therefore,  have  been  a  power  by  impli- 
cation, as  the  re«itrietion  was  an  exception  to  a 
delegated  power/'    And,  finally,  Governor  Ran- 
dolph says,*  <<  the  power  reepeeting  the  importa- 
tion of  negroe$f  is  an  exception  from  the  power 
given  to  Congreis  to  Regulate  commerced    The 
same  doctrine  is  also  maintained  in  the  Federalist^ 
Let  us  then  see  the  laws  that  Kave  been  made  by 
sopie  of  the  different  States  respecting  this  branch 
of  trade.' 


U  p.  930. 

c  Net^Tarkf  tewcU^as  SBpiBy  odier  Stales,  prohibited  theiin- 
portatioo  and  exportatioD  of  slaves  before  (lie  adoption  of  the 
coMtitutioo.  Tfaeiint  law  was  passed  in  February,  1788$.  (2 
Qfte»le(ff,  85.)  itpn^ibiutlieadlinf  of  an  ta^porfeil  slave,  and 
the  bajritig  of  a  slave  with  intent  to  export,  bim:  and  sobseqoent 
laws  have  coofimed  and  increased  the  prohibition  of  exportii^ 
and  inporting  slaves.  It  inay  be  proper  here  to  observe,  as  appii- 
€ibietothis,  aswdlastojnanjrother  laws  of  the  States  respect* 
mg  cooneres^  that  if^  after  UriB'adoptioo  of  the  constitBtion,  the 
iodi^doal  States  bad  nota  right  4o  make  them,  they^  sad  aft  other 
pmrionslyaadesinilarlawp,  woaU,  by  force  of  that  dlsqaattfi* 


In  171%  the  Sttte  of .  Fc^MMi  pMsed  a  kw  prohibithif  the  faiH 
poftatioa  or  sdliag  of  imported  slaves.  (lPfaisaiilftAM«'#o£ 
p.186.  sec..l5.)  InJPeimwire,  (Laaimof  DO.  ed.o/ ITSfT^h^ 
S*  t  •'•  Adaem,  p.  94S.)  an  act.  passed  Febfoaiy  9, 1789,  < 
thai  if  any  o  vner,  masttr,  Ase.  rimll  fit  out,  cqoip,  man,  or  i 
wise  prepaitgny  ship  or  vessel,  witbhi  any  port  or  place  fai  that 
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1 824.  Indeed,  Congress  itself  has  recognised  and  act- 
ed on  the  power  of  the  States  to  prohibit  this 
trade.     The  constitution  restrained  Congress  (as 

State,  or  shall  cause  aoy  vessel  to  sail  from  any  port  or  place  in  that 
State,  for  the  purpose  of  carrying  on  a  trade  or  tragic  in  slavesi 
to,  or  from,  or  lietween  Europe,  Asia,  Africa,  or  America,  or 
any  places  orcouotries  whatsoever,  or  of  transporting  slaves  to 
or  from  one  port  or  place  to  another,  in  any  part  of  the  world, 
such  ship,  &c  her  tackle,  See.  shall  be  forfeited  to  the  State,  and 
shall  be  liable  to  be  seized  and  prosecuted  6y  any  nJEoer  of  the 
cueUmUf  by  information,  Sec.  And,  moreover,  every  person  so 
fittiag  out,  &c.  shall  severally  forfeit  and  pay  the  sum  of  500 
poun<}s,  one  half  to  the  use  of  the  State,  the  other  half  to  the 
informer.  It  further  enacts,  that  if  any  person  shall  export,  or 
sell,  with  intention  to  export  or  cany  out  for  sale,  any  negro  or 
mulatto  slave,  from  that  State  tp  Maryland,  Viiginia,  either  of 
the  Carolinas,  Georgia,  or  the  West  Indies,  without  licea*  e  or 
X)ennit  of  five  Justices,  &c.  be  shall  pay,  for  every  slave  so 
exported,  100  pounds,  and  for  every  attempt  so  to  do,  20  pounds, 
one  half  to  the  use  of  the  State,  and  one  half  to  the  informer. 
Here  is  a  State  law  minutely  controlling  a  branch  of  foreign  trade, 
and  of  that  between  the  States,  and  operatmg  eitfAcidy  by  the. 
officers  of  the  customs.  It  was  passed,  indeed^  a  few  weeks 
before  the  present  coostitution  went  into  operation,  but  long  after 
it  had  been  accepted  by  Delaware;  at  all  events,  it  b  referred  to, 
and  confirmed,  by  an  act,  passed  Jane  24, 1793,  (c.  22.  p.  1094.) 
requiring  bail  as  to  those  offences. 

In  Pemujfhamaf  (Biortm^e  ed.  vol.  2.  p.  443.)  an  act  was 
passed,  March,  1788,  also  prohibiting  the  trader  but,  before  ex- 
amining it,  let  it  be  remembered,  that  the  first  law  Congress 
passed  on  that  subject,  was  in  1794,  and  that  Pennsylvania  had 
accepted  the  constitution  Id  December,  1787,  which,  at  the  time 
of  passing  this  act,  she  had  recently  studied  and  discussed.  Her 
legislation,  then,  was  not  founded  on,  and  did  not  rely  on,  any  law 
of  Congress  tn  fori  wuUmiL  She  not  only  prohibited  the  expor- 
tation and  importation  of  slaves,  but,  by  see.  5.  of  tint  act,  pro- 
hibitslAe  hmUifig,jiUimg  tmi^ic.  of  any  vomI ^br  eJbe  sione 
trtuky'CrtomnlfrmthepoHJ^iiaitrmkf  mmkrthefUiaU^ 
offorfeitMre  of  the  vemel,  ^e.  md  1000  fwmde  hji  jmtam. 
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has  been  already  seen)  from  prohibiting  the  im- 
portation of  negroes,  &c.,  before  1808.  But  in 
1803,  it  passed  ^'  an  act  to  prevent  the  importation 

At  that  time,  Congrats  absolutely  permitted  the  slave  trade;  butj 
would  not  that  law  have  been  valid  to  prohibit  it  from  that  port?  . 

NeuhJertcy  passed  a  law  to  the  same  purport,  in  March|  1798, 
{Fatter9on^$  ed.  p.  307.  Juctice^s  ed.  p.  371,  372,  3^3.)  when 
Coiigress  had  only  prohibited,  and  could  only  prohibit,  the  trade 
as  9L  foreign  trade*  Sec.  12,  13.  prohibit  the  importation  of 
slaves  for  sale.  Sec  17,  18,  19*  prohibit  ike  slave  trade^  and  the 
fitting  out  of  vessek,  for  the  purpose  of  transporting  slaves  from 
one  place  to  another,  clearly  including  from  one  State  to  another, 
which  Congress  then  could  not  do. 

Conneeiicui,  in  October,  1788,  after  she  and  nine  States  bad 
radfied  the  constitution,  [Hudson  ^  Goodwin^s  ed.  p.  626.)  forbade 
any  citizen  or  inhabitant  of  that  State,  either  as  mast^,  factor, 
supercargo,  owner,  or  hirer  of  any  vessel,  directly  or  indirectly, 
to  transport  or  buy,  or  sell,  or.xeceive  on  board  his  vessel,  with 
intent  to  cause  to  be  transported  or  imported,  any  of  the  inhabit 
taxts of  Africa,  as  slaves,  with  qui  tam  penalties;  and  made  aU 
insurances  on  them  void.  And,  in  1792,  (p.  628.)  let  it  be  still 
remembered,  when*  Congress  had  no  such  power,  she  enacted, 
that  no  citizen  or  inhabitant  of  that  State  should  transport  out 
of  the  State,  for  the  purpose  of  selling  into  any  other  State, 
country  or  kingdom,  or  buy  or  sell,  witli  intent  to  transport  out  of 
that  State,  or  should  sell,  if  transported,  Ssc.  In  Massachusetts, 
(1  Laws  of  Mass.  407, 408.)  an  act,  passed  March  26,  1788,  re- 
citing the  evils  of  the  African  frade,  enacts,  that  no  citizen  of 
that  Commonwealth,  or  other  person  residing  within  the  same, 
shall,  for  himself  or  any  other  person,  as  master,*  factor,  super- 
cargo, owner  or  hirer,  m  whole  or  in'part,  of  any  vessel,  directly 
or  indirectly,  import-  or  transport,  or  buy^  or  sell,  or  receive  on 
board  bis  or  their  vesseb,  with  intent  to  cause  to  be  imported  ;Or 
transported,  'any  of  the  inhabitants  of  any  state  or  kingdom,  in 
dwt  part  of  the  world  called  Africa,  as  slaves,  &c.  under  a  penalty 
for  every  vessel  fitted  out  wi|h  such  intent,  and  actually  employed, 
&C.  Doubtless,  the  laws  of  other  States  might  be  produced  to  the. 
\  purpose^  if  4ie  means  of  eiamination, had  been  convenient; 
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1824»  of  certain  persons  into,  certain.  States^  where,  by" 
the  laws  thereof,  their  importation  is  prohibited/ 
Proceeding  upon  the  right  of  the  several  States  to 
prohibit/ and  acting  under  its  general  po^er  tore- 
gulate  commerce,  it  imposes  iidditionad  penalties 
on  the  importing  or  landing  of  any  negro,  mulatto, 
or  person  of  colour,  &c.,  in  any  State  which,  by 
law,  has  prohibited,  or  shall  prohibit,  their  admis- 
sion or  importation/  And  it  makes  it  the  duty  of 
the  officers  of  the  customs,  to  notice  and  be  go- 
verned by  the  provisions  of  the  laws  of  the  several 
States  prohibiting  their  importation  or  admission; 
and  enjoins  it  on  them  vigilantly  to  carry  into  ef- 
fect the  said  laws  of  such  States,  any  law  of  the 
United  States  to  the  contrary  notwithstanding* 
How  could  Congress  do  this,  if  the  power  of  ^o*- 
hibiting  the  trade  were  not  unquestionably  pos- 
sessed by  the  States,  in  their  sovereign  capacity  ? 
The  quarantine  laws  further  illustrate  our  posi- 
tion. The  appellant's  counsel  says,-  these  are  to 
be  considered  merely  as  laws  of  police ;  they  are 
laws  ot  police,  but  they  are  also  laws  of  com- 
merce; for  such  is  the  nature  of  that -commerce, 
which  we  are  told  n>ust  be  regulated  exclusively 
by  Congress,  that  it  enters  into,  and  mixes  itself 
v^th,  almost  all  the  concerns  oflife.  But  surely 
that  furnishes  an  argument,  showing  the  necemty  . 

thote  already  cited,  however,  aire  sufficient  to  slio#,  that  die  indir 
vidual  States  regulated  thetliave  trade, a«  a  fi^,bQth  with  foieisD. 
natiooi,  pod  between  the  States^  by  virtue  of  their  own  aovtDtigiiL 
authority,  after  the  adoptiim  oKtbe  constitution;  but  before:Con- 
gress  did,  and  before  they  could  do  if:     .  ^  .    ' 

a  3  K5.L.p;5«9. 
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that  the  States  should  have  a  eonemrent  power  1824. 
over  it  Judge  Tucker  considers  them  as  laira  of 
commerce,  when  he  says/  *^  aiiother  consequence 
of  the  right  of  regulating  foreign  commerce,  seems 
to  be,  the  power  of  compelling  vessels  infected 
with  any  contagious  diseasei  or  arriving  from  pla- 
ces usually  infected  with  them,  to  perform  their 
quarantine.  The  laws  of  the  respective  States 
upon  this  subject,  were,  by  some  persons,  suppo- 
sed^ to  have  been  virtually  repealed  by  the  consti- 
tution of  the  United  States:"  (and  why  must  not 
that  be  the  case,  if  the  power  of  Congress  regula- 
ting commerce  be  exclusive?)  ''but  Congress  have 
manifested  a  different  interpretation  of  that  instru- 
ment, and  have  passed severalacts for gi\ing  aid  and 
effect  to  the  execution  of  the  laws  of  the  several 
States  respecting  quarantine.''  It  will  be  recol- 
lected, that  the  first  recognition  by  Congress  of 
the  quarantine  laws,  was  in  1796;  and  that  only 
directs  Me  officers  of  the  government  \x>  obey  them ; 
but  does  not  pretend,  or  attempt,  to  legalize  them. 
And,  indeed,  it  could  not  do  so,  if  the  States  had 
no  concurrent  power,  and  the  regulation  of  com- 
merce was  excUuivdy  delegated  to  Congress; 
for  the  power  which  is  exclusively  delegated  to 
Congress,  can  only  be  exercised  by  Congress  it- 
self, and  cannot  be  pub-delegated  by  it.  It  is, 
therefore,  .no  reply  to  the  force  of  the  argument 
drawnrfrom  those  laws^  to  say,  that  they  have  b^ 
ratified.|by  CongresiEl.  Another  answer  to  that  ob- 
servation is,  that  the  supposed  ratification  by  Con* 

a  Tudk.  Bfadt  put  atL  Appcju  D^  p.  St^t. 
Vol.  IX.  15 
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1824.     gress  did  not  take  place  until  1796 ;  and  that  ma- 
ny of  tliose  laws  were  in  active  operation  several 
years  before.    For  instance,  as  few  oat  of  many : 
New  Hampshire  passed  her  quarantine  laws  fint, 
February  3d,  1789/  and  again  on  the  25th  of  Sep- 
tember, 1792.^    Connect»ct£< passed  herein  May« 
1795/    The  laws  of  Marylwnd^  show  the  tempo* 
rary  continuation  of  those  laws  in  that  State,  from 
1784  to  1785,   from  1785  to  1792,  from  1792  to 
1799;  and  so  down  to  1810  ;  and  the  2d  vol/  con- 
tains a  law  passed  in  November,  1793,  giving  to 
the  Governor  the  strongest  poweraon  the  subject 
The  State  of  Virginia  passed,  26th  of  December, 
1792,^ ''  an  act  reducing  into  one  the  several  acts 
to  oblige  vessels  coming  from  foreign  parts,  to 
perform  quarantine  ;*'  which  act  was  amended  on 
the  5th  of  December,  1793;'  and  further  amended 
on  the  19th  of  December,  1 795/    Georgia  passed 
her  quarantine  law  December  17th,  1793.^    Un- 
doubtedly those  laws  derive  their  efficacy  from  the 
sovereign  authority  of  the  States ;  and  they  ex- 
pressly restrain,-  and  indeed  prohibit,  the  entry  of 
vessels  into  part  of  the  watere  and  ports  of  the 
States.    They  are  all  so  similar,  that  one  or  two 


a  Mekhert  td.  p.  302. 
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may  suffice  as  examples.  The  quarantine  taw  of  1824. 
G^rgia,  b.  1.  prohibits  the  landing  of  persons  or  ^"q^^^odT' 
goods  coming  in  any  vessel  from  an  infected  place,  v. 
without  permission  from  the  proper  authority ;  and  '  ^^ 
enacts,  that  the  said  vessels  or  boats,  and  the  per- 
sons and  goods  coming  and  imported  in^  or  going 
on  board  during  the  time  of  quarantine ;  and  all 
ships,  vessels,  boats,  and  persons,  receiving  any 
person  or  goods  under  quarantine,  shall  be  sub- 
ject to  such  orders,  rules  and  directions,  touching 
quarantine,  as  shall  be  made  by  the  authority  di>- 
recting  the  same.  The  law  of  Delaware,  passed 
the  24th  of  January,  1797,'  s.  1.  provides,  that ''no 
master  of  a  ship  bound  to  any  part  of  that  State, 
having  on.  board  any  greater  number  of  passengers 
than  forty,  or  any  person  with  an  infectious  dis- 
ease, or  coming  from  a  sickly  port,  shall  bring  his 
ship,  or  suffer  it  to  be  brought,  nearer  than  one 
mile  to  any  port  or  place  of  landing ;  nor  land  such 
persons,  or  their  goods,  till  he  shall  have  obtain- 
ed a  permit."  The  law  of  MBueaehueetU,  passed 
June  22d,  1 797,  a.  6/  enacts,  that ''  vessels  passing 
the  castle,  in  Boston  harbour,  may  be  questioned 
and  detained ;  s.  12.  that  vessels  at  any  other  port 
than  Bostoli,  may  be  prevented  from  coming  up, 
and  brought  to  anchor  where  the  select  men 
shalldirect ;  s*  4.  empowers  the  select  men  of  any 
town,  bordering  on  either  of  the  neighbouring 
States,  to  appoint  persons  to  attend  at  ferries  apd 
other  {HToper  places,  by  or  over  which  passengers 

a  2  JMLLmM,  ed.  1797,  ctp.  184.  p.  ISM. 
h  2Maif.LMf,p.7S8. 
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1 824.  may  pass  firom  such  infected  places,  which  penons 
have  power  to  examine,  stop  and  restrain  sudi  pas* 
sengers  from  travelling,  until  licensed  hy  a  J(uMi<^ 
of  the  peace,  or  the  select  men ;  and  a  fine  of  100 
pounds  is  enacted  on  the  passenger  presuming  to 
travel  onward ;  s.  5.  gives  power  to  seize  and  de- 
tain suspected  goods  coming  from  any  other  State," 
&ct  By  an  act  of  June  20th,  1799,  ^.  10/  ^'  any 
master,  &c.  who  shall  enter  the  harbour  of  Boston 
after  notice  of  a  quarantine,  for  all  vessels  coming 
from  the  same  place,  &c.,  or  who  shall  land,  or 
sufier  to  be  landed,  any  passenger  or  goods,  with- 
out permission  of  the  board  of  health,  is  subject  to 
fine  and  imprisonment"  These  are  all  obviously 
direct  regulations  of  trade,  and  so  is  the  whole  of 
every  quarantine  system. 

The  regulation  of  pilots  in  sea  ports,  flows  from 
the  power  of  regulating  external  commerce.  This 
power,  like  that  of  making  quarantine  regulations, 
has  hitherto  been  exclusively  exercised  by  the  se- 
veral Statea  ;iC!ongre8s  having  only  made  one  li&w 
on  the  subject,  and  that  seems  explicitly  to  recog- 
nise the  concurrent  power  of  the  States,  and  to 
place  over  it  the  true  constitutional  control.  By 
the  4th  sec.  of  the  act  of  August  7th,  1789,  c.  9.^  it 
is  enacted,  that  ^'all  pilots  in  the  bays,  inlets,  ri- 
vers, harbours  and  portb  of  the  United  States,  shall 
continue  to  be  regulated  in  confi^rmity  with  the 
existing  laws  of  the  States,  respectively,  wherein 
such  pilots  may  be ;  or  with  such  laws  as  the  States 

a  f.  %n. 
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may  fMpeetiveljr  hereafter  enact  for  the  purpoeei  1824. 
until  forther  legislative  provision  shall  be  made 
by  Congress.**  Now,  it  is  a  principle  whidi  can- 
not be  too  often  brought  into  view  or  enforced; 
that  Congress  cannot  delegate  to  State  Legis- 
latmres,  the  exercise  of  powers  which  are-  given  to 
it  ezdosively ;  and  the  very  act  of  referring  to 
those  laws,  is  a  recognition  that  the  power  to  le- 
gislate on  the  subject  is  copcurrent. 

In  like  manner,  the  laws  regulating  light  houstes, 
buoys,  Slc.  are  all  exercises  of  the  implied  powers 
derived  from  that  of  regulatmg  commerce*  They 
have  hitherto  j>een  generally  left  to  Congress;  but 
it  does  not  follow  from  thence,  that  they  are  exclu- 
sive. Can  it  be  doubted,  that  any  State  has  a 
ri|^  to  establish  a  light  house  op  buoys  at  its  own 
expense,  in  one  of  its  harbours  ?  That  a  State 
has  such  a  power  cannot  be  questioned,  if  it  be 
shown  that  mdividuals  have.  Some  time  in  1 798, 
a  number  of  the  inhabitants  of  New-Bedfofd,  Mas- 
sachusetts^ ifcosed  a  fund  by  subscription,  for  build- 
ing and  maintaining  a.  light  house  at  Clark's 
Point;  at  the  entrance  of  the  harbour  of  New-Bed - 
ferd.  Tliey  maintained  it,  and  kept  it  regularly 
lighted  for  about  a  year ;  and  die  act  of  Congress 
admitB  their  right  to  do  so«  On  the  S9th  of  April, 
1800,  Congress  enacted,  that  the  light  house 
lately  erected  at  Clark's  P  nt,  Sm^^  shall  andmay 
be  supported  at  the  expen  of  the  United  Statite, 
Ac  Pnmidedf  that  the  proper^  and  jurisdiction 
of  the  said  light  houw,  and  suflBlcient  territory  for 

a  a  R  9.  £.  p.^58.'e.  109.  f.  $. 
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1824.     the  accoraraodation  thereof,  shall  be  fiilly  ceded 
and  legally  vested  in  the  United  States. 

The  law8  of  Congress  on  this  subject,  recognise 
the  right  of  the  States  to  maintain  light  houses,  if 
they  please.  The  first  act,  passed  August  Tth^ 
1789,*  directs,  that  their  expenses,  after  the  15th  of 
August,  1789,  shall  be  defrayed  out  of  the  treasu- 
ry of  the  United  States :  Promded^  nevertheless, 
that  none  of  the  said  expenses  shall  continue  to 
be  so  defrayed  by  the  United  States,  after  the  ex- 
piration of  one  year,  unless  such  light  houses  shall, 
in  the  mean  time,  be  ceded,  &c.  Few  States  did 
make  the  requisite  cession ;  and  by  the  act  of  July, 
1790,^  the  time  was  extended  to  the  1st  of  July, 
1791,  and  so,  from  time  to  time,  for  five  or  six 
years,  till  all  the  State  i  came  in ;  during  which 
the  light  houses  in  sever  J  of  the  States  were  kept 
up  by  their  authority,  without  the  control  of  Con- 
gress. 

The  inspection  laws  are  very  important  regula- 
tions of  trade.  Tucker  says,  <<  there  seems  to 
be  one  class  of  laws,  which  respects  foreign  com* 
merce,  over  which  the  States  still  retain  an  abso- 
lute authority;  those  I  mean  which  relate  to  the 
inspection  of  their  own  produce,  for  the  execution 
of  which,  they  may  even  lay  an  impost  or  duty,  as  far 
as  may  be  absolutely  necessary  for  that  purpose* 
Of  thid  necessity,  it  seems  presiunable,  they  an 
to  be  regarded  as  the  sole  judges.**    The  extent 
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and  importance  of  this  system  of  regulations     1824. 
does  .not  strike  the  mind  at  the  first  view ;  nor  do 
the  powerful  inferences  it  affords^  to  show  the  con- 
current right  in  the  States  to  regulate  commerce. 
Judge  Tucker  has  very  imperfectly  stated  their 
extent.    They  do,  indeed,   regulate,  in  almost 
every  State,  the  foreign  trade,  so  far  as  it  is  con- 
nected with  our  produce  to  be  exported ;  but  they 
do  not  confine  themselves  to  produce  tobe.ex- 
ported>  they  relate  to  imparts  also.    They  act  by 
restraining,  and  sometimes  prohibiting,  the  expor- 
tation and  importation  of  certain  articles.    Before 
examining  those  laws,  it  may  be  asked,  from 
whence  is  the  right  of  restraining  derived,  but 
from  the  more  eltended  right  of  prohibiting? 
The  difference  between  r€;gii2a<um  or  restraining 
and  interdiction,  is  only  a  difference  of  degree  in 
the  exercise  of  the  same  right,  and  not  a  ditter- 
ence  of  right..   The  article  in  the  constitution, 
art  1.  sec.  10.  impliedly  allows  that  right  to  be  in 
the  several  States,  and  the  right  to  enforce  their 
laws  by  any  other  means  than  imposts  and  duties, 
and,  therefore,  hj  prohibitions  of  exports  or  im- 
ports.   The  right  does  not  depend  on  the  idea, 
that  the  thing  prohibited  or'  restrained  from  being 
exported  or  imported,  is  dangerous  or  noxious; 
even  if  that  could,  ex  necessitate,  creatie  a  right, 
and  give  it  to  the  State,  instead  of  the  congres- 
sional  jurisdiction.;  on  the  contrary,  the  rules  and 
enactments  seem  arbitriuy.' 

a  For  instince,  as  to  tbe  nomber  of  hoopf  oo,  andtiseof  bar- 
rela.or  caika,  (2  N.  R.  L.qf,  N.  7.  p.  321.  b. 5.  p.  925.  f.  9.  p.' 
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1824;  As  to  trade  with  the  Indian  tribes,  without  stop- 
ping to  enter  into  details,  it  is  sufficient  to  say,  it 
must  stand  on  the  same  footing  as  foreign  com** 

33a  8.  S,  4.  1  Law$  of  Marykmd,  Maxey*$  ed.  218.  1  Fir. 
XoMi  PaceffPhatoMettd.  p.S52.s.S.  p. 350. 8.9/  Laamof 
Conn.  Hudton  t  QoodwinU  ed.  p.  S94i  s.  1, 2.  5, 6.  8, 9.)  as  to 
quantity  as  well  as  quality  or  kind,  of  their  cooteots.  What  pieces 
of  beef  or  {Mrk,  (2  N.  R.  L.  of  N.  Y.  p.  326.  s.  4.  p.  326.  s.  3. 
9*  p-  327.  s.  1 1.)  or  quantity  and  sixe  of  nails  should  be  io  one 
cask,  {Lawi  of  iV.  H.  Mekher^e  ed.  386.  Lowe  of  CSomi.  p. 
394.  fe.  2.  p.  25&  s.  2.)  or  the  leogth,  breadth,  and  thickness  of 
staves  and  heading,  lumber,  tKMords,  shingles,  &c.  (2  N.R.L.cf 
N.  Y.  p.  336.  s.  1.  1  Lotst  of  Fir.  237.  Lowe  of  Conn.  p.  397* 
s.  21.)  These  Regulations  liavfc  no -object  but  to  improve  our 
foreign  trade,  and  raise  the  character  and  reputation  of  the  art»- 
cles  in  a  foreign  market;  and  If  the  States*have  no  right  to  pass 
laws  prohibiting  exportatkm,  what  can  preventa  person  having  an 
inferior  article,  from  exporting  it,'  in  lu  uninspected  state,  and 
taking  ha  chance  for  the  price  it  might  bring  in  a  foreign  nmrkcl? 
Thffie  laws  are  much  too  numerous  and  complicated  to  be  de- 
tailed I  bat  a  very  slight  examination  of  some  of  them  will  show 
the  vefy  extensive  powetB  for  regubting  commerce,  possessed  by 
the  Legislftures  from  which  they  emanate.  Some  operate  by  the 
forfeiture  of  the  uninspected  article,  as  in  the  New-Toric  aa  for  • 
idspecting  pot  and  pearl  ashes.  (2  N.  R.L.'p.  335.  s.  8.)  It  gives 
the  liberty  of  entering  on  hoard  of  any  #At]p,  &e.  to  search  for 
any  pot  or  pearl  ashes,  shipped  or  ^pping  (qe  exportation  i  and,  if 
any  imtiranded  betiisc9vered,  ii  it  foifeiiedf  and  the  ci|itain  sub> 
ject  to  a  pecuniary  fine.  A  rimilar/of/eieKre  is  given  u  the  same 
State,  (p.  59i).  8.  8.)  and  a  penalty  du  the  mMer.  (p.  339, 340. 
s.  10.)  In  Kefttueky,  a  similar /or/e^tere  is  oiven,  for  attempting 
to  export  mbnnded  tour.  (JEy.  Loiw,  Tonbnan^e  ed.A40.)  In 
NewHampshif^,  a  Whe  forfeiiwre  is  giveq  of  unpacked  beef  or 
pork  shipped  for  exportatioli.  (Lai0ti2fi\r.'Ap.387,888)  And 
in  Connecticut,  a  fotfeitm^  Is  given  of  unbraiided  naib.  (Loiar 
of  Comn.  p.  327.  s.  3.)  Virgi w  has  enacted  a  jforfkHwre  pf  m- 
branded  fish,  and  a  penalty  on  the  master.  (1  Lowe  of  Vm.  p.  333. 
s.  6.)    She  hw  not  onfy  done  the  same  in,  respM  ttf  lumber,  but 
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oierce  and  that  among  the  States,  as  they  are  alt     18S4* 
given  in  the  same  sentence.    If  the  power  of  re-  ^^^^^^ 
gulating  the  two  latter  be  exclusive,  so  must  it  be        ▼. 


Ogden. 


she  has  gone  mach  farther,  and  aeUd  on  tkt  ooOedor  and  aficeri 
of  the  ewiom.  {iLnm  of  Va.  p.  2SB.  ji.  4.)  The  collector,  or 
other  proper  officer  of  the  cintqaifl,  is  thereby  chiargtdand  dir 
reded  not  to  su^er  any  vessel  to  clear  from  hb  office,  onleuthe 
master,  &c.  shaft  produce  inspecti^ni  notes. or' certificates,  &c« 
.  and  malce  oath  that  he  has  no  lumber  on  boaid,  but  what  is  en- 
tered on  h|s  manifest  To  this  exerdse  of  power,  equal  to  that 
of  Congress  itself,  I  probably  shall  be  told,  tl^at  Congress  has,  in 
the  collection  laws,  directed  the  collectors  to  gay  regard.to  the 
inspection  laws  of  the  respective  States.  That  is  at  leastan  ad- 
missipn  that  they  are  rightfuUy  made;  but  the  answer  is  entirely 
insufficient;  for  the  first  act  of  the  United  States,  directing  this^ 
was  passed  the  2d  of  March,  1799,  and  the  act  Pf  Virginia,  that 
I  have  last  referred  to,  was  passed  the  26th  of  Decemlier,  Vf92. 
In  like  mapner,  the  laws  of  the  same  State  pve  a  forfeiture  of 
uninspected  tobacco,  about  to  be  exported^  and  nmilar  duties  are 
imposed  op  the  master  and  collector.  (1  Lowe  of  Fa.  p..  263. 
a.  27*  p.  269*  s.  45.  p.  271.  si  49.)  This  law  was  also  passed  ia 
November,  1792.  ConaecUcnt,  too,  gives  a  forfeiture  of  nnsur« 
vcyed  tobacco;  (1  Laws  of  C<nm*  p.  395.  s.  13.)  and,  as  to  pro- 
visbns,  it  also  enacts  a  penalty  against  tlie  mast^,  and  imposes  «i 
duty  on  the  coUectKta*.  (p«  397*  s.  20.  p.  303. s.  if.  p.  407-  a*  3.)' 

Several  of  those  inspection  acts  regulate  as  to  the  imporiaikm 
of  articles,  equally  with  their  eag^aiion.  The  New-York  act,, 
rdative  to  the  inspection  of  sole  leather,  expressly  says,.  **  Whe« 
ther  SUC&  leather  be  manufactured  within  the  same,  or  iaqforied 
orbroagki  kUo  ii  from  any  place  mkaiioeoer/^  (2  N.  IL  L.  p. 
S40.4.3.)  In  Maryland,  the  act  for  the  inspection  of  salted  provi" 
sioosy  eg^poried  and  imported  from  and  to  Bahunore^  relates  to 
beef,  pork  and  fisi|.^  imported  into  the  said  town,  firom  anjr^part 
of  this  State,  or  a^  one  (^  tke  UnUed  Staiee,  or  from  any  fo- 
reign port  wkaUeer.^  (2  Lonoe  of  Maryland^  p.  S.  s.  5.)  S^  |S 
IclMM  to'the  site,  quatity,  and  make  of  all  imported  beef  and 
tmrk  btfrels;  This  ac^  it  is  true,  was  pjsssed  in  .1766^  beforsr 
iba«iloiiticinprtheconititutioQ.    If  tbepowerof  Coi^pnm,how*' 
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with  the  former.  And  yet  every  State,  whose 
situation  places  it  in  communication  or  contiguity 
with  -Indian  tribes,  has  thought  iSt«  and,  indeed. 


«Var,  WM  exclusive,  it  should  then  have  oeaied  to  operate.    But 
the  argumeot  does  not  stop  there.    In  1796,  it  was  extended  to 
Havre  de  Grace,  (p.  835.  s.  9*)  and  in  1797  to  Chester,  (p.  869- 
s.  90    The  act  of  the  same  State,  for  the  gauge  of  barrels  for  . 
poric,  beef,  pitch,  tar  and  turpentine,  and  taCre  of  barreb  for  flour  and 
bread,  continued  by  several  statutes  down  to  1 810,  and  probably  to 
the  present  time,  prehibtta  the  mporioHon^  by  land  or  water,  of 
thostf  articles,  except  in  barrejs  of  certain  dimensions  and  contents. 
In  Vil^nia,  th^  act  for  the  idifpection  of  fish,  passed  in  December, 
1799,  sec*  6.  provides  for  die  inspecdan  of  tM^KN^eJfish,  as  wetf 
as  of  lfasip«^iLed  for  exportation;  and  it  also  enacts  aybrfethcre 
df  tlie  articie,  and  a  penalty  on  the  master.-  (1  Lowm  rf  Fa. 
p.  S52,  s.  3.)  In  Penuaylvatlia,The  act  providing  for  the  inspection  of 
gunpowder,  relates  to  the  inspection  if  mported  as  well  as  maoo- 
facturadl  and  gives  a  forfeitute  of  the  article  for  selling  trnponCedf 
gunpowder  without  inspection.  (3  Loim  of  Pmm.  p.^240.)   And  an 
antecedent  kw  of  March,  1787,  durects  the  captain  of  every  vesMl, 
importing  gunpowder  into  the  port  of  Philadelphia,  under  «  penal^ 
and  forfeiture  of  the  article,  if  it  be  his  own  property,  todeCverlt 
at  a  magazine,  and  directs  tlie  health  officer  to  give  strangera  notice 
6f  the  act,  and  also  enjoins  the  a$9toahhduee  andnaoai  oj/Uxn,  ami 
their  depuHeefUi  do  the  same.^^  (2  LamofFe^  p.  402.  s.  8.)  In 
New-Hampshire,  (Lotot  ofK  H.  adL  of  1815.  p.  460.)  by  the  act 
relating  to  gunpowder,  sec  i.  it  if  enacted,  that  every  master  of 
anymerchiant  vessel  bringing  gunpowder  into  Portsmoiith,  shall, 
within  forty-eight  hoori,  depteit  it  in  a  magauoe,  and,  on  neglect, 
shall  pay  a  fine  of  30  pounds  to  the  poor  of  Poftamoutb.    Sec.  IS. 
(ttrects  a  keeper  of  the  magasine  to  be  chosen,  who  shall  be  enti- 
tled to  a  fee  on  all  be  shall  receive  and-  deliver  out;  another  in- 
stance of  what  th^  appellant's  counsel  has  declared  to  be  nnoonsti- 
tutional,  th^  raithig  of  revenue  by  a  Sute  law  firom  foragn  eo»- 
mer«e.    In  Massachusetts,  (2  Most.  Lame,  p.  370  tlM»  act  of 
June  19,  1801,  sec.  1«  directs 't»jK»-<ec/  gunpowder,  landed  at 
the  port  of  Boeton,  to  Be  deposited  in  a  magarine.    And  by  sec  3. 
no  gunpowd^  shall  be  kept  on  board  any  sBlp  or  other  veise). 
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found  it  necessarji  by  acts  of  their  own  Legiala-     1824. 
lures,  to  regulate  their  trade  with  the  Indians, 
the  laws  of  Congress  not  only  not  exhausting,  but 
not  even  adequately  reaching  the  subject. 

It  now  seenis  incontrovertibly  established,  ihnt 
the  States  have  a  concurrent  right  to  legislate'  on 
matters  of  foreign  trade,  or  of  that  between  the 
States;  and  a  concurretit  right  to  prohibit  the  ex« 
portation  or  importation  of  articles  of  merchan- 
dise. If  they  can  do  that,  even  as  to  the  articles 
themselves,  to  which  the  power  of  Congress  ex- 
pressly relates,  and  if  the  right  to  regulate  ship- 
ping be  only  impliedly  given  to  Congress,  by  the 
general  power  to  regulate  commerce,  and  only  so 
far  aa  they  are  ,  instruments  of  that  commerce, 
why  cannot  a  State,  that  has  a  concurrent  right, 
within  its  own  sphere,  (and  that  not  by  implication, 
but  directly,  and  as  the  result  of  its  sovereign 
power,  unabridged  and  unaltered  by  the  constitu- 
tion,) over  all  ships  or  vessels  within,  or  coming 
within,  its  jurisdiction,  prohibit  the  entry  of  any 
particular  kind  of  vessels  within  its  waters,'8ubject 

lying  to  or  grounded  at  any  wharf  in  Dofton,  under  pain  of  €on>- 
ifitditioD  And  peconiaryjienalty. 

More  exttfuive  examinations  wonld  produce  a  much  greater 
variety  of  regulations  of  foreign  commerce,  and  that  betw^n  th«! 
States,  made  by  State  Legislatures;  but  only  one  more  instance 
need  be  added,  not  indeed  coming  under  any  of  the  preceding 
hesdi.  Itf  Viigihia,  the  act  laying  takes  for  the  sappoiMf  ^vem? 
oifent,  passed  in  Jtamrf^  1799»  fnrOhiblts  imiioen$ed  m&ekmi» 
fronaelTiog,  by  wholesale  or  retaU|  goods  of  ybre^  growth  or 
Bianofacture,  on  land,  or  om  board  of  any  oesse/.  (1  Lamm  of  Va. 
p.  386.  s.  2.)  The  patpe  law  has  been  renewed,  from  time  to 
liM^  and  jt  probably  exists  aC4his  day. 
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1R24.  always  tp  be  coDtroUed  by  the  contradictory  and 
^^^^  parJBunonnt  regulationa  of  ^CongreM,  made  within 
.  ▼•  the  sphere  ot  its  powers. 
'^^  This  lejads  to.the  consideration  of  an  argument 
that  has  been  frequently  urged  on  this  subject. 
It  is  .said,  that  if  a  State  has  a  right  to  prohibit  the 
navigation  of  its  waters  to  steam  boats,  it  has  an 
equal  right  tp  prohibit  the  same  ifavigation  to  row 
boats  or  sailing  vessels;  and  the  extravagance  of 
this  position,  it  is  supposed,  sufficiently  refutea^the 
assertion  of  a  more  limited  right.  First,  there  is  an 
error  in-.the  statement  of  our  claim.  We  do  not 
prohibit  the  navigation  of  our  waters  to  steam 
boats;  we  only  prohibit  them,  while  in  our  waters, 
from  using  steam  as  the  means  of  their  propulsion. 
Every  steain  bpat  which  ventures  on  the  ocean, 
carries  and  uses  sails;,  and  they  can,  without  diffi- 
culty, be  adapted  to  every  steam  boat  Buch  a 
vessel,  therefore,  may,  without  objection,  load  in  a 
different  State^  or  foreign  port,  and  come^  by 
means  of  steam,  to  the  verge  of  our  waters;  there 
is  no  difficulj^^  opposed  to  its  coming  up,  with  its 
fuU  cargo,  to  our  custom  house,  entering,  dis- 
charging, reloading,  and  dieparting,  provided  that, 
for  the  shPrt  space  of  time  while  it  may  be  in  our 
waters,  it  employs  the  only  things. that  any  other 
vessel  can  employ  for  entering  and  departing,  and 
.with  which  it  is  or  may  be. amply  provided— sails 
and  oars.  That  is  the  extent  of  what  is  very  in- 
eonmderately  called  our  extravagant  claim.  Let 
us  now  examine  the  argument  itself,  and  to  test  its 
soundness,  let  us  apply  it  to  other  cases.  A  State 
has  no  right  to  prohibit  the  use  of  narrow  wheeled 
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wagons  for  the  transportation  of  merchandise  on     1824.  • 
any  of  its  roads ;  for  if  it  can  do  that,  it  can  pro- 
hibit the  use  of  any  kind  of  wagons,  and,  indeed, 
all  transportation  of  merchandise  on  any  of  its 
roads,  and  thus  affect  the  commerce  between  dif- 
ferent States.     A  State  has  no  right  to  regulate 
the  assize  of  bread;  for  if  it  can  do  that,  it  can 
prohibit  all  baking  of  bread,  and  thus  starve  the 
community.    Is  there  any  one  act  of  legislation 
against  which  the  same  reasoning,  drawn  from  an 
excessive  and  tyrannical  exercise  of  legislative 
authority,  may  not  be  urged?    And  if  the  argu- 
ment be  unsound,  when  applied  to  all  those  in- 
stances, what  makes  it  sound  in  its  application  to 
the  present  question  ?    The  answer  to  it  is  found 
in  the  rights  of  a  free  people,  which  make  every 
act  of  tyranny  void.     But,  either  the  right  entirely 
to^  prohibit  the  use  of  row  boats, .  sailing  vesseb, 
and  steam  boats,  belongs  to  some  of  the  constituted 
autliorities  thai  govern  those  States,  or  it  does  not. 
I^  it  does  not  belong  to  any  of  them,  then,  clearly, 
this  boasted  argument  falls  to  the  ground.     If  it 
does  belong  to  some  of  them,  to  whom  does  it 
beloiig?    Has  Congress  the  power  to  make  such 
a  prohibition  of  all  modes  of  cpmmercial  inter- 
t^ourse,  by  virtue  of  its  limited  authority  to  regu- 
late commerce  with  foreign  powers,  and  between 
the  different  States?    In  answering  Yip,  the  em- 
bargo laws  are  fully  remembered,  and  their  consti- 
tutionality admitted ;  but  it  is  not  derived  from  the 
power  to  regulate  commerce.    The  embargfo  wtt 
a  measure  of  State  policy,  nearly  approaching  to 
war;  it  may  sometimes  be  of  such  a  character  aer 
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1834  to  derive  a  legitimate  origin  from  the  war  making, 
power;  but  the  embargo  of  1807  rests  for  its  con- 
stitutionality on  the  power  in  Congress  of  pro- 
viding for  the  coinmoD  defence  and  general  wel- 
fare of  the  United  States.  If,  then,  the  power  of 
entirely  prohibiting  trade,  as  a  commercial  mea- 
sure, exists  in  some  of  the  governing  powers  of 
those  States,  and  does  not  exist  in  Congress, 
where  does  it  exist?  Assuredly  in  the  State  Legis- 
latures. If  its  exerfeise  should  ever  become  void, 
it  will  not  be  because  it  is  contrary  to  the  consti- 
tution of  the  United  States,  but  because  it  is  op- 
pressive to  the  people  it  affects  to  bind ;  not  be- 
cause it  is  unconstitutional,  but  because  it  is 
tyrannical. 

Congress  itself  seems  to  acknowledge  that  the 
constitution  does  not  deprive  the  States  of  this 
prohibitory  power ;  for,  if  it  did,  as  it  binds  all 
the  citizens  of  the  United  States,  it  would  neces- 
sarily bind  the  territorial  governments,  and  all 
States  admitted  into  the  Union  subsequent  to  its 
adoption.  Yet,  in  the  ordinance  of  the  13th  of 
July,  1787,  for  the  government  of  the  territory  of 
the  United  States  north  west  of  the  river  Ohio,* 
by  art.  4th,  for  the  government  of  the  said  terri- 
tory, amd  the  States  which  may  be  formed  therein^ 
it  is  provided,  among  other  matters,  that  ''  the 
navigable  waters  leading  into  the  Mississippi  and 
St.  Lawrence,  and  the  carrying  places  betwten 
the  same,  shall  be  common  highways,  and  for  ever 
free,  $B  well  to  the  inhabitants  of  the  said  terri- 

«  ll.D:iS.p.475.  f4l815. 
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tory,  as  to  the  citizens  of  the  United  States,  and     1824. 
those  of  any  other  States  that  may  be  admitted  into 
the  Confederacy,  without  any  tax,  im[)08t,  or  dut^ 
thereon.'^    It.  is  made  a  fundamental  provision 
of  the  different  acts  erecting  portions  of  this  ter- 
ritory into  States,  that,  their  constitutions  shuli 
not  be  repugnant  to  this  ordinance.     In  the  act 
also  for  erecting  the  State  of  Louisiana,  sec.  3* 
il  is  enacted,  that  the  convention  for  making  the 
constitution,  shall  provide  by  an  ordinance,  irre- 
vocable without  the  consent  of  the  United  States, 
among  otiier  things,  ^^that  the  river  Mississippi, 
and  the  navigable  waters  leading  into  the  same, 
or  into  the  gulf  of  Mexico,  shall  be  common 
highways,  and  for  ever  free,  as  well  to  the  in- 
habitants of  the  said  State,  as  to  the  other  citi- 
zens of  the  United  States,  without  any  tax,  duty, 
impost   or   toll   therefor,   imposed   by   the   said 
Statc.^'    The  same  was  also  done  with  regard  to 
the  States  of  Mississippi  and  Missouri.    Now, 
this  provision,  so  studiously  introduced  into  all 
those,  new  compacts,  which  Congress  had  a  right 
to  make  with  new  States^  as  the  condition  of  their 
admittance  into  the  Union,  would  be  very  singu- 
lar, and  very  useless,  if,  by  .an  effect  pf.  the  Union 
itself,  all  navigable  waters  belonged  exclusively 
to  the  general  government;  or  if  the  fdderal  con- 
stitution, which  each  State  adopted,  contained  in 
itself  an  equivalent  restraint  on  the  States.    The 
appellant^s  counsel  has  alluded  to  and  denied  a 
position,  stated  to  have  been  used  by  counsel  in 
arguing  the  case  of  Livingntan  v.   Van  Ivgm^ 
before  the  Court  of  Errors,,  that  the  Legislature' 
might,  if  it  thought  fit,  stjop  up  the  mouth  of  the 
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1824«    Hudson.    It  is  of  very  little  iraportance  to  defend 

^  what  fell,  on  that  occasion,  from  counsel,  and  has 

▼•  not  been  adopted  by  the  Court;  still,  the  learned 
^^  counsel  may  be  asked,  by  what  authority  the  State 
of  Rhode  Island  has  erected  a  bridge  over  the 
Seakonnet  branch  of  Taunton  river^  essentially 
impairing,  if  not  destroying,  its  navigation  from 
the  sea,  and  far  below  where  the  tide  ebbs  and 
flows?  By  what  authority  his  native  State  of 
New-Hampshire  has  erected  a  bridge  from  Ports- 
mouth over  the  Piscataqua  river?  By  what  au- 
thority his  adopted  State  of  Massachusetts  has 
built  two  bridges  over  Charles  river,  on  its  tide 
waters,  one  near  Boston,  and  the  other  higher 
up  ?  and,  by  what  authority  the  State  of  Penn- 
.  sylvania  has  built  a  dam  over  the  Schuylkill,  near 
Philadelphia,  and  three  miles  below  where  the 
tide  U9ed  previously  to  ebb  and  flow? 

There,  however,  is,  in  faet,  no  regulation  of 
eommerce,  made  by  Congress,  with  which  this 
exclusive  right  does  or  can  interfere.  What  is 
that  degree  or  kind  of  interference,  which  is  suffi* 
cientto  invalidate  a  State  law? 

The  Federalist^''  discussing  the  cases  where 
powers  are  exclusively  delegated  to  the  United 
States,  makes  one  of  the  classes,  (and,  perhaps,  un*- 
necessarily,  if  not  incorrectly,)  where  the  consti- 
tution granted  an  authority  to  the  Union,  to  which 
a  similar  authority  in  the  States  would  be,  nbso- 
lutely  and  totally,  contradictory  and  rqmgnant ; 
and  then  goes  on :  ''I  use  these  terms  to  distin- 
guish this  last  case  from  another^  which.migfat  ap- 
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pear  to  resemble  it ;  but  ifirhicb  would,  in  fact,  be     18S4« 
essentiaUy .different:  ImeaQi  where  the  exeroise  ^^qi^^oot^ 
of  a  concurrent  jurisdiction  might  be  productive       v^ 
of  occasional  interferences  in  the  policy  of  any     ^^>^"^ 
branch  of  administration,  but  would  not  imply  any 
direct  contradiction  or  repugnancy,  in  point  of  con- 
stitutional authority."    And  again:    ^^li  is  not, 
howeyer,  a  mere  possibility  of  inconvenience  in  the 
exercise  of  powers,  but  an  immediate  constitutional 
repugnancy,  that  can,  by  implication,  alienate  and  ^ 
extinguish  a  pre-existing  ri^t  of  sovereignty.'' 

That  the  third  class  of  cases,  as  arranged  by  the 
Ftderaliity  is  unnecessary  in  its  application  to  any 
of  the  powers,  and  that  it  is  derived  from  an  enro^ 
neous  notion,  as  to  the  possibili^  of  repugnancy 
and  its  consequences,  seems  to  follow,  from  the 
principles  laid  down  by  Thompson,  J.^in  LMngu 
Um  V.  Van  Ingen.*  *'  There  are  subjects  upon 
which  the  United  States  and  the  individual  States 
must,  of  necessity,  have  concurrent  jurisdiction ; 
and  all  fears  and  apprehensions  of  collision  in  the 
exereise  of  these  powers,  which  have  been  urged 
in  argument,  are  u .  r>unded.  2%e  eomtilmtian  has 
guarded. agaimt  mek  an  event,  hypromding  that 
the  law$  of  the  United  States  tAoff  be  the  supreme 
IMd  of  the  land,any  thing  intheconetilutianof  amy 
State  to  the  contrary  notwithOanding.  In  case 
of  collision,  therefore,  the  State  laws  must  yield 
to  the  superior  authority  of  the  United  Stafes.'' 
The  same  doctrine  is  very  ably  nmintained  by 
Kent,  Ch.  J/  who  gives,  as  a  safe  rule^construe- 
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1824.  tion  and  of  actton,  ^tfalBt  if  1^7  given  power  wof 
ariginaUy  vesUd  in  thi$  Stqte,  if  it  boa  not  been 
exclusively  ceded  to  Congrean,  or  }f  the  eierciae  of 
it  has  not  been  prohibited  to  the  States^  we  may 
then  go  on  in  the  ezerciae  of  the  power,  until  it 
comes  practically  in  collision  with  themctual  exer- 
cise of  some  congressional  power.  When  that 
happens  to  be  the  case,  the  State  authority  will 
so  far  be  controlled ;  but  it.wiU  still  be  good  in  all 
those  respects,  in  vi4iich  it  does  not  absolutely  con- 
travene the  provision  of  the  paramount  law." 

The  same  doctrine  is  very  briefly,  butvery  clear- 
ly laid  down,  by  Mr.  Ch.  J.  MarahaU,  in  the  case 
of  Sturges  v.  Crownlnshield:*  ''  It  is  not  the  mere 
existence  of  the  power,  hut  iU  $xerciUf  which  ia 
incompatible  with  the  exercise  of  the  same  power 
by  the  States."  In  Houston  v.  Moore,*  Mr.  J. 
Story,  however,  adopts  the  arrangement  of  the 
Federalutj  and  goes  en :  **  In  all  other  cases,  not 
falling  within  the  classes  already  mentioned,  it 
seems  unquestionable,  that  the  States  retain  con- 
current authority  with  Congress,  not  only  upon  the 
letter  and  spirit  of  the  11th  amendment  of  the 
constitution,  but  upon  the  soundest  principles  of 
general  reasoning.  There  is  this  reserve,  how- 
ever, that  in  cases  of  concurrent  authority,  where 
the.  laws  of  the  States  and  of  the  Union  are  in  di- 
rect and  manifest  collision  on  the  same  subject, 
those  of  the  Union,  being  the  supreme  law  of  the 
kuld,  are  of  paramount  authority;  and  the  State 
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laws,  80  far,  and  so  far  anfy  as  such  inconipatibiU-     1 824. 
tjT  exists,  must  necessarily  yield." .  ^"emoa^ 

Although  those  authorities  show,  that  nothing  ▼. 
but  a  direct  and  absolute  collision  can  produce  '  °* 
such  an  interference  as  will  render  the  State  grants 
invalid,  yet  a  license  is  relied  on  by  our  adversa- 
ries, as  creating  this  interference.  There  is  a 
leading  and  fundamental  error  growing  out  of  the 
nature  and  form  of  that  instrument,  and  one  which 
has  induced  the  supposition,  that  a  license  gives  a 
right  to  tradSf  or  a  right  to  enter,  or  a  right  to 
navigate  the  waters  of  the  United  States,  to  any 
vessel  possessing  it.  It,  indeed,  uses  the  words, 
^  license  is  hereby  granted  for  the  said  vessel  to  be 
employed  in  carrjring  on  the  coaiiting  trade  for  one 
year,  from  the  date  hereof,  and  no  longer  f  but 
those  words  must  necessarily  be  understood  in 
reference  to  the  extent  of  the  authority  granting 
the  permission.  Equivalent  wi^rds  are  to  be  found 
in  every  license  to  distil  or  to  sell,  or  to  do  any 
act,  the  right  to  do  virhich  existed  prior  to  and  in- 
dependent of  the  authority  by  which  it  may  be  re- 
gulated; and  they  only  mean,  license  is  granted  to 
do  the  act,  notwithstanding  the  regulations  made 
on  that  subject  by  the  licensing  authority,  and 
which,  without  this  instrument,  would  restrain  the 
act.  So  far  as  those  rights  to  trade,  to  ^nter,  or 
to  namgate,  exist  unmodified,  they  rest  on  the 
common  law,  independent  of  any  gtft  from  or 
right  conferred  by  Congress ;  which,  in  truth,  has 
no  power  whereby  it  might  be  enabled  to  make 
such  gift,  its  authority  being  only  to  regulate  com- 
merce.   These  rights  are,  all  three,  portions  of  the 
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1824.  jftff  cammunefBnd  to  far  as  the  competent  Legisla- 
iures  have  thought  fit  to  let  them  remain,  the  right 
to  them,  and  their  efficacy,  depend  on  that  ju$ 
commune  and  the  common  law.  The  right  to 
trade  is  regulated  by  the  State  Legislatures  and 
laws  of  Congress;  the  right  to  enter  is  modified 
principally  by  the  laws  of  Congress ;  andt^e  right  to 
navigate  the  waters^  almost  exclusively  by  the  State 
Legislatjores.  The  license  has  nothing  to  do  with 
any  ofthoserights;  it  only  gives  some  privileges  as 
to  payment  of  tonnage  duties,  and  less  frequent  en- 
tries at  the  custom  houses ;  and  it  exempts  the  licen- 
sed vessel  from  being  included  within  a  restriction 
of  the  jus  commune  as  to  trading,  by  which  Con- 
gress prohibits  certain  vessels  firom  carrying  foreign 
articles  and  distilled  spirits  firom  State  to  State : 
even  there,  not  giving  to  the  licensed  vessel  the 
right  of  doing  so,  but  only  exempting  them  fi'om 
the  prohibition.  A  review  of  the  acts  of  Congress 
on  the  subject,  will  show  the  troth  of  these  positions. 
By  the  now  repealed  act  of  July  20th,  1 789,*  im- 
posing duties  on  tonnage,  different  rates  were  fix- 
ed :  1st.  six  cents  per  tonon  vessels  built  in  the  Uni- 
ted States,  ^c,  and  belonging  to  a  citizen  or 
ctiizens  of  the  United  States;  2d.  thirty  cents 
on  vessels  built  in  the  United  States,  and  belong- 
ing to  foreigners;  3d.  forty  cents  on  all  othei 
ships  and  -  vessels.  But  it  was  provided,  thai 
no  United:  States  built  vessel,  ownec'  by  a  citi- 
zen, or  citizens,  while  employed  in  the  coast- 
ing trade,  or  on  the  fisheries,  should  pay  ton- 
nage more  than  once  a  year;  and  that  everji 
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fibip  employed  in  transporting  the  produce  and    1824. 
manutactures  of  the  United  States,  unless  United  ^^^^^^ 
Btates  built,  and  owned  by  a  citizen  or  citizens,     ^ 
should,  on  every  entry,  pay  50  cents  per  ton.    The 
only  advantages,  then,  to  American  built  and  own- 
ed ships,  were,  a  less  tonnage  duty;  and,  if  on  the 
coasting  jtrade,  paying  it  only  once  a  year ;  but  let 
it  be  well  remembered^  that  they  had  no  exclurive 
or  peculiar  right  to  trade  any  where.    By  the 
collection  law  of  July  31,  1789,*  which  establish- 
ed ports  of  entry  and  delivery,  it  was  enacted, 
that  no  ship  or  vessel  from  a  foreign  port,  not 
wholly  belonging  to  a  citizen  or  citizens,  should 
be  permitted  to  unload  at.  any  port  or  place,  ex- 
cept those  there  specified. 

Neither  this,  nor  any  other  act,  oivts  the  right 
of  entering  into  the  designated  ports.  It  proceeds 
on  the  supposition  and  the  truth,  that  by  some 
other  code,  distinct  from  the  laws  of  Congress,  the 
entry  into  all  places  had  been  antecedently  lawful, 
and  then  reetrains  it  as  to  all  other  places  but 
those  named. 

The  registering,  recording,  .and  enrolling  of 
vessels,  were  enacted  by  the  act  on  that  subject, 
passed  September  1  st,  1 789*^  They  were  fdr  the 
purpose  of  describing  the  vessel,  her  built,  ton- 
nage, and  ownership ;  and  neither  they,  nor  their 
certificates,  giee,  nor  purport  to  give,  any  right  to 
trade.  The  enrolment,  and  certificate  of  enrols 
ment,  is  to  entitle  unregistered  vessels  of  twenty 
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1824.  tons  and  upwards^  American  built  and  property, 
and  destined  from  district  to  district,  or  to  the 
fisheries,  to  the  privileges  of  a  ship  belonging  to 
the  United  States,  employed  in  the  coasting  trade 
or  fisheries.  These  I  have  already  mentioned,  to 
be  a  less,  tonnage  duty,  and  pajring  it  only  once  a 
year ;  but  no  exclusive  or  peculiar  right  to  trade 
any  where.*  Registered  or  QnroUed  vessels,  on 
application  to  tbo  collector  where  they  belonged, 
were  entitled  to  receive  a  license  to  trade  between 
the  different  districts  in  the  United  Slates^  or  car- 
ry on  the  bank  or  whale  fishery  for  one  year.^ 
The  meaning' of  that  license,  notwithstanding  the 
generality  of  its  language,  was  only  to  certify  that 
the  proper  tonnage  duty  for  that  year  had  been 
paid ;  and  that  the  vessel  was  licensed^  for  that 
year,  to  trade  without  paying  any  tannage  duty. 
That  such  is  its  object,  appears  from  the  22d  sec'' 
enacting,  that  the  master,  &c.  ''shall  annually  pro- 
cure a  license  from  the  collector  of  the  district  to 
which  such  vessel  belongs,  jvho  is  hereby  authori- 
zed to  give  the  same,  purporting  that  such  vessel 
is  exempt  from  clearing  and  entering  for  the 
term  of  one  year  from  the  date  thereof  ^^  Every 
vessel  had  a  right  to  cany  on  the  trade  (between 
district  and  district)  without  a  license,  on  paying 
the  prescribed  tonnage  duties,  suited  to  the  case. 
That  further  appears,  by  a  provision  in  the  same 
section,  (s.  23.)  that  if  |uiy  vessel  of  twenty  tons  or 
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Upwards,  not  having  eertijicate  ofregUtry^  or  en-     1824. 
Tolment,  and  a  liceme,  should  be  found  trading 
between  different  districts,  or  be  eipplbyed  in  the 
bank  or  whale  fisheries,  it  should  be  subject  to  the 
same  tonnage  and  fees  as  foreign  ships  or  vessels. 

The  act,  already  cited,  for  tonnage  and  duties, 
was  repealed  by  the  act  of  July  20th,  1790;*  but 
the  substituted  clauses  do  not  affect  this  argument. 
A  ship  hamng  a  license  to  trade  between  differ- 
ent districts,  or  to  carry  on  the  fisheries,  while 
employed  therein,  is  only  to  pay  the  six  cents  per 
ton  once  a  year,  (i.  e.  on-getting  the  license,)  and 
'^  upon  every  ship,  &c.  not  of  the  United  States, 
which  shall  be  entered  in  one  district  from  ano- 
ther, having  on  board  giDods,  Sec.  taken  in  one 
district,  to  be  delivered  in  another,  there  shaU  be, 
piaid  at  the  rate  of  fifty  cents  per  tatit*^  a  duty 
which  clearly  recognises,  their  right  to  carry  on 
that  trade  on  those  terms. 

Thd  formet  act  for  registering  and  clearing  ves- 
sels, was  repealed  by  that  passed  the  18th  of  Feb- 
rofffy,  1793*  This  enacted,  that  none  but  enrolled 
and  KcenstdshipSf  Slc.  (or,  if  under  twenty  tpnSi 
simply  licensed,)  should  be  deemed  ships  or  ves- 
sels of  the  United  States,  entitled  to  the  privileges 
of  ships  or  vessels  employed  in  the  coaisting  trade 
or  fisheries.  Thei^  privileges,  it  will  be  again 
remembered,  are  only  the  paying  of  a  less  ton- 
nage duty,  and  paying  it  but  once  a  year;  and 
they  do  not  comprehend  any  exclusive  or  peculiar 
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1824.  right  to  trade,  any  where.  It  enacts,  that  befwe 
getting  the  license,  the  tonnage  for  the  year  must 
be  paid;  and  the  effect  and  object. of  the  license 
was  to  certify  that  the  proper  tonnage  duty  for 
that  year  had  been  paid,  and  that  the  vessel  was, 
therefore,  licensed  for  that  year  to  trade  without 
paying  tonnage.  But  every  other  vessel  had  still 
a  right  to  trade.  By  sec.  6.*  vessels  of  twenty  tons 
and  upwards,  ezc^t  registered^  found  trading  be- 
tween district  and  district^  or  different  places  in 
the  same  district  or  fishery,  not  enrolled  and 
licensed,  fibc.  if  laden  with  domestic  produce  or 
manufacture,  duM  pay  the  same  duties  as  foreign 
ships;  or,  if  laden  with. foreign  produce  ormanu* 
facturC)  or  distilled  spirits,  shall  be  forfeited. 
This  shows  thsit  foreign  ships  had  a  right  to  carry 
on  the  coasting  trade  without  a  license,  (a  thing 
which  they  could  not  possibly  obtain,)  on  paying 
the  extra  tonnage  duties,  and  making  entry  at 
every  port.  This  further  and  most  fully  appears 
by  the  24th  section  of  the  same  act,^  prescribing 
the  duties  of  masters  of  foreign  ships,  bound  from 
one  district  to  another,  whether  with  a  cargo  or  in 
ballast;  and  by  sec.  34.''  establishing  the  rates  of 
fees  under  that  act,  in  which  are  found,  "For 
granting  a  permit  for  a  vessel  not  belonging  to  a 
citizen  or  citizens  of  the  United  States,  to  proceed 
from  district  to  district,  and  receiving  the  mani- 
fest. 200  cents.    For  receiving  a  manifest,  and 
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granting  a  permit  to  unload,  for  such  last  men-*     1824. 
tioned  Teasel,  on  her  arriving  in  one  district  from  ^'^^^^ 
another  district,  200  cents/*    Indeed,  until  the       r. 
year  1817,  there  was  no  kind  of  prohibition  on    ^^^ 
foreign  yessels  carrying  on  the  coasting  trade.  On 
the  1st  qf  March,  1817>  ^'  an  act  concerning  the 
navigation  of  the  United  States"  was  passed;  and 
by  sec.  4.  it  was  enacted,  ^  that  no  goods,  wares, 
or  merchandiiBe,  fehall  be  imported,  under  penalty 
of  forfeiture  thereof,  from  one  port  of  the  United 
States  to  another  port  of  the  United  States,  in  a 
vessel  belonging,  wholly  or  in  part,  to  a  subject 
of  any  foreign  power.''    This,  however,  does  not 
aflfect  American  ships  not  having  a  license,  and 
they  have  still  a  right  to  trade  coastwise,  subject 
only  to  the  increased  tonnage  duty,  and  the  neces- 
sity of  making  entry  at  everj  port.    How,  then, 
can  it  be  said,  that  the  license  give$  the  right  to 
carry  on  the  coasting  trade,  which  exists  as  part 
of  the  jus  commune^  and  existed,  and  was  exer- 
cised, before  the  constitution,  or  any  law  on  the 
subject,   was  formed;   and  when,  until  March, 
1817,  every  foreign  vessel  had  a  right  to  carry  it' 
on ;  and  when,  to  this  hour,  every  American  vessel 
has  a  right  to  carry  it  on,  without  a  license  or  re- 
gister, and  only  becomes  subject  to  an  increase 
of  tonnage  duty,  and  the  necessi^  of  ^jnaking 
entry  at  the  custom-house  on  every  vojrage?    It 
is  only  a  license  to  carry  <»  the  coasting  trade, 
withaut  making  entry  or  paying  tonnage  duUeSf 
conformably  to.  the  law$  of  Congress  in  other 
cases.    It  gives  no  right  to  enter,  nor  to  trade, 
nor  to  navigate  the  waters  of.  the  United  States : 
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1824.  it  only  enables  the  licensed  vessel  to  do  tbosc 
things,  in  certain  cases^  on  cheaper  and  easier 
terms  than  other  vessels  could,  who,  nevertheless, 
had  equal  rights  to  carry  on  the  same  trade,  though 
with  less  advantages ;  and  now,  in  the  event  of 
having  foreign  produce  or  manufacture,  or  distilled 
spirits,  on  board,  a  license  protects  from  a  for- 
feiture, which  was  not  enacted  for  some  years 
after  licenses  were  devised  and  used  in  their  pre- 
sent shape.  It  is  not,  then,  a  license  to  trade, 
fo  enter,  or  to  navigate,  but  to  be  exempt  from 
poftng  tonnage  duty  for  a  year.  If,  then,  the 
position  is  correct,  (and  it  undoubtedly  is,)  that  a 
license  gives  no  right  to  trade,  to  enter  a  port,  (mt 
to  navigate  its  waters,  nd  argument  can  be  drawn 
from  the  act  of  March  12,  1812,  '' respecting  the 
enrolling  and  licensing  of  steam  boats.**'  The 
only  object  of  that  law  is,  to  enable  aliens  to  be 
part  owners  of  such  vessels,  and  to  modify,  as  to 
them,  the.  o&th  that  the  boat  belongs  to  a  citizen 
or  citizens  of  the  United  Stat^. 

But,  even  if  the  right  of  entry,  or  ta  trade  or 
nenigaUf  were  given  by  the  acts  of  Congress^ 
fuid  not  by  the  common  laWf  as  originaUy  existing 
or  subsequently  modified,  this  eiLclusive  righf  doea 
not  prevent  the  entry  of  any  vessels  into  our  wa- 
tenes  nor  their  navifl[ating  or  trading  there;  nor 
does  it  materially  impede  them.  The  on!y  part  of 
this  exclusive  grant  that  can  come  under  ibfi  oog- 
nizanoe  of  this  Court,  in  this  case,  is  that  oa 
which  the  injunction  is  grounded.    That,  imd  the 
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prohibition  of  the  injunction,  can  only  be  fairly  1824. 
considered  as  extending  to  prevent  the  Navigation 
of  the  waters  by  the  force  or  agency  of  steam  or 
fire;  not  to  prevent  vessels  from  navigating  those 
waters,  because  they  have  a  steam  engine  on 
board,  and  wl/sels  at  the  side,  if  the  engine  and 
the  wheels  be  not  used  on  our  waters  for  propel- 
ling the  vessel,  contrary  to  our  State  laws.  Before 
the  vessel  comes  into  those  waters,  and  after  it 
leaves  them,  it  is  out  of  the  State  jurisdiction^T 
and  not  liable  to  any  State  penalty  for  using  the 
agency  of  steam.  What,  then,  is  the  amount  of 
the  prohibition  of  entry?  That  the  same  vessel, 
with  the  same  cargo  and  crew,  may  come  up  and 
pass  through  our  waters,  if,  while  in  our  waters, 
she  will  come  up  and  navigate  under  sail,  as  all 
commercial  vessels  have  hitherto  done.  In  the 
argument  of  this  case  before  the  Court  of  Errorcr,* 
one  of  the  appellant's  counsel  couched  his  rea- 
soning in  the  form  of  a  remonstrance  by  an 
English  ship  master  against  those  State  laws. 
The  reply  can>  perhaps,  be  best  given  by  turning 
the  discussion  into  a  dialogue.  An  English  steam 
vessel  is  boarded  by  a.  pilot,  outside  of  Bandy- 
Hook.  **  Captain,"  says  the  pilot,  "  you  will  have 
to  stop  those  wheels  at  your  sides,  when  you  get 
widiin  our  waters."  "  Why  so?*  asks  the  captain. 
**  Because  thc^State  of  New- York  have  granted 
to  Livingston  and  Fulton  an  exclusive  jright^  of 
navigating  in  its  waters  by  steam."  "  Sir,"  re- 
sumes the  captain,  *^  I  care  nothing  for  the  laws 

a  17  Jokni.  Rep,  p.  488. 
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18S4.     of  New-Tork.    I  know  of  no  laws  or  regala- 

^^^^^  tions  of  a  particular  State,  in  regard  to  trade 

▼.        and  com'inerce.    I  claim  the  .privilege  of  enter- 

<hfi^  ing  the  harbour  of  New-York,  under  the  la^w 
of  the  United  States,  and  the  treaty  of  amity 
and  commerce  subsisting  between  them  and  my 
sovereign.  I  insist  upon  my  right  of  •entering 
your  waters  as  I  please;  and  if  your  State  autho- 
rities, or  any  one  acting  under  them,  should  pre* 
vent  me,  the  King,  my  master,  will  know  how  to 
enforce  the  rights  of  his  subjects/'  ''  Patience, 
good  captoita,  patience,''  replies  the  pilot;  'Met 
yOur  head  and  your  boiler  <^ool ;  do  one  means  to 
prevent  your  entering  into  our  waters.  Only  stop 
your  machiniery,  and  hoist  those  sails  yoj[i  have 
carried  twenty  times  between  this  and  Liverpool, 
and,  I'll  answer  for  it,  we  shall  be  alongside  the 
wharf  aA  soon  as  yon  vessel,  that  you  see  bound 
inwards,  with  aH  her  canvass  spread."  This  is 
the  extent  of  the  prohiBition — ^the  Deo  dignus 
vindice  nodus!  Wh^n  the  case  occurs  of  a  vessel 
navigating  across  the  Atlantic,  without  sails,  the 
question  m^ybe  discussed,  whether  it  be  a  viola- 
tion of  the  laws  of  Congress,  that  she  shoidd  be 
req&irjpd  to  fit  herself  to  the  harbour,  by  providing 
herself  with  a  sail.  The  same  may  be  said  as  to 
coasting  vessels  from  more  distant  Statea.  As  to 
thi^se  from  contiguous  States,  and  whose  trade 
can  just  as  well  be  carried  on  by  sails  as  by  steam 
engines,  it  is  ridiculous  to  say,  that  such  a  regula- 
tion  prohibits  or  interferes  vrith  their  conunerce. 
Is  it  any  part  of  the  power  intended  to  be  dele- 
gated to  Congress,  to  regulate  as  to  those  matters.^ 
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The  Utmost  that  can  be  said  is,  that  the  passage     1824* . 
may  be  a  little  longer,  and  may  be  somewhat  re*-  ^^^J^^^ 
tarded;    The  doctrine  of  the  FederdlUf  applies        v. 
here,  that  it  is  not  a  mere  possibility  of  inconve*     ^s^*^ 
nience  in  the  exercise  of  powers,  but  an  immediate 
constitutional  repugnancy,  that  can,  by  implica-- 
tion,  alienate  and  extinguish  a  pre-existing  right 
of  sovereignty.    Regulations  for  a  toll-bridge  may 
delay  the  mail  carrier,  and  so  far  interfere  with 
the  execution  of  the  power  delegated  to  Congress, 
of  regulating  the  post  of&ce  and  post  roads;  but, 
could  he  gallop  over  a  bridge,  that  a  State  law 
directed  should  always  be  crossed  on  a  walk? 

But  the  clause  in  the  constitution,  authorizing 
Ck^ngress  to  make  laws  respecting  patents,  is  supr 
posed  to  present  another  argument  against  the 
coostitutionality  of  those  State  laws.  This  point, 
having  been  but  very  slightly  mentioned,  and  in 
mnae  measure  abandoned,  by  t|je  appellont^s  open- 
ing counsel,  would  not  be  dwelt  on  now,  if  the 
Attorney  General  had  not  intimated  an  intention 
of  insisting  and  relying  on  it.  If  the  appellant 
had  a  patent  of  any  kind,  on  which  h^  could  rest, 
it  might  &irly  be  urged  by  us  that  a  patent  cannot 
give  to  an;r  unpatented  thing,  even  tliough  con- 
nected wiih  one  that  is  patented,  the  right  to  vio* 
late  the  State  law.  But  how  does  or  can  that 
question  come  up  in  this  case?  There  is  here  no 
allegation  of  a  i>atent,  nor  a  claim  of  any  thing 
entitled  to  be  protected  by  the  patent  law,  and 
the  use  or  enjoyment  of  ivhich  has  been  interfered 

a  Xle  Federally.  Mo.  32. 
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1924.  with  by  the  exclusive  grant.  As  the  appellant 
claims  no  patent^  if  this  power  in  Congress  can 
furnish  to  him  any  objection  against  the  State 
laws,  it  must  be  on  the  ground,  that  inasmuch  as 
Congress  is  authorized  to  promote  the  progress  of 
science  and  useful  arts,  by  securing,  for  limited 
times,  to  authors  and  inventors  the  exclusive  right 
to  their  respective  writings  and  discoveries,  every 
State  law,  calculated  or  purporting  to  promote 
the  progress  of  science  and  useful  arts,  •  is  utterly 
void,  merely  because  that  is  its  purport  and  object, 
even  though  it  should  not  relate  to  any  invention 
or  discovery ;  though  the  privileges  it  may  confer 
should  not  be  given  on  the  score  of  invention  or 
discovery,  but  of  public  policy  and  convenience; 
and  fvrther,  although  there  is  no  discovery  or  in- 
vention of  any  other  person  in  existence,  the  right 
to  which  Congress  could  secure,  and  which  has 
any  relation  to  the  State  grant.  That,  in  short, 
the  appellant,  or  any  other  person,  has  a  right  to 
treat  the  State  law  as  a  nullity,  and,  in  violation 
of  it,  to  use  unpatented  articles,  and  incapable  of 
being  the  subject  of  a  patent  or  protection ;  and, 
that  no  Court  or  process  of  law  has  authority  to 
restrain  him  from  the  use  of  what  never  can  come 
within  the  power  of  Congress;  because,  peradven- 
ture,  something  may  hereafter  be  discovered, 
having  some  relation  to  the  subject  of  the  State 
grant,  and  some  person  may,  hereafter,  be  enti- 
tled to  claim  the  benefit  of  the  constitutional  pro- 
tection, as  an  inventor.  The  extraordinary  bold- 
ness of  this  position  must  surprise  and  astonish. 
If  the  passing  of  the  patent  law  is  per  $e  comjpe- 
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tent  to  prevent  a  State  granting  this  exclqsive  lOSA. 
rights  for  a  thing  (so  far  as  the  pleadings  show) 
not  the  subject  of  a  patent^  it  is  equally  so  to  pre- 
vent a  State  granting  every  other  exclusive  right, 
and  particularly  if  connected  with  science  and  the 
useful  arts.  'If  the  law  alone  will  not  produce 
that  effect,  until  a  patent  is  granted,  at  variance 
with  the  exclusive  right,  the  patent  should  appear, 
to  let  us  see  if  it  be  really  at  variance,  and  have 
diat  effect 

If  the  last  steam  boat  laws,  enacted  since  the 
North  River  boats  were  in  operation,  had,  instead 
of  using  a  general  phraseology,  forbid  any  person 
to  use,  on  the  waters  of  the  State,  steam  boati9 
constructed  or  made  in  the  sanu^  manner  as  those 
then  used  by  Livingston  and  Fulton,  or  in  any 
manner  before  known  or  used,  or  in  any  manner 
invented  by  a  nonresident  alien,  would  there  be 
any  thing  for  the  patent  lawfet  or  power  of  Con* 
gross  to  operate  on  in  colliliioii  thereto?  If  not, 
then  those  State  laws  are  so  fat  good;  and  any 
one,  to  impeach  their  operation,  must  claim  and 
show  that  he  has  a  boat  constructed  in  a  diffiirent 
manner,  and  which  is  patented  as  an  invention, 
or,  at  least,  is  a  subject /or  the  laws  of  Congress 
to  operate  upon,  and  which  he  is  restrained  from 
using. 

Has  it  ever  been  <fisputed  that  <  \  State  has  a 
right  to  grant  exclusive  privileges,  where  not  forr 
bidden  to  the  Legislature  by  its  ccmstitution? 
The  wiiBdom  and  the  motives  of  the  grants  ai^ 
points  for  which  it  is  responsible  to  the  people 
of  die  State  only ;  they  can  never  be  drawn  into 
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1834*  discussion  in  this  Court,  nor  come  under  the  con** 
trol  of  Congress.  It  is  a  right  inherent  in  the 
VJ  sovereignty  of  every  country,  not  delegated  to 
Congress,  but  allowed  to,  and  constantly  exer- 
cised by,  the  State  governments.  It  is  a  legisla- 
tive instrument  of  great  power,  and  may,  therefore^ 
be  used  to  evil  purposes;  but  it  may  be,  and  often 
has  been,  as  in  the  present  instance,  productive 
of  splendid  benefits.  It  must  reside  somewhere; 
it  does  not  reside  in  Con^rress;  where,  dien^  does 
it  reside? 

Whether  the  power  delegated  to  Congress  be 
e^tclusive  or  concurrent,  the  power  of  promoting 
science  and  useful  arts,  by  the  introduction  of 
imparted  improvements,  and  encouraging  the  em- 
ployment of  things  not  susceptible  of  being  pa- 
tented, is  exclusively  in  the  State  Legislatures. 
It  is  of  great  importance,  «and  exercised  by  every 
wise  government;  by  England,  France,  &c.  It 
domesticates  the  sciences  and  useful  arts/  the 
talents  and  genius  of  the  civilized  world.  The 
States,  in  the  exercise  of  this  their  ezclu8iwpau)erp 
which  has  been  employed  in  making  those  laws, 
are  not  to  be  interfered  with  from  any  apprehen- 
sion of  collision  in  the  exercise  of  a  concurrent 
power,  only  relating  to  another  branch  of  the 
same  subject,  which  the  State  has  not  usedf  and 
which  Congreto  may  never  have  an  opportunity  of 
using. 

I  say,  a  concurrent  power;  for  such  is  that 
delegated  to  Congress.  One  of  the  counsel  now 
opposed  to  us,  in  his  argument  in  the  case  of 
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Stiurge$  V.  CramUmhidd'  places  in  his  third  1824* 
class,  that  is,  among  the  concurrent  powers,  that  ^"^^^onT^ 
to  promote  the  progress  of  science  and  useful  arts;  ▼• 
and  says,  very  truly, ''  from  the  exercise  of  any  of  ^  ^ 
these  powers,  the  States  are  neither  expressly, 
nor  by  any  fair  rule  of  construction,  excluded.*' 
Judge  Tucker,  in  his  Appendix  D.  p.  182.  265. 
among  the  cases  in  which  the  States  liave  unquu- 
tiamMy  concurrent,  though,  perhaps,  subordinate 
powers,  with  the  federal. government,  ranks  the 
power  to  promote  the  progress  of  science  and 
the  useful  arts,  by  securing  to  the  authors  and 
inventors  the  exclusive  right,  within  the  State^ 
to  their  respective  writings  and  discoveries.  In 
the  case  of  Litringstan  v.  Van  Ingen,^  Thomp- 
son, J.  takes  for  granted,  that  it  is  so,  and  it  is 
expressly  asserted  by  Kent,  C.  J. ;  and  in  the  same 
case,  an  instance  is  given  of  its  exercise,  by  an 
act  of  the  Legislature  of  New-York,  in  favour  of 
Mr.  Rumsey,  passed  on  the  23d  of  February,  1789, 
after  the  adoption  of  the  federal  constitution,  and 
shortly  before  the  first  meeting  of  Congress.  It 
was  entitled,  ^  for  securing  to  Jamdb  Rumsey  the 
sole  right  and  advantage  of  making  and  employ  ii^r, 
for  a  limited  time,  the  several  mec&anical  im- 
provements by  him  lately  invented.''*  I  do  not 
speak  from  research,  but  I  understand  that  he 
obtained  a  sinnlar  patent  from  several  other  States. 
This  law  is  acotemporaneous  exposi^on  of  the 

«  4  IF>Ml.  Ajp.  16S. 

'"  ct  Qremk^B  id.  of  ike  Lam,  p.  271. 
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1824.  constitution,  and  shows  that  the  State  considered 
i&Eielf  as  still  retaining  a  concurrent  right  of  legis- 
lation on  the  subject  of  inventions  in  science  and 
the  useful  arts,  notwithstanding  the  new  consti- 
tution, and  the  recent  transfer  of  similar  powers 
to  Gongreiss. 

What  is  the  power  delegated  to  Congress,  and 
on  what  principle  is  it  founded?  A  confined  and 
partial  mode  of  promoting  the  progress  of  science 
and  useful  arts,  viz.  by  securing,  for  a  limited 
time,  to  authors  and  inventors,  the  exclusive  right 
to  their  respective  writings  and  discoveries.  The 
Federalist,  No.  43^*  says,  '^  the  utility  of  this 
power  will  scarcely  be  questioned.  The  copy- 
right of  authors  has  been  solemnly  adjudged  in 
Great  Britain  to  be  a  right  at  common  law.  The 
right  to  useful  inventions  iseems,  with  equal  rea- 
son, to  belong  to  the  inventors.'*  This  dommen- 
tary,  and  the  words  of  the  constitution,  show  that 
the  power  is  only  founded  on  the  principle  of  lite- 
rary property  extended  to  inventions.  It  pro- 
ceeds upon  assuming  a  pre-existent  common  law 
right,  which,  however,  requires  to  be  j^operly 
secured  by  adequate  remedies.  Its  principle  is 
entirely  different  from  that  on  which  patents  rest 
in  England.  They  are  exclusive  rights,  not 
merely  secured,  but  created  and  granted;  they 
are  monopolies  for  things  invented  or  imported, 
and  do  not  suppose  or  act  on  any  pre-exisient 
right;  but  grant  a  right,  the  origin  and  efficacy  of 
which  is  derived  from  its  being  a  gift  from  the 

a  p.  269. 


OF  THE  UNITED  STATES.  147 

crown,  permitted  and  legalized  by  act  of  Parlia-  1824. 
ment.  It  is  contended,  because  the  English 
Judges  have  construed  their  statute  of  monopolies 
so  as  to  include  imported  improvements,  under 
the  term  inventiansj  that  our  constitution  should 
receive  the  same  construction;  but  there  is  no 
foundation  for  the  position.  The  English  Judges 
strained  the  words  of  their  atatute,  contrary  to  all 
fair  construction,  because  they  felt  the  importance 
of  a  power  to  encourage  imported  improvements, 
and  saw  no  other  way  by  which  it  could  be 
done;  and,  besides,  their  interpretation  went  to 
strengthen  and  increase  the  royal  prerogative. 
But,  with  us,  imported  improvements  can  be  per- 
fectly encouraged  by  the  States ;  and  the  power 
delegated  to  Congress,  is  founded  on  the  common 
.  law  pre-ezistent  right  of  inventors  to  their  own 
discoveries,  which  can  have  no  application  to  the 
mere  possessors  of  imported  improvements.  The 
constitution  itself  does  not  use  the  word  patentf 
and  it  is  to  be  regretted  that  the  act  of  Congress 
does;  for,  thp  use  of  the  word  impljring  a  resem- 
bliuice  to  the  English  patent,  has  led  to  a  false 
view  of  the  powers  of  Congress. 

But,  in  truth,,  according  to  the  English  accep- 
tation of  the  term.  Congress  has  no  power  to 
grant  them.  It  has  no  authority  to  make  exclusive 
grama  of  any  kind ;  that  power  remains  solely  in 
the  States,  as  a  part  of  their  original  sovereignty, 
iriiich  has  never  come  within  the  purview  of  the 
federal  constitution.  A  patent,  in  England,  and 
evety  coimtry  but  this,  implies,  the  creation  and 
gift  of  a  right,  by  force  of  the  sovereign  power. 
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1824.     eonferring  upon  an  individual  a  monopoly,  in 

^^^^X^  which  he  had  no  pre-exiatent  right    This  can  be 

▼.        done  by  the  States,  and  only  by  the  States.    The 

^^^  power  delegated  to  Congress,  does  not  authorize 
it  to  create  any  rights  or  to  give  any  right;  it  only 
enables  that  body  to  secure  a  prensxistent  conunon 
law  right,  and  for  that  purpose  it  may  create  and 
'give  a  remedy.  Wh^re  there  is  no  pre-existent 
right  to  be  secured,  the  power  of  Congress  cannot 
operate.  To  these  positions,  the  attention  of  the 
Court  is  directed,  as  they  may  be  found  important 
in  the  sequel. 

Although  the  article  in  the  constitution  is  ex- 
pressed with  accuracy,  yet  it  also  has  employed  a 
word,  sometimes  taken  in  different  senses,  and 
which  has  likewise  contributed  to  a  false  view  of 
the  power  of  Congress:  the  expression  is,  '^  an 
exclusive  right.''  The  word  **  exclusive''  may  well 
mean,  as  it  does  here,  indiviiudlf  solCf  or  sepa- 
rate,  in  which  sense,  every  man's  private  property, 
to  which  no  other  man  has  any  claim,  is  hid  ex- 
clusive property.  In  that  sense,  Judge  Chase 
says,  in  the  case  of  Calder  et  ux.  v.  Bull  et  ux.'. 
'Vlf  any  one  has  a  right  to  property,  such  right  is 
a  perfect  and  exclusive  rigW^  But,  that  word, 
exclusive,  is  more  frequently  applied  to  exjpress^ 
that  others  have  been  excluded  or  shut  out  from 
the  participation,  of  what  they  were  previously 
entitled,  or  would,  but  for  thiat  exclusion,  be  en- 
titled to  enjoy  and  use.  In  thi^sense,  the  phrase, 
exclusive  rights  or  privileges,  is  ordinairily  under- 

.  «  S  Dalbu^  Rep.  994. 
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Stood.  But,  it  never  was  iptetided  to  give  Con-  1824. 
gresB  any  power  to  grant  exclusive  privileges;  and 
in  the  article  of  the  constitution,  that  meaning  of 
the  word  would  be  inconsistent  with  the  idea  of 
securing  a  pre-existing  right.  All  error  would  have 
been  avoided,  if  the  adjective  had  been  entirely 
omitted,  or  the  word  tndtndtial  substituted. 

At  the  time  of  making  the  State  grant  in  ques- 
tion, no  man  had,  and^  indeed,  no  maA  yet  has, 
any  pre-existing  right  to  an  invention,  connected 
with  the  subject  matter  of  the  grant.  Suppose 
any  .man,  however^  now  to  make  an  invention, 
and  seek  to  use  it  without  procuring  for  himself 
a  patent,  or  availing  himself  of  the  power  dele- 
gated to  Congress,  surely  the  law  of  the  State 
would  be  competent  to  prevent  his  using  it  within 
its  waters  and  jurisdiction.  The  statute  law  would, 
.in  that  instance,  operate  on  the  common  law,  and 
prevent  the  common  law  right,  pro  tanto,  from 
ever  arising,  in  the  same  way  as  in  a  fishery. 
The  right  of  fishing,  in  a  public  navigable  river, 
is  a  conmion  right ;  but,  suppose  that  before  the 
Inrth  of  any  given  individual,  a  part  of  that  na^- 
gable  river  had,  by  statute,  been  turned  into  a 
several  fishery,  surely  his  common  right  would 
ilot  entide  him  to  fish  in  that  part  of  the  na- 
vigable river .  which  a  statute  had,  before  the 
commencement  of  his  common'  right,  turned 
into  a  separate  fisheiy.  His  right  to  fish  there 
never  had  a  commencement  or  origin— So  with 
this  supposed  inventor.  A  statute,  prior  to 
the  commencement  of  his  common  law  right,  so 
acted  on  that  common  law  itself,  that  a  right 
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1824.  in  him  to  use  his  invention,  in  the  waters  of  the 
State,  never  had  a  commencement  or  origin. 
Now,  suppose  the  inventor  to  procure  a  patent; 
would  that  enable  him  to  use  his  patented  inven- 
tion within  the  jurisdiction  and  vraters  of  a  State, 
contrary  to  its  statutes?  If  it  did,  what  would  be 
its  operation  ?  The  delegated  powei;  is  only  to 
secure  a  pre-existent  right;  it  can  only  do  that,  so 
far  as  there  is  a  pre-existent  right;  where  there  is 
not,  there  is  nothing  to  be  secured.  So  far,  then, 
as  relates  to  any  use  or  exercise  of  the  invention 
within  the  State,  there  would  be  no  right  to  be 
secured,  and  nothing  for  the  power  of  Congress 
to  operate  upon.  But  further,  if  the  inventor, 
before  obtaining  his  patent,  could  not  legally  use 
hia  invention,  but,  aftf  r  obtaining  his  patent, 
could  use  it  in  despite  of  the  State  laws,  the 
patent  would  then  create  and  give  a  right  that  did 
not  exist  before,  and  thus  transcend  the  power 
delegated  to  Congress,  which  does  not  enable 
that  body  to  create  or  give  any  right,  but  only  to 
create  and  give  a  remedy,  for  the  purpose  of  $e^ 
curing  an  existing  right,  which  derives  its  origin 
and  fore  Kxom  some  other  law  or  laws  than  those 
made  by  congress. 

So  far,  then,  as  relates  to  those  State  laws,  it 
is  impossible  that  their  validity  can  be  affected  by 
the  patenting  of  any  invention  or  discovery  made 
subsequent  to  their  enactment.  But  it  may  stilT 
be  advisable  to  pursue  the  same  course  of  reason- 
ing, and  inquire  how  far  even  the  existence  of  a 
patent,  previous  to  the  passing  of  such  acts,  would 
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enable  the  patentee  to  use  his  invention  in  despite     1884. 
of  them. 

The  object  of  a  patent,  granted  in  pumiance 
of  the  delegated  power,  is  to  perfect  an  imperfect 
tight,  by  exactly  ascertaining,  if  I  may  say  so,  its 
means,  and  boundaries,  and  identiQr»  and  by  afford- 
ing an  adequate  remedy  for .  its  violation.    The 
precise  nature  of  the  remedy  is  within  the  discre-* 
tion  of  Congress;  but  the  nature  of  the  evil  it  pur- 
ports to  remedy,  is  entirely  illustrative  of  the. 
extent  of  the  power  delegated  to  Congress.    The 
patent  law  itself  shows  that  its  object  is,  to  turn 
the  imperfect  right  into  property^  for  it  directs, 
that  the  applicant's  petition  shall  signify  a  desire 
of  obtaining  an  exdufive  property  ia  his  improve- 
ment   And  the  clause  giving  the  remedy,  shows 
the  injury  against  which  Congresa  intended  to 
guard,  and  against  which  alonoAit  had  any  power, 
under  the  constitution,  to  provide  a  guard:  where 
any  person  'V  shall  mofte,  dMMc,  ms,  or  iett^  the 
thing,  whereof  the  exclusive  right  W  secured  to 
the  patentee  by  such  patent,  &e.*  But,  no  remedy 
is  provided  against  j»*sfM»ilti^  from 

mioUmg,  deeuing,  utimg  or  $IMng  the  thing  so 
patented.  That,  if  any  grievance  at  all,  is  one 
not'WithiAthe  purview  of  the  .act,  nor  within  the 
powers  of  Congress,  and  against  which,  therefore, 
no  remedy  is  there  provided. 

The  ol^ect  of  this  power,  and  of  the  law  made 
mider  it,  is  to  givjo  to  the  pre-eyistent  but  imper- 
fect right,  the  security  and  attributes  of  actutU 

MJdqf  PA  21,  179S|  a.  1. 


152  CASES  IN  THE  SUPREME  COURT 

1824.  property.  When  the  law  of  Congress  has  done 
Uiat,  it  is  functus  officio;  and  it  leaves  that  right, 
which  it  has  placed  in  theiclass  of  actual  pro- 
pertj,  to  be  used  and  enjoyed  like  eyery  other  kind 
of  actual  property,  conformably  to  the  laws  of  the 
place  where  it  is  to  be  enjoyed.  That  which  is 
thus  the  object  of  the  power  and  law  of  Congress, 
is  the  patent-right,  which  it  has,  as  it  were,  con- 
verted into  a  chattel.  But  the  difference  between 
the  patent-right  and  the  thing  patented,  is  great 
and  palpable,  equal  to  the  difference  between  a 
copy-right  and  a  book.  If  a  State  attempted  to 
authorize  a  violation  of  these  rights,  to  enable 
another  to  make  use  of  or  vend  the  thing  patented, 
or  to  print  the  book,  or  to  throw  open  aiid  in  com- 
mon, the  patent-right  or  the  copy-right,  then  its 
law  would  be  unconstitutional.  But  the  rigkt$, 
and  only  the  rights^  are  the  object  of  the  power 
and  laws  of  Congress;  the  things  themselves  are 
personal  property  or  chattels  of  the  ordinary  kind, 
to  be  enjoyed^  like  all  other  property,  subject  to 
laws  over  which  Congress  has  no  control. 

If  so,  why  has  not  a  State  a  right  to  prohibit 
the  use  of  the  thing  patented  within  its  jurisdic- 
Itop?  It  can  do  so,  as  to  all  other  kinds  of  pro- 
perty. It  is  no  argument  to  say,  that  if  one  State 
can  do  it,  every  State  can  do  it.  If  every  State 
wished  to  do  it,  how  could  they,  or  why  should 
they,  be  prevented?  But,  is  not  that  the  case 
vrith  every  kind  of  property?  And  if  they  should 
extend  that  power  over  any  species  of  unpatented 
property,  could  Congress  Interfere?  The  indiri- 
dual  States  having  that  power  over  every  kind  of 
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originally  perfect  property,  can  it  be  sttppoMcl,     1894* 
that  because  Congress  was  empowered  to  torn  ^"^^j^^ 
imperfect  into  perfect  property,  this  newly  secured     ^t^_ 
species  should  occupy  a  superior  class,  and  pes-     ^^^^' 
sess  privileges  and  exemptions  that  were  never 
attached  to  any  other  kind  of  property?    The 
power  of  regulating  and  prohibiting  the  use  of 
every  kind  of  pro][>erty  must  be  somewhere;  it  is 
a  necessary  part  of  legislative  sovereignty,  and 
must  be  intrusted  to  some  constituted  auUiority* 
As  to  all  other  kinds  of  property,  it  is  undoubtedly 
in  the  State  Legislatures.    Things  patented  may 
be  dangerous  or  noxious ;  they  may  be  generally 
useful,  and  locally  injurious;  such,  for  instance^ 
might  be  torpedoes  in  a  peaceful  and  commercial 
port;  fire  balloons  and  squibs  in  a  populous  city; 
though,  in  some  places  and  on  some  occasions, 
they  may  well  be  useful  and  advantageous,  or,  at 
least,  harmless.     Among  the  curiosities  in.  the 
patent  office,  there  probably^are  some  patented 
velocipedes.    The  Corporation  of  New-Tork,  in 
1819,  by  an  ordinance,  prohibited  the  use  of  any 
velocipede  in  the  streets  of  that  ci^.    Had  it  not 
a  right  to  do  so;  and  could  the  owner  c^  any  of 
those  patent  velocipedes  use  them  in  the  streets, 
in  despite  of  that  ordinance?    The  Legislature  of 
New- York  has,  for  many  years,  prohibited  the 
drawing  of  any  lotteries  Uiere,  except  what  it  has 
granted  to  certain  public  institutions,  such  as 
Union  College,' and  the  College  of  Physiciaqs. 
By  virtue  of  the  prohibition  to  others,  and  the 
grant  to  those  institutions,  they  have  obtainedan 
exclusive  right  of  drawing  lotteries.  am3ar't6> 
VouIX.  to 
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1824.  that,  the  constitirtionality  of  which  is  now  in  con- 
troyersy.  Joseph  Vanini  has  patented  a  new 
mode  of  drawing  lotteries^  which  is,  unquestiona- 
bly, a  great  improvement,  simplifying  the  opera- 
tion,  and,  by  completinjgf  it  in  less  than  five  minutes, 
preventing  all  insurances,  and  many  of  the  evils 
attendant  on  the  old  mpide.  But,  could  he,  be- 
cause his  invention  is  an  improvement  and  patent- 
ed, insist  on  a  right  to  use  it,  and  draw  lotteries 
in  the  State  of  New-Tork,  contrary  to  its  laws, 
and  indeed,  now,  to  the  express  provisions  of  its 
constitution  ?  No.  The  power  to  prohibit  the  use 
of  patented  things,  either  generally  or  locaUy, 
must  reside  somewhere.  Can  Congress  prohibit 
the  use  of  locally  injurious,  but  patented,  things^ 
in  the  watenr,  or  the  cities,  or  the  populous  towns 
of  New-Tork?  If  not,  because  it  has  no  power 
of  regulation  or  prohibition,  where  does  that 
power  reside  ?  If  it  reside,  as  it  must,  exdwMig 
in  the  State  Legislatures,  or  subordinate  authori- 
ties, who  but  their  constituents  can  inquire  into 
thennotives  or  propriety  of  their  exercise  of  that 
power,  or  the  extent  to  which  it  should  be  carried? 
If  the  States  have  not  that  regulating  and  control- 
ling power,  as  Congress  assuredly  has  it  not, 
what  is  the  ccmsequence  ?  A  patent  can  be  got  for 
any  thing,  and  with  no  previous  competent  autho- 
rity to  decide  upon  its'  utility  or  fitness.  If  it  once 
issues  firom  the  patent  office,  as  fiill  of  evils  as 
Pandora's  box,  if  they  be  as  new  as  those  that 
issued  from  thence,  it  is  above  the  restraint  and 
control  of  the  State  Legislatures*— of  the  Legisla- 
ture of  the  United  States— of  every  human  autho- 
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rity!  I  pot  the  case  of  their  being  noxiouB  or  1824. 
dangerous;  bat  thiere  may  be  a  multitude  of  other 
reasons  for  regulating,  restraining,  or  even  pro- 
hibiting tb^ir  use;  of  these  Congress  can  take  no 
cognizance.  If  the  State  governments  can  take 
no  cognizance  of  them,  no  institution  can;  if 
they  can  take  cognizance,  their  power  is  exclu- 
mye,  and  thmr  exercise  of  it  cannot  be  reviewed. 
Could  Congress  (incapable  as  it  is,  of  itself,  pro* 
faibiting  4he  use  of  patented  things,)  pass  a  law, 
tM  ward$f  that  a  patentee  shall  haive  a  right  to  use 
his  patented,  machine  in  any  State,  notwithstand- 
ing any  prohibitory  laws  of  that  State?  Would 
that  be  within,  the  power  of  Congress  ?  How,  then, 
can  implication  give  to  the  patentee  the  same 
fight?  If  a  patent  can  give  a  right  to  use  the 
thing  patented,  in  contravention  of  this  exclusive 
right,  it  would  have  the  same  eifiect  in  contraven- 
tion of  any  other  exclusive  right  granted  by  a 
State.  Ferries,  stage-coaches,  &c.  all  the  grants 
respecting  them,  would  be  broken  down  by  some 
patented  vehicle,  for,  they  are  all,  inpajri  maU- 
TM,  exclusive  grants,  frojn '  motives  of  public 
policy;  and,  having  no  connexion  with  the  princi- 
ple of  literary  property,  which  is  thf  origin  and 
the  object  of  patent-rights,  they  cannot  be  affected 
by  apy  power  given  to  Congress.  A  State  ha^ 
the  same  jurisdiction  and  authoriQr  over  its  rivers 
and  lakes,  that  it  has  over  its  canals.  Now,  if  the 
.  Legislature  of  New- York  judged  it  advisable  so 
to  do,  could  it  not  prohibit  any  boat,  using  some 
patented  machineiy,  from  navigating  its  western 
canal?    If*  it  could,  why  could  it  not  make  the . 
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1824t  tame  prohibition  to  to  its  riven  and  faikes;  and  ^f 
the  act  here  riiould  be  an  ezoeaa  or  abuse  of  le- 
gislation,  'would  not  its  responsibility  be  exdu- 
iitely  to  thcf  people  of  the  State? 

The  State  of  New-York,  from  motives  *not 
examinable  here,  made  a  contractj  which  is  the 
foundation  of  our  right;  it  could  only  do  so  by*a 
law*  The  State  had  a  right  to  contract,  and,  so 
far,  it  stands. on  the  same  footing  as  if  one  indi^ 
vidual  ^contracted,  for  a  valuable  consideration, 
with  another,  to  receive  his  supplies  of  any  article 
from  him  only.  In  the  case  of  individuals,  could 
a  man,  having  a  patented  improvement  of  the 
same  article,  insist  on  annulling  that  contract,  as 
Interfering  with  his  exclusive  right  and  patent? 
If  not,  why  should  not  a  State,  capable  of  con* 
tracting,  4iave  the  same  right  to  make  that  bar- 
gain, and,  consequentiy,  exclude  the  use  of  the 
patented  article  in  its  jurisdiction  and  domain,  as 
an  individual  has  in  his  own  house  and  farm? 
The  waters  of  the  State  are  the  domain  and  pro- 
p^ity  of  the.  State,  subject  only  to  the  commercial 
regulations  of  Congress.  Why  should  not  the 
contract  of  a  State,  in  regard  to  its  domain  and 
property,  be  as  sacred  as  that  of  an  individual? 
Such  a  contract  was  in  this,^  and  may  in  many 
cases,  be  very  useful  and  advantageous*  Who  is 
to  judge  of  that  but  the  State  Legislatures? 
Could  Congress  haye  made  this  contract,  or  ac- 
quired this  benefit  for  the  State?  Certainly  not. 
K'the  State  cannot,  what  power  or  authori^  can? 
And  19  it  come  to  this^  that  a  contracl^  such  as 
Aveiy  indii;iduat  in  the  land  may  wisely  and  law-' 
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fidly  make,  for  his  own  benefit,  and  to  be  enforced     1824.   . 
IB  his  own  premises,  no  State,  and  no  authority 
for  any  State,  can  make  for  its  benefit,  and  to  be 
enforced  in  its  jurisdiction? 

There  are  circumstances  connected  with  those 
laws,  sufiicient  to  make  any  tribunal  require  the 
strongest  arguments  before  it  adjudged  them  in- 
valid. '  The  State  of  New- York,  by  a  patient  and 
forbearing  patronage  of  ten  years,  to  Livingston 
and  Fuitota,  by  the  tempting  inducement  of  its 
proferred  reward,  and  by  the  subsequent  libe- 
rality of  its  contract,  has  called  into  existence  the 
noblest  and  most  useful  improvement  of  the  pre- 
sent.day.  Genius  had  contended  with  its  inherent 
difiiculties,  for  generations  before;  and  if  some 
had  neariy  reached,  or  some  even  touched,  the 
goal,  they  sunk  exhausted,  and  the  result  of  their 
efforts  perished  in  reality,  and  almost  in  name. 
Such  would,  probably,  have  been  the  end  of  Ful^ 
ton's  labours;  and,  neither  the  wealth  and  talents 
of  his  associate,  nor  the  resources  of  his  own 
great  mind,  would  have  saved  him  from  the  fistte 
of  others,  if  he  had  not  been  sustained,  for  years, 
by  the  wise  and  considerate  encouragement  of  the 
State  of  New-Tork.  Shfe  has  brought  into  noon- 
day splendour,  an  invaluable  improvenient  to  the 
intercourse  and  consequent  happiness  of  man, 
which,  without  her  aid,  would,  perhaps,  have 
scarcely  dawned  ui>on  our  grandchildren.  She 
has  not  only  rendered  this  service  to  her  own  citi- 
zens, but  thft  benefits  of  her  policy  have  spread 
themseives  over  die  whole  Union.  Where  cab 
you  turn  your  eyes,  and  where  can  you  travel^  - 


1^  CASES  IN  THE  SUPREME  COURT 

1^84.  Hidioitt  hirnng  your  eyes  delighted,  oidBoiiie  part 
of  the  fatiguee  of  your  journey  relieired,  by  the 
preaenoe  of  a  stedm  boat?  The  Ohio  and  Miana- 
sippi,  she  has  converted  into  rapid  channels  fot 
communicating  wealth,  comforts  and  enjoynmits, 
from  their  mouths  to  their  head  waters.  And  the 
happy  and  reflecting  inhabitants  of  the  States  they 
wash,  may  well  ask  themselves,  whether,  next  to 
the  constitutions  under  which  they  live,  there  be 
a  single  blessing  they  enjoy  from  the  aft  and  la- 
boor  of  man,  greater  *han  what  they  have  deriv:  J 
from  the  patrona^re  of  the  State  of  New- York  to 
Robert  Fulton:  But  the  mighty  benefits  that  have 
resulted  from  those  laws,  are  not  circumsciibed, 
eyen  by  the  vast  extent  of  our  Union.  New-Twk 
may  raise  her  head,  she  may  proudly  raise  her 
head,  and  cast  her  eyes  over  the  whole  civilized 
worid;  she  there  may  see  its  countless  waters 
bearing  on  tl^eir  surface  countless  oflbprings  of  her 
munifieenoe  and  wisdom.'  She  'may  fbn<Hy  oako- 
late  on  their  speedy  extension  in  every  dbediaO; 
and  through  eveiy^  region,  from  Archangel  to  Cal- 
cutta; and  justly  arrogating  to  herself  the  labours 
of  the  man  she  cherished,  and,  conscioui  of  the 
value  of  her  own  good  vrorks,  she  may  turn  the 
mournful  exclamation  of  JSneasinto  an  expreasioa 
of  triumph,  and  exultingly  ask, 

Qua  regio  in  terrii,  wmtriium  plna  ItAarUf 

And  it  is,  after  all  those  advantages  have  bett 
acquired  and  realized  to  the  world — after  nidDMr 
rous  individuals  have  embarked  their  (brtunesi  ok 
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the  fidth  of  those  grants,  and  a  ten  years  aequies*     1824. 
cenoe  in  the  decision  by  which  they  were  sane-  ^^Jabow^ 
tioned— after  the  property  they  hove  ci^eated  has       t. 
been  diffused  among  a  multitude  of  possessors— -     ^    * 
after  it  has  become  the  sole  support  of  the  widow 
and  the  orphan — after  it  has  received  and  ex- 
hausted the  accumulated  savings  of  the  laboriotis 
and  industrious  heads  of  families,  that  a  decision 
is  required,  which  cannot,  indeed,  undo  the  last- 
ing benefits  already  procured  to  the  world,  but 
would,  assuredly,  undo  many  of  those  who  have 
confided  their  wealth  and  means  to  the  stabili^ 
and  observance  of  those  laws! 

The  Aitamey'Ocneri$^,  for  tlie  appellant,  in 
reply,  insisted,  thai  the  laws  of  New^Toik  were 
unconstitutional  and  void: 

1.  Because  they  are  in  conflict  witli  powers  ex- 
clusively vested  in  Congress,  which  powers  Con- 
gress has  fully  exercised,  by  laws  now  subsisting 
and  in  fiill  force. 

2.  Because,  if  the  powers.be  concurrent,  the 
legislation  of  the  State  is  in  conflict  with  that  of 
Cpngress,  and  is,  therefore,  void. 

He  stated,  that  the  powers  with  which  the  laws 
of  New-York  conflict,  are  the  power  "  to  promote 
the  progress  of  science  and  the  useful  arts,  by 
securing,  for  a  limited  time,  to  authors  and  in-^ 
venters,  the  exclusive  right  to  their  respective 
writings  and  inventions,''  and  the  power  ''  to  re- 
gulate conuner^e  with  foreign  nations,  and  amon^ 
the  several  States."  If  these  powers  were  exuu- 
sive  in  Congress,  and  it  had  exercised  them,  bf* 
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t824«  siibiistiiig  laws;  and  if  the  laws  of  New-York  in- 
terfere with  the  laws  of  CoogretUt  by  obrtmctiiig, 
impedingi  retarding,  burdening,  or  in  any  other 
manner  controlling  their  operation,,  the  laws  of 
New-Tork  are  void,  and  the  judgment  of  the 
State  Court,  founded  on  the  assumption  of  their 
?afidi^,  inust  be  reyersed* 

In  discussing  this  question,  the  general  princi- 
ples assumed,  as  postulates,  on  the  other  side, 
might  be,  for  the  most  part,  admitted.  Thus, 
h  might  be  admitted,  that  by  force  of  the  de^ 
claration  pf  independence,  each  State  became 
sovereign;  that  they  were,  then,  independent  of 
each  other,  and  foreign  to  each  other ;  that  by 
virtue  of  their  separate  sovereignty,  they  bad, 
each,  full  power  to  levy  war,  to  make  peace^  to 
establish  and  regulate  commerce,  to  encourage 
the  arts,  and  generally  to  perform  all  other  acts 
of  sovereignty.  It  was  also  conceded,  that  the 
government  of  the  United  States  is  one  pf  dele- 
gated powers;  and  the  counsel  for  the  respondeqt 
added,  that  it  is  one  of  enumerated  powers.  Tet 
they  admitted  that  there  were  implied  powers^ 
and  had  given  a  different  rule  for  the  construction 
of  the  two  classes  of  powers,  which  vras,  that 
^  the  express  powers  are  to  be  construed  itrietfy, 
the  implied  powers  lUw^lify.^  But  the  implied 
powers,  he  presumed,  were,  only  those^whidi  are 
necessary  and  proper  to  carry  the  powers^  ex- 
pressly given,  into  effect—the  means.  t6  an  end. 
Thisdause  had  not  been  generally  regarded  as» 
in  ftot,  giving  any  new  powers.  Congress  would 
liave  h^  them  without  the. express  declaration* 
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The  dauM  was  iiueited  only  exakmndamH  am-    1824. 
Ula.    With  this  explanation,  it  might  be  con-  ^qJ^mi^ 
ceded,  that  the  constitution  of  the  United  States       t. 
is  one  of  delegated  and  enumerated  powers ;  and     ^ 
that  all  powers,  not  delegated  by  the  constHotion 
to  the  national  government,  nor  prohibited  by  it 
to  the  States,  are  reserved  to  the  States  respec^ 
lively,  or  to  the  people.    The  peculiar  rule  of 
construction  demanded  for  those  powers,  might 
also  be  conceded:  that  the  express  powers  are  to. 
be  strictly  construed,  the  implied  liberally.    By 
which  was  understood  to  be  meanty  that  Congress 
can  do  no  more  than  theyare^srpr^tily  authorized 
to  do;  though  the  means  of  doing  it  are.  left  to 
their  discrefion,  under  no  other  limit  than  that 
they  shall  be  necessary  and  proper  to  the  end. 

On  the  other  hand,  the  counsel  for  the  respoii* 
dent  themselves  admitted,  that  CSongress,  never-* 
theless,  has  some  exclusive  powers;  and,  in  eon* 
formity  with  the  decisions  of  the  Court,  they 
'^mit  that  those  exclusive  powers  exist  under 
three  heads.  (1.)  When  the  power  is  given  to  Cda- 
gross  in  express  terms  of  exclusion.  (2.)  When 
a  power  is  given  to  Congress,  and  a  like  pofveris 
expressly  prohibited  to  the  States.  (3.)  Where  a 
ptfwer  given  to  Congress,  is  of  such  a  nature,  that 
the  exeroise  of  the  same  power  by  the  States 
would  be  repugnant 

With  itegard  to  the  de^e  of  repttgnanqr,  it 
was  insbted,  that  the  repugnancy  must  be  mani- 
fest, necessaiy,  unavoidable,  total,  and  directs 
Certamly  if  the  powen  be  repugnant  at  all,  they 
most  be  so  witib  all  these  qualificatiofts^    If  Con^ 
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1824.  grew,  in  the  lawfiil  exercise  of  its  power,  says 
that  a  thing  shall  be  done,  and  the  State  says  it 
shall  not;  or,  which  is  the  same  lihing,  if  Congress 
says  that  a  thing  shall  be  done,  on  certain  terms, 
and  the  Stfite  says  it  shall  not  be  done,  except  on 
certain  other  terms,  (he  repugnancy  has  all  the 
epithets  which  can  be  lavished  upon  it,  and  the 
State  law  must  be  void  for  this  repugnancy. 

A  new  test  for  the  application  of  thb  third  bead 

of  exclusiye  power,  had  been  proposed.    It  was 

said,  that  ''  no  power  can  be  exclusive  fix>m  its 

own  nature,  except  where  it  formed  no  part  of 

State  authority  previous  to  the  constitution,  but 

was  first  created  by  the  constitution  itself.''    But 

why  were  these  national  powers  thus  created  by 

the  constitution  ?    Because  they  look  to  the  whole 

United  States  as  their  theatre  of  action.    And  are 

not  all  the  powers  given  to  Congress  of  the  same 

character  ?    Under  the  power  to  regulate  com* 

merce,  the  commerce  to  be  regulated  is  that  of 

the  United  8tale$  with  foreign  nations,  among  the 

several  States,  and  with  the  Indian  tribes.    No 

State  had  any  previous  power  of  regulating  these. 

The  same  thing  might  be  affirmed  of  all  the  other 

powers  enumerated  in  the  constitution.    They 

T^ere  all  created  by  the  constitution,  because  they 

are  to  be  wielded  by  the  whole  Union  over  the 

whole  Union,  which  no  State  could  previously  do. 

If  any  one  power,  created  by  the  constitution, 

may  be  exclusive  for  that  reason,  then  all  may  be 

exclusive,  because  all  are  originally  created.    If, 

on  tlie  other  hand,  wc  are  to  consider  the  powers 

enumerated  inlhe  constitution,  not  with  reference 


OF  THE  UNITED  STATED  1^9 

to  the  grMter  ann  that  wields  them,  and  the  more  1824. 
extended  territory  over  which  they  operate,  but  >^|^|2^^ 
merely  in  reference  to  the  nature  of  the  particular  r» 
power  in  itself  considered}  then,  according  to  this-  ^ 
new  test,  all  the  powers  given  to  Congress  are 
eanemrent;  because  there  is  no  one  power  given 
to  it,  which,  considered  in  this  light,  might  not 
have  been  previoTisly  exercised  by  the  States 
witl^in  their  respective  sovereignties.  But  this 
argument  proved  too  much;  for,  it  has  been  con* 
ceded,  that  some  of  the  powers  a.re- exclusive  from 
their  nature;  whereas,  if  the  argument  were  true, 
none  of  them  could  be  exclusive.  On  this  argu- 
ment, the  entire  class  or  head  of  exclusive  powers, 
arising  from  the  nature  of  the  power,  must  be 
dbolished.  But  this  Court  had  repeatedly  deter- 
mined, that  tbere  is  such  a  class  of  exclusive 
powers.  The  power  of  establishing  a  uniform 
rule  of  naturalization,  is  one  of  the  instances. 
Its  exclusive  character  is  rested  on  the  constitii* 
lional  requisition,  that  the  rule  established  under 
it  ahould  be  unfform.* 

It  had  beeai^ected,  that  this  would  have  been 
•eoncurrent  power,  but  for  the  auxiliary  provision 
in  the  constitution,  that  a  citizen  of  one  State 
sliiBU  be  entitled  to  all  the  privileges  of  a  citizen  in . 
every  other  State.  The  answer  was,  that  it  is 
not  iso  determined  by  the  Court  in  the  case  cited, 
and  that  the  commentators  on  the  constitution 
|daoe  it  exclusively  on  the  nature  of  the.  power  as 
described  in  the  gnnt^ 

m  CUnt  r.  Chirac,  2  ITkeai.  Rep.  269* 
*  Vm  FttfersSil,  No.  42. 
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1 824.        fio  abo,  the  power  of  establiflhiog  mnifarm  laws 

^"^^^^^  on  the  subject  of  bankruptcies,  is  clearly  an  ex- 

.  T.        elusive  power  from  its  nature.    The  Court  has, 

^^^    indeed,  determined^  that  until  Congress  thought 

fit  to  exercise  the  power,  the  States  might  pass 

local  bankrupt  laws,  provided  they  did  not  impair 

the  obligation  of  contracts;  but,  that  a^  soon  as 

Congress  legislate  on  the  subject,  the  power  of 

the  States  is  at  an  end/ 

But  it  had  been  said,  that  this  doctrine  takes  away 
State  power,  by  implication,  which  is  contrary  to 
the  principles  of  interpretation  laid  down  by  the 
commentators  on  the  constitution.  It  was  not  the 
opinion  of  the  authors  of  the  Federaliit,  that  a 
State  power  could  not  be  alienated  by  implication. 
Their  doctrine  was,  that  it  might  be  alienated  by 
implication,  provided  the  implication  be  inevitii« 
ble;  and  that  it  is  inevitable  wherever  a  direct  and 
palpable  repugnancy  exists.  The  distinction  be- 
tween repugnancy  and  occasional  interference,  is. 
manifest.  The  occasional  interference,  alluded 
to  in  the  Fedendistf  and  admitted  by  this  Court, 
in  its  adjudications,  is  not  a  repugnancy  between 
the  powers  themselves:  it  is  a  mere  incidental 
interirerence  in  the  operation  of  powers  harmo- 
nious in  themselves.  The  case  put,  was  of  a  tax 
laid  by  Congress,  and  a  tax  laid  by  the  State, 
upon  die  same  subject,  e.  g.  on  a  tract  of  land. 
The  taxe9  operate  upon,  and  are  to  be  satisfied 
Gilt  of  the  same  subject.  It  might  be  inconve- 
nient to  the  proprietor  to  pay  both  taxes.    In  an 

0  Shuxd  V.  Cfowniiiihidd,  A  IPheat.  Rgf.lilt, 
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extrame  case,  the  subject  might  be  inadequate  to  1824. 
the  satisfaction  of  both.  Then  the  tax  laid  by 
the  paramount  authority  must  be  first  satisfied. 
Still,  this  incidental  interference  in  their  operation, 
is  not  an  inherent  repugnance  in  the  nature  of  the 
powers  themselves. 

It  was  also  said^  that  to  constitute  the  power  an 
exclusive  one  in  Congress;  the  repugnance  must 
be  such,  that  the  State  can  pass  no  law  on  the 
sabject,  which  will  not  be  repugnant  to  the  power 
given  to  Congress. 

This  required  qualification  before  it  could  be 
admitted.  Some  subjects  are,  in  their  nature, 
extremely  multifarious  and  complex.  The  same 
subject  may  consiist  of  a  great  variety  of  branches, 
each  extending  itself  into  remote,  minute,  and  infi- 
nite ramifications.  Onebr«ich  alone,  of  such  a  sub- 
ject, might  be  given  exclusively  to  Congress,  (and 
(be  power  is  exclusive  only  so  far  as  it  is  granted,) 
.  yet,  on  other  branches  of  the  same  subject,,  the 
States  might  act,  without  interfering  vrith  the 
power  exclusively  granted  to  Congress.  Com- 
merce is  such  a  subject.  It  is  so  complex,  multi- 
farious and  indefinite,  that  it  would  l^  extremely 
difficult,  if  not  impracticable,  to  make  a  digest  of 
all  the  operations  which  belong  to  it  One  or 
more  branches  of  this  subject  might  be  given  ex- 
clusively to  Congress;  the  others  may  be  left  open 
to  the  States.  They  may,,  therefore,  legislate  on 
commerce,  though  they  cannot  touch  that  branch 
which  is  given  exclusively  to  Congress. 

So  Congress  has  the  power  to  promote  the  pro- 
greai  of  science  and  the  useful  arts;  buionlyin 
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1824.  0D6  mode,  viz.  by  securing,  for  a  limited  time,  to 
authors  and  inventors,  the  exclusive  right  to  their 
respective  writings  and  discoveries.  This  might 
be  an  exclusive  power,  and  was  contended  to  be 
so.  Yet,  there  are  a  thousand  otber  modes  in 
which  the  progress  of  science  and  the  useful  arts 
may  be  promoted,  as,  by  establishing  and  endow- 
ing literary  and  philosophical  societies,  and  many 
others  which  might  be  mentioned.  Hence,  notf« 
withstanding  this  particular  exclusive  grant  to 
tIJongress,  of  one  mode  of  promoting  the  progress 
of  science  and  the  useful  arts,  the  States  may 
rightfully  make  many  enactments  on  the  general 
subject,  without  any  repugnance  with  the  peculiar 
grant  to  Congress. 

But^:  to  come  now  to  the  c  lestion,  whether  these 
State  laws  be  repugnant  V  this  grant  of  power, 
we  must  first  inquire,  why  it  was  conferred  on 
Congress  ?  Why  was  it  thought  a  matte&of  suffi- 
cient importance  to  confer  this  power  upon  the 
national  government?  The  answer  to  this  ques- 
tion would  be  found  in  the  history  of  the  country, 
in  the  nature  of  our  institutions,  and  the  great 
national  objects  which  the  constitution  had  in  view. 
The  country  was  in  its  infancy;  its  population 
was  small ;  its  territory  immense:  it  had  recently 
thrown  off  its  boiidage  by  the  war  of  the  revolu- 
tion, and  was  left  exhausted  and  poor — ^poor  in 
every  thing  but  virtue  and  the  love  of  country. 
It  was  still  dependent  on  the  arts  of  Europe,  for 
all  the  comforts,  and  almost  all  the  necessaries  of 
life.  We  had  hardly  any  manufactures,  scieqce, 
or  literature  of  our  own.    Our  statesmen  saw  the 


OF  THE  UNITED  STATES.  167 

grett  deatuiy  which  was  before  the  nation,  bat    1824. 
they  aaw.  also  the  necessity  of  exciting  the  ener-  ^qJJiI^^ 
gies  of  the  people,  of  invoking  the  genius  of  in«>        t. 
Tention,  and  of  creating  and  diffusing  the  lights       ^^^ 
of  science.    These  were  objects,  in  which  the 
whole  nation  was  concerned,  and  were^.  th^reibre, 
naturally  and  properly  confided  tp  the  national 
ffOTemment.     The  States,  indeed,  might  have 
exercised  their,  inherent  power  of  legislating  on 
this  subject;  but  their  sphere  of  action  was  com- 
paratively small;  their  regulations  would  naturally 
have  been  various  and  conflicting.    Discourage- 
ment and  disccmtent  would  have  arisen  in  some 
States,  from  the  superior  privileges  conferred  on 
the  works  of  genius  in  others ;  contests  woidd 
have  ensued  among  them  on  the  point  of  the  ori* 
ginalitypf  inventions;  and  laws  of  retortion  and 
reprisal  would  have  followed*    All  these  difficul- 
ties would  be  avoided  by  giving  the  power  to  Con- 
gress, and  giving  it  exclusively  of  the  States*    If 
it  were  wisely  exerted  by  Congress,  there  could 
be  no  necessity  for  a  cioncurrent  exercise  of  the 
power  by  the  States. 

The  terms  of  the  grant  are,  'VCongiess  shall 
have  powBr  to  promote  the  progress  of  science 
and  the  useful  arts,  by  securing,  for  a  limited 
time,  to  authors  and  inventors,  the  exc2tfffM  right 
to  their  respective  writings  and  discoveries^*'  This 
exduttve  right  is  to  be  co-extensive  with  the  ter- 
ritory of  the  Union.  The  laws  to  be  made  for 
seoaring  i^  must  be  uniform,  and  must  extend 
throughout  thjB  coiintiy.  The  exclusive^ature  of 
every  power  is  to  be  tested  by  the  character  of  the 
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1834.     acts  which  Gongrcta  is  to  pass.    This  is  the  case 
with  the  naturalization  laws.    The  ezclustveness 
of  the  power  to  establish  them,  resulted  from 
their  character  of  uniformity.     So  here,  the  ex- 
clusiveness  results  from  the  character  of  the  right 
which  they  are  to  confer.    It  is  to  be  exclustre. 
It  is  not,  indeed,  said,  that  Congress  shall  have 
the  exclusive  power,  but  it  is  said  that  they  shall 
have  power  to  do  a  certain  act,  which,  when  done, 
shall  be  exclusive  in  its  operation.     The  power  to 
do  such  an  act,  must  be  an  exclusive  power*    It 
can,  in  the  nature  of  things,  be  performed  only 
by  a  single  hand.    Is  not  the  power  of  one  sove- 
reign to  confer  exclurive  rights,  on  a  given  subject, 
within  a  certain  territory,  inconsistent,  with  a  power 
in  another  independent  sovereign,  to  confer  exc/tt* 
nM  rights  on  the  same  subject,  in  the  same  terri- 
tory?   l)o  not  the  powers  clash  ?   The  right  to  be 
conferred  by  Congress,  ia  to  exclude  all  other 
rights  on  the  subject  in  the  United  Stiates ;  New- 
Tork  being  one  of  thote  States.    The  right  to  be 
conferred  by  New- York,  is  to  exclude  all  other 
righte  on  the  subject  within  the  State  of  New- 
Tork.    That  one  right  may  exclude  another^  is 
perfectly  intelligible;  but  that  two  righto  should 
reciprocally  exclude  each  other,  and  yet  both  con- 
tinue to  subsist  in  perfect  harmony,  is  inconceiva- 
ble.   Can  a  concurrent  power  exist,  if,  from  the 
very  nature  of  ito  action,  it  must  take  away,  or 
render  nugatory,  the  power  given  to  Congress? 
Supposing  the  power  to  be  concurrent.  Congress 
may  secure  the  right  for  one  period  of  time,*  and 
the  reikpective  States  for  another.    Congress  may 
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secure  it  for  the  whole  Union,  and  each  State  may     1824. 
secure  it  to  a  difierent  claimant,  for  its  own  terri- 
toi-y.     Congress  possesses  the  power  of  granting 
an  exclusive  right  to  authors  and  inventors,  within 
the  United  States*    New- York  claims  the  power 
to  grant  such  exclusive  right  within  that  State. 
An  author  or  inventor  in  that  State,  may  take  a 
grant  for  a  period  of  time  far  longer  than  that 
allowed  by  the  act  of  Congress.    He  may  take  a 
similar  grant  from  every  other  State  in  the  Union; 
and  thus  this  pretended  concurrent  power  super- 
sedes, abrogates,  apd  annuls  the  pawer  of  Con- 
gress.   What  would  become  of  the  power  of  Con- 
gress after  the  whole  sphere  of  its  action  was 
taken  away  by  this  concurrent  power  of  the  States  ? 
Who  would  apply  to  the  power  of  Congress  for  a 
patent  or  a  copy-right,  while,  the  States  held  up 
higher  privileges?    This  concurrent  legislation 
would  degenerate  into  advertisements  for  custom. 
These  powers  would  be  in  the  market,,  and  the 
highest  bidder,  would  take  all.     Are  not  powers 
repugnant,  when  one  may  take  from  the  other  the 
whole  territory  on  which  alone  it  can  act?    Is  not 
the  repugnance  such  as  to  annihilate  the  .power  of 
Congress,  as  completely  as  if  the  whole  Union 
was  itself  annihilated? 

Something  had  been  said  of  Congress  repealing 
the  laws  of  the  State,  wherever  they  should  con- 
flict with  those  of  the  Union.  But  where  is  this 
power  of  repeal?  There  is  no  such  head  of 
power  in  the  constitution.  Congress  can  act  only 
by  positive  legislation  on  any  subject,  and  this  it 
has  done  in  the  present  instance.  But  thuBraction 
Vote.  IX,  ?? 
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1824.  would  he  in  vain,  if  another  authority  can  act  on 
^"^1^^^^  the  same  subject  If  .this  concurrent  power  would 
▼.  defeat  the  power  of  CongroM,  bjr  withdrawiqg 
^^^'  from  it  the  whole  territory  on  which  it  is  to  act,  it 
would  also  defeat  it  by  giving  a  monopoly  of  all 
the  elements  with  which  invention  is  to  work. 
This  has  been  done  by  these  laws,  as  to  fire  and 
steam.  Why  should  it  not  be  done  equally  with 
all  the  other  elements,  such  as  gravitation,  mag- 
netism, galvanism,  electricity,  and  others?  What 
is  to  consecrate  these  agents  of  nature,  and  jbc- 
cure  them  from  State  monopoly,  more  than  fire 
or  steam?  If  not,  then  is  the  power  of  Congress 
subject  to  be  defeated  by  this  concurrent  power^ 
first  by  a  monopoly  of  all  the  territory  on  which 
it  can  act,  and  then  by  a  monopoly  of  all  the  ele- 
ments and  natural  agents  on  which  invention  can 
be  exerted.  Still  it  would  be  said,  that  there  is 
no  direct  repugnance  between  these  powers,  and 
that  the  power  of  Congress  may  still  act.  But  on 
what  can  it  act?  The  territory  is  gone,  and  all 
the  powers  of  invention  are  appropriated.  There 
is  no  difierence  whatever  between  a  direct  enact- 
ment, that  the  law  of  Congress  shall  have  no  ope- 
ration in  New- York,  and  ^enactments  which  ren- 
der that  operation  impossihi^^  If,  then,  this  pro- 
cess of  reasoning  be  correct,  the  inevitable  con- 
clusion from  it  is,  that  a  power  in  the  States  to 
grant  eocchmw  patents,  is  utterly  incon^  '<4ent  with 
the  power  given  to  the  national  govenu  ent  to 
grant  such  exclusive  patents:  and  hence,  that  the 
power  given  to  Congress  is  one  which  is  exclusive 
from  its  nature. 
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But  suppose,  for  the  sake  of  the  argument,  1824. 
that  the  States  have  this  concurrent  power,  yet  it 
cannot  be  denied,  that  if  the  legislation  of  the 
State  be  repugnant  to  the  lavra  of  Congress,  that 
of  the  State  is  void,  so  far  as  the  repugnance 
exists.  In  the  present  case  the  repugnance  is 
manifest.  The  law  of  Congress  declares,  that  all 
inventors  of  useful  improvements  throughout  the 
United  States,  shall  be  entitled  to  the  exclusive 
right  in  their  discoveries  for  fourteen  years  only. 
The  law  of  New- York  declares,. that  this  inventor 
shall  be  entitled  to  the  exclusive  use  of  his  disco- 
very for  thirty  years,  and  as  much  longer  as  the 
State  shall  permit.  The  law  of  Congress,  by 
limiting  the  exclusive  right  to  fourteen  years,  in 
effect  declares,  that  after  the  expiration  of  that 
time,  the  discovery  shall  be  the  common  right  of 
the  whole  people  of  the  United  States.  The  law 
of  New- York  declares  that  it  shall  not,  after  four- 
teen years,  be  the  exclusive  right  of  the  people  of 
the  United  States,  but  that  it  shall  be  the  exclusive 
right  of  this  inventor  for  thirty  years,  and  for  so 
much  longer  as  she,  in  her  sovereign  will  and 
pleasure,  may  per^iit.  If  this  be  not  repugnance, 
direct  and  palpable,  we  must  have  a  new  vocabu- 
lary for  the  definition  of  the  word. 

But  it  was  said,  that  the  appellant  had  no  pa- 
tent under  thetJnited  States,  and  therefore,  could 
pot  raise  the  question.  To  this  it  was  answered, 
that  it  was  not  necessary  that  he  should  have  a 
patent.  The  question  as  to  the  validity  of  the 
law  of  New- York,  is  raised,  whenever  a  right  is 
asserted  under  that  law,  and  is  resisted  by  the 
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1 824.  party  against  whom  it  is  asserted  j  and  that  validity 
is  to  be  tested,  not  by  comparing  the  law  of  New- 
York  with  a  patent,  but  by  comparing  it  with  the 
constitution  and  laws  of  the  United  States. 

It  was  also  said,  that  there  could  be  no  repug- 
nance, because  it  was  admitted,  that  wherever  a 
patent  from  the  United  States  appears,  the  patent 
obtained  under  the  State  law  must  yield  to  it;  that 
the  patent  under  the  State  is  valid  only  until  the 
patent  from  the  paramount  power  appears;  and 
that  the  rights  derived  from  the  different  sovereigns 
must  be  found  practically  to  clash,  before  the  law 
of  New- York  was  to  give  wrfy  for  repugnancy. 
This  is  an  insidious  argument,  and  fraught  with 
all  the  dangers  which  have  been  enumerated. 
For  if  the  New-York  patentee  be  the  inventor^ 
the  law  of  New- York  is  absolute,  and  however 
unconstitutional  it  may  be,  there  is  no  power  of 
resistance.  Besides,  the  argument  is  incorrect 
To  illustrate  this,  suppose  a  grant  from  Virginia, 
within  the  military  reservation  in  Ohio,  afler  she 
had  ceded  the  whole  territory  to  the  United  States; 
would  the  party  in  possession,  even  if  a  mere  in- 
truder, be  bound  to  show.a  grant  from  the  United 
States,  before  he  could  resist  the  unlawful  grant 
of  Virginia?  But  there  the  plaintiff  would  be 
claiming  under  a  State  which  had  previously  ceded 
away  the  power  to  make  such  grants,  which  is 
precisely  the  case  here,  so  that  there  need  be  no 
repugnance  Arising  from  patents.  If  a  repug- 
pance  exist  between  the  laws  of  New- York  and 
the  constitution  and  laws  of  the  United  States, 
any  citizen  of  the  United  States  has  a  fight  to  act 
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as  if  the  law  of  New- York  were  a  mjllity;  and     1824. 
the   questioQ  of  its   nullity  and  validity  arises, 
whei^evec^an  attempt  is  made  to  enforce  it. 

But  it  was  argued  thac  the  power  of  Congress 
is  limited  to  inventors, « and  that  the  power  to  en- 
courage by  patents  the  introduction  of  foreign 
discoveries,  stands  clear  of  this  constitutional 
grant.  If  it  were  necessary,  this  doctrine  might 
be  questioned.  The  statute  of  the  21st  James  I. 
c.  3.  uses  the  same  word  with  the  constitution, 
*'  inventors;''  and  the  decisions  upon  tlie  construc- 
tion of  this  statute  might  be  referred  to,  in  order 
to  show  that  it  has  been  considered  as  embracing 
discoveries  imported  from  abroad/  But,  even 
acceding  to  this  doctrine,  it  might  be  asked  whe- 
ther the  question  now  before  the  Court  had  any 
thing  to  do  with  an  art,  machine,  or  improvement, 
imported  from  abroad?  The  privilege  here  granted 
by  the  State,  is  to  an  American  citizen,  who  claims 
to  be  the  inventor.  The  privilege  is  the  reward 
of  invention,  not  of  importation,  and  this  it  is 
which  brings  it  in  conflict  with  the  apt  of  Con- 
gress. It  is  true,  the  law  does  not  call  him  the 
inyentor;  it  calls  him  merely  the  '^  possessor.'' 
But,  can  the  constitution,  and  laws  of  the  United 
States  be  evaded  in  this  manner?  If  he  wais  not 
the  inventor,  why  this  unjust  tax  which  has  been 
levied  upon  our  admiration  and  gratitude?  When 
the  validity  of  a  law  is  chaileng<^d  for  a  fraudulent 
evasion  of  Uie  rights  of  others^  you  are  not  bound 
by  its  own  averments,  but  may  resort  to  proof 
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1824.  aliunde  to  establish  the  facts.  The  word  poctet* 
sorJts  u  new  and  unusual  word  to  apply  to  such  a 
case,  and  marks  a  studious  effort  to  conceal  the 
truth.  He  was,  of  necessity,  either  the  inventor 
or  the  importer.  If  he  was  the  imparteTf  there  is 
no  conceivable  reason  why  he  should  be. called  by 
6ny  other  than  that  name.  The  Legislature  of 
New'Yorky  in  its  act  in  behalf  of  Fitch,  passed 
before  the  adoption  of  the  constitution,  had  no 
difficulty  in  applying  the  natural  and  appropriate 
uam^  to  hum  But  when  the  final  law  was  paieNied 
in  favour  of  Livingston  and  Fulton,  in  1 798,  the 
constitution  of  the  United  States,  which  cedes : 
this  power  to  Congress,  had  been  adopted,  and 
the  laws  by  which  that  power  is  executed  had 
been  passed.  This  conMitution  and  these  laws 
used  the  term  inventors.  But  the  privilege  was 
too  short.  The  State  of  New- York  offered  better 
terms.  The  only  difficult  was,  to  give  them  effect 
without  encroaching  upon  that  power  which  had 
been  constitutionally  exercised  by  Cotigreas.  It 
would  not  do  to  call  them  inventors,  and  the 
device  was  adopted  of  calling  him  merely  the  po$^ 
sesBOTf  which  was  a  manifest  evasion  of  the  law 
of  Congress. 

But  it  was  contended,  that  the  patent  laws  of 
the  United  States  give  no  right;  they  only  seeofe 
a  pre-existing  right  at  cenunon  law.  Wliat  tbea 
do  these  statutes  accomjglish?  If  they  do  nothing' 
more  than  give  the  inventor  a  chattel  interest  in 
hi$  invention,  and  a  remedy  for  its  violation,  hd 
had  these  at  common  law.  And  if  they  only  give 
him  a  mere  rightto  use  his  invention  in  the  States, 
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with  their  permtsroo,  fae  had  that  before.  The  1824. 
case  of  Millar  v.  Taylor  prove?  the  right  to  have 
been  perfect  at  common  law.  The  time  of  en- 
joyment was  far  greater.  Thompson's  Seasons 
had  been  published  forty  years  when  thai;  action 
was  brought.  If  the  patent  and  copy-right  laws 
were  merely  intended  to  secure  an  exclusive  right 
throughout  the  United  States^  and  are,  in  fact,  a 
limitation  on  the  common  law  right,  (as  was  con- 
tended by  the  respondent's  counsel,)  when  thb. 
right  has  been  thus  secured  throughout  the  United 
•States,  and  a  limitation  constitutionally  put  upon 
it  by  Congress,  can  a  State  interfere  with  this 
regulation?  The  limitation  is  not  for  the  advan- 
tage of  the  inventor,  but  of  society  at  large^  which 
is  to  take  the  benefit  of  the  invention  after  the 
period  of  limitation  has  expired.  The  pi^tentee 
pays  a  duty  on  his  patent,  which  is  an  effective 
source  of  revenue  to  the  United  States.  It  is  vir- 
tually a  contract  between  each  patentee  and  the 
people  of  the  United  States,  by  which  the  time  of 
exclusive  and  secure  enjoyment  is  limited,  and 
then  the  benefit  of  the  discovery  results  to  the 
pijblic.  A  State  cannot,  by  its  local  laws,  dexeat 
thiif  resultiujg  interest  of  (he  whole  Union. 

But  it  was  said  that  a  State  might  prohibit  the 
use  of  a  patented  maebine,  if  it  be  noxious  to  the 
health  of  its  citizens,  or  of  an  immoral  or  impious 
booki  the  copy-right  of  which  had  been  secured. 
The  answer  to  all  such  arguments  was,  that  it 
would  be  time,  enough  to  consider  such  questions 
when  they  arise.  ^The.  constitutional  power  of 
Congress  is  to  patent  luseful  discoveries.    The 
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1 824.  patent  authorizes  the  patentee  to  we  his  in?entioD/ 
and  it  is  the  use  which  is  secured.  When  a  dis- 
covery is  deemed  useful  by  the  national  govern-' 
menty  and  a  patent  shall  issue  authorizing  the 
patentee  to  use  it  throughout  the  United  States, 
and  the  patentee  shall  be  obstructed  by  a  State  in 
the  exercise  of  this  rights  on  the  ground  that  the 
discovery  is  useless  and  dangerous^  it  will  be  time 
enough  to  consider  the  power  of  the  ^States  to 
defeat  the  exercise  of  the  right  on  this  ground. 
Bat  this  is  not  the  question  before  the  Court.  It 
might  be  admitted,  that  the  State  had  authority  to 
pr9hibit  the  use  of  a  patented  machine  on.  that 
ground,  or  of  a  book,  the  copy^^right  of  which 
had  been  secured,  on  the  ground  of  its  impiety  or 
immorality.  But  the  laws  which  are  now  in  judg- 
ment were  not  passed  upon  any  such  ground. 
The  question  raised  by  them  is^  can  the  Staties 
obstruct  the  operation  of  an  act  of  Congress,  by 
taking  the  power  from  the  National  Legislature 
into  their  own  hands?  Can  they  prohibit  the  pubr 
lication  of  an  immoral  book,  licensed  by  Con- 
gress, on  the  pretext  of  its  immorality,  and  then 
give  an  exclusive  right  to  publish  the  same  book 
themselves?  Can  they  prohibit  the  use  of  an  in- 
vention on  the  ground  of  its  noxiousness,  alid 
then  authorize  the  exclusive  use  of  the  same  in- 
vention by  their  own  law  ? 

But  there  is  no  pretext  of  noxiousness  here. 
The  authority  to  enact  these  laws  is  taken  up 
under  a  totally  distinct  head  of  State  power.  It 
is  the  sovereign  power  to  grant  exclusive  privileges 
and  create  mononolies^  the  constitution  and  laws 
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of  tbe  United  States  to  the  contrary  hotwithstand-  1 824. 
ing.  This  is  the  real  power  under  which  these 
laws  are  defended;  and  it  may  perplex,  although 
it  canndt  enlighten  the  discusuon,  to  confound  it 
with  another  and  a  distinct  head  of  State  power. 
If  then  the  power  of  securrng  to  authors  and  in- 
ventolrs  the  use  of  their  writings  and  discoveries, 
be  exclusively  vested  in  Congress,  the  acts  of 
New-Tork  are  void,  because,  they  are  founded  on 
tbe  exercise  of  die  same  power  by  the  State. 
And  if  the  power  be  concurrent,  these  acts  are 
still  void,  because  they  interfj^re  with  the  legisla- 
tion of  Congress  on  the  same  subject. 

These  laws  were  also  void,  because  they  inter- 
fere with  the  power  given  to  Congress,  to  regu- 
late commerce  with  foreign  nations  and  among 
the  several  States.  This  nullity  of  the  State  laws 
would  be  supported,  first,  upon  the  ground  of  the 
power  being  exclusive  in  Congress;  and,  secondly, 
that  if  concurrent,  these  -laws  directly  interfered 
with  those  of  Congress  on  the  same  subject. 

That  this  power  was  exclusive,  would  be  mani- 
fest from  the  fact,  that  the  commerce  to  be  regu* 
lated,  was  that  of  the  United  States;  that  tbe 
government  by  which  it  was  to  be  regulated,  was 
also  that  of  the  United  States;  and  that  the  sub- 
ject itself  was  one  undivided  subject  It  was  an 
entire^  regular,  and  uniform  system,  which  was 
to  be  carried  into  effect,  and  would  not  admit  of 
tbe  partiapMion  and  interference  of  another  hand# 
Does  not  regulation,  sx  vi  termini^  imply  harmony 
and  onifermity  of  action  ?  If  this  must  be  ad- 
mitted to  be  t^  natural  and  proper  ferce  of  the 
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1824.  terra,  let  us  suppose  that  the  additional  term,  tcnt^ 
ftrrmj  had  been  introduced  into  the  constitution,, 
so  as  to  provide  that  Congress  should  have  power 
to  make  uniform  regulations  of  commerce  through- 
out the  United  States.  Then,  according  to  tlio 
adjudications  on  the  power  of  establishing  a  uni- 
form rule  of  naturalization,  and  unifomgi  laws  of 
bankruptcy,  tliroughout  the  United  States,  this 
power  would  unquestionably  have  been  exclusive 
in  Congress.  But  regulation  of  that  commerce 
which  pervades  the  Union,  necessarily  implies 
uniformity^  and  the  same  result,  therefore,  fol- 
lows as  if  the  word  had  been  inserted. 

With  regard  to  the  quarantine  laws,  and  other 
regulations  of  police,  respecting  the  public  health 
in  the  several  States,  they  do  not  partake  of  the 
character  of  regulations  of  the  commerce  of  the 
United  States.  It  had  been  said,  that  these  local 
regulations  were  recognised  by  Congress,  which 
had  made  them  a  part  of  its  own  system  of  Com- 
merce. But  this  recognition  would  have  been  su- 
perfluous, if  they  could  hare  stood  without  it  on  the 
basis  of  State  sovereignty;  and  so  far  as  their 
adoption  by  Congress  could  be  considered  as  af- 
fecting the  question,  the  manner  and  purpose  of 
the  recognition  operated  the  other  way.  It  would 
be  found  that,  by  the  commercial  regulations  which 
Congress  had  made,  a  general  system  was  adopt* 
ed,  which,  if  executed  in  every  instance,  would 
have  carried  ships  and  vessels  into  all  the  ports  of 
the  several  States,  their  local  quarantine  laws  to  the 
contrary  notwithstanding.  An  express  regulation 
is,  tliereibre,  introduced,  requiring^  the  collectors 
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of  the  castoms  to  conform  the  execution  of  their     1824. 
official  duties,  under  the  navigation  and  revenue  ^"q^^^^^ 
laws,  with  the  quarantine  laws  of  the  respective        ?. 
States.    Without  such  a  provision,  the  local  health       ^  *"* 
laws  must  have  given  way  to  the  supremacy  of  the 
navigation  and  revenue  laws  of  the  Union. 

A  serious  objection  to  the  exclusive  nature  of 
this  power  of  regulating  commerce,  was  supposed 
to  arise  from  the  exprcscKprohibitions  on  the  States, 
contained  in  tb^lOth  sec.  of  tbelst  art.  of  the  con- 
stitution.   It  has  been  considered,  that  these  prphi- 
bitions  imply  that,  as  to  every  thing  not  prohibited, 
tlie  power  of  the  State  was  meant  to  be  reserved ; 
and  the  authority  of  the  authors  of  the  Federalist, 
was  cited  in  support  of  this  interpretation.     But 
another  commentator,  of  hardly  less  imposing  au- 
thority, and  .writing,  not  as  a  polemic,  for  the  pur- 
pose ofyindicating  the  constitution  against  popu» 
lar  objections,  but  for  the  mere  purpose  of  didactic 
instruction  as  a  professor,  with  this  section  before 
him,  and  with  &  strong  leaning  towards  State  pre- , 
tensions,  considers  the  power  to  regulate  com*^ 
meice  as  an  exclusive  power/    But  the  difference 
between  them  is  rather'  in  appearance,  than  in  re- 
ality.   It  does  not  appear  that  the  author  of  that 
number  of  the  Federalut,  did  himself  consider 
thcs6  poKce  regulations  as,  properly  speaking,  re- 
gulations of  the  commerce  of  the  Union.    But  the 
objectors  to  the  constitution. had  presented  them 
as  such,  and  his  argument  in  substance  is,  that  if 
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1824*  they  are,  the  constitution  does  not  affect  them. 
The  other  commentator  did  not  consider  them  as 
regulations  of  the  commerce  of  the  Uniteil  States; 
for  if  he  did,  he  could  not  admit  them,  as  he  did, 
to  be  left  in  the  States,  and  yet  hold  tlie  opinion 
that  the  power  to  regulate  commerce  was  exclu- 
sively vested  in  Congress.  But  might  net  a  rea- 
son for  these  prohibitions  be  found,  in  the  recent 
experience  of  the  country,  viery  different  from  that 
which  had  heretofore  been  assigned  for  them. 
The  acts  prohibited,  were  precisely  those  which 
the  States  had  been  passing,  and  which  mainly  led 
to  the  adoption  of  the  constitution.  The  section 
might  have  been  inserted  ex  gbundanti  cauUla. 
Or  the  convention  might  have  regarded  the  pre- 
vious clause,  which  grants  the  power  to  regulate 
commerce,  as  exclusive  throughout  the  whole  sub- 
ject ;  and  this  section  might  have  been  inserted  to 
qualify  its  exclusive  character,  so  far  as  to  permit 
the  States  to  do  the  things  mentioned,  under  the 
Biiperintendance  and  with  the  consent  of  Congress. 
If  either  or  both  of  these  motives  combined  for 
inserting  the  clause,  the  inference  which  had  been 
drawn  from  it  against  the  exclusive  power  of  Con- 
gress to  regulate  commerce,  would  appear  to  be 
wholly  unwarranted. 

But  if  these  police  regulations  of  the  States  are 
to  be  considered  as  a  part  of  the  immense  niass  of 
commercial  powers,  is  not  the  subject  susceptible 
of  division,  and  may  not  some  portions  of  it  be  ex- 
clusively vested  in  Congress  ?  •  It  was  viewing  the 
flnbject  in  this  lights  that  induced  his  learned  asso- 
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ciate'  to  aanime  the  position  which  had  been  mis-  1824. 
conceived  on  the  other  side.  This  proposition  was, 
not  that  all  the  commercial  powers  are  exclusive, 
but  that  those  powers  being  separated,  there  are 
some  which  are  exclusive  in  their  nature  i  and 
among  them,  is  that  power  which  concerns  navi-* 
gation,  and  which  prescribes  the  vehicles  in  which 
commerce  shall  be  carried  on.  It  was,  however, 
immaterial,  so  far  as  this  case  was  concerned,  whe- 
ther the  power  of  Congress  to  regulate  commerce 
be  excluMve  or  concurrent  Supposing  it  to  be 
concurrent,  it  could  not  be  denied,  that  where  Con- 
gress has  legislated  concerning  a  subject,  on  which 
it  is.  authorized  to  act,  all  State  legislation  which 
interferes  with  it,  is  absolutely  void.  It  was  not 
denied,  that  Congress  has  power  to  regulate  the 
eoasting  trade.  It  was  not  denied  that  Congress 
had  regulated  iL  If  the  vessel  now  in  question, 
was  sailing  under  the  authority  of  these  regula- 
tibns,  an4  has  been  arrested  by  a  law  of  New- York 
forbidding  her  sailing^  the  State  law  must,,  of  ne- 
cessity, be  void.  The  coasting  trade  did,  indeed, 
exist  before  the  constitution  was  adopted ;  it  might 
safely  be  admitted,  that  it  existed  by  the  jus  com- 
mune  of  nations;  that  it  existed  by  an  imperfect 
right ;  and  that  the  States  might  prohibit  or  per- 
mit it  at  their  pleasure,  imposing  upon  it  any  regu- 
lations they  thought  fit,  within  thh  limits  of  their 
respective  territorial  jurisdictions.  But  those  re- 
gulations were  as  various  as  the  States ;  cbntinu- 
allv  conflicting,  and  the  source  of  perpetual  dts- 
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}824.  cord  and  confusion.  la  this  condition,  the  consti- 
tution found  the  coasting  trade.  It  was  not  a  thing 
which  required  to  be  created,  for  it  already  exist- 
ed. But  it  was  a  thing  which  demanded  regula- 
tion, and  the  power  of  regulating  it  was  given  to 
Congress.  They  acted  upon  it  as  an  existing  sub- 
ject, and  regulated  it  in  a  uniform  manner  through- 
out the  Union.  After  this  regulation,  it  was*  no 
longer  an  imperfect  right,  subject  to  the  future 
control  of  the  States.  It  became  a  perfect  right, 
prbtected  by  the  laws  of  Congress,  with  which  the 
States  had  no  authority  to  interfere.  It  was  for 
thd  very  purpose  of  putting  an  end  to  this  interfe- 
rence, that  the  power  was  given  to  Congress ;  and 
if  they  still  have  a  right  to  act  upon,  the  subject,  the 
power  was  given  in  vain.  To  say  that  Congress 
shall  regulate  it,  and  et  to  say  that  the  States 
shall  altqr  these  regulr  ions  at  pleasure^  or  disre- 
gard them  altogether,  would  be  to  say,  in  the  same 
breath,  that  Congress  shall  regulate  it,  and  shall 
not  regulate  it ;  ito  give  the  power  with  one  hand, 
and  to  take  it  back  with  the  other.  By  the  acts 
for  regulating  the  coasting  trade.  Congress  had  de- 
fined what  should  be  required  to  authorize  a  ves- 
sel to  trade  from  port  to  port ;  and  iq  this  defini- 
tion^ not  one  word  is  said  as  to.  whether  it  is  moved 
by  sails  or  by  fire ;  whether  it  carries  passengers 
or  merchandise.  The  license  gives  the  authority 
to  sail,  without  any  of  those  qualifications*  That 
the  regulation  of  commerce  and  navigation,  in- 
cludes the  authority  of  regulating  passenger  ves- 
sels as  well  as  others,  would  appear  from  the  oiost 
approved  definitions'  of  the  terai  commtffcf^    It  al- 
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Ways  implies  intercommunication  and  intercourse.     1824. 


Gibbons 


This  is  the  sense  in  which  the  constitution  uses  it ; 
and  the  great  national  object  was,  to  legulate  the  y 
terms  on  which  intercourse  between  foreigners  *  *"' 
and  this  country,  and  between  the  different  States 
of  the  Union,  should  be  carried  on.  If  freight  be 
the  test  of  commerce,  this  vessel  was  earning 
freight ;  for  whiat  is  freight,  but  the  compensation 
paid  for  the  use  of  a  ship  ?  The  compensation  for 
the  carrying  of  passengers  may  b^  insured  as 
freight.  The  whole  subject  is  regulated  by  the 
general  commercial  law ;  and  Congress  has  super- 
added special  regulations  applicable  to  vessels 
employed  in  transporting  passengers  fromEurope. 
In  none  of  the  acts  regulating  the  navigation  of  the 
country^  whether  employed  in  the  foreign  or  coast- 
ing trade,  had  any  allusion  been  made  to  the  kind 
of  vehicles  employed,  further  than  the  general  de- 
8cri)ption  of  ships  or  vessels,  nor  to  the  means  or 
agents  by  which  they  wore  propelled. 

In  conclusion,  the  Attc/rney-General  ohfscrvedf 
that  his  learned  friend  (Mr.  Emmett)  had  elo- 
quently personified  the  State  of  New- York,  casting 
her  eyts  over  the  ocean,  witnessing  every  where 
this  triumph  of  her  genius,  and  exclaiming,  in  the 
language  of  ^neas, 

^  Qmt  regio  in  territ,  oottri  dod  plena  kboris?'' 

Sir,  it  was  not  in  the  moment  of  triumph,  nor 
with  feelings  of  triumph,  that  iEneas  uttered  that 
-exclamation.  It  Was  when,  with  his  faithful  Acha- 
tes by  his  side,  he  was  surveying  the  works  of  art 
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with  which  the  palace  of  Carthage  waa  adorned^ 
and  his  attention  had  been  caught  by  a  reproMn- 
tation  of  the  battles  of  Troy.  There  he  saw  the 
sons  of  Atreus  and  Priam,  and  the  fierce  Acfailiea. 
The  whole  extent  of  his  misfortunes— the  loss  and 
desolation  of  his  friends — ^the'fall  of  his  beloved 
country,  rush  upon  his  reeoUection. 

^  Conititit,  et  lackrymam;  Qois  jam  lociif,  inqnit,  Acliaie^ 
Que  regio  in  tenris  nostri  non  plena  laboria  ?^ 

Bir,  the  passage  may,  hereafter,  have  a  closer 
opplication  to  the  cause  thaiti  my  eloquent  and 
classical  friend  intended.  For,  if  the  state  of 
things  which  has  already  commenced  is  to  go  on; 
if  the  spirit  of  hostility,  which  already  exists  in 
three  of  6ur  States,  is  to  catch  by  contagion,  and 
spread  among  the  rest,  as,  from  the  progress  of  the 
human  passions,  and  the  unavoidable  conflict  of 
interests,  it  will  too  surely  do,  what  are  we,  to 
expect  ?  Civil  wars  have  often  arisen  from  far 
inferior  causes,  and  have  desolated  some  of  the 
fairest  provinces  of  the  earth«  History  is  fiiU  of 
the  afflicting  narratives  of  such  wars,  from  causes 
far  inferior;  and  it  will  continue  to  be  her  mourn- 
ful office  to  record  them,  till  time  shall  be  no  more. 
It  is  a  momentous  decision  which  this  Court  is 
called  on  to  make..  Here  are  three  States  almost 
on  the  eve  of  war.  It  is  the  high  province  of  this 
Court  to  inteipose  its  benign  and  mediatorial  in* 
fluence.  The  framers  of  our  admirable  constitu* 
tion  would  have  deserved  the  wreath  of  imqior- 
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tality  which  they  have  acquired,  had  they  done  182^. 
nothing  felse  diHn  to  establish  this  guardian  tribu^  ^"'o^b^ 
nal,  to  harmonize  the  jarring  elements  in  our  sys-  ▼- 
tern.  But,  sir,  if  you  do  not  interpose  your  friendly  ^'i*'* 
hand,  and  extirpate  the  seeds  of  anarchy  which 
Mew- York  has  sown;  yotl  itnll  have  civil  war; 
The  war  of  legislation,  which  has  already  com- 
menced, will,  according  to  ita  usual  course,  be- 
come a  war  of  blows.  Your  country  will  be  shaken 
With  civil  strife.  Your  republican  institutions  wilt 
perish  in  the  conflict.  Your  constitution  will  fall. 
The  laft  hope  of  nations  will  be  gone.  And,  what 
will  be  the  efi^t  upon  the  rest  of  the  world? 
Look  abroad  at  the  scenes  which  are  now  passing 
on  our  globe,  and  judge  of  that  effect.  The 
friends  of  free  government  throughout  the  earthy 
who  have  been  heretofore  animated  by  our  exam-^ 
pie,  and  have  held  it  up  before  them  as  their  po- 
lar star,  to  guide  them  through  the  stormy  seas  of 
revolution,  will  witness  our  faMtDtth  dismay  and 
d^9pair.  The  arm  that  is  every  where  lifted  in 
the  cause  bf  liberty,  will  drop,  unnerved,  by  the 
warrior's  side.  Despotism  will  have  its  day  of 
triumph,  and  will  accomplisb  the 'purpose  at  which 
it  too  certainly  aims.  It  will  cover  the  earth  with 
the  mantle  of*  mourning.  Then,  sir,  when  New- 
York  shall  look  upon  this  scene  of  ruin,  if  she 
have  the  generous  feelings  which  I  believe  her  to 
have,  it  will  not  be  with  her  heed  aloft,  in  the 
pride  of  conscious  triumph—-*'^  her  rapt  soul  sitting 
in  herej^es;"  no,  sir,  no.:  dejected,  with  shame 
aad  confaaion^-*drooping  under  the  weight  of  her 
Vol.  IS:  34 
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1824v    sorrow,  with  a  voice  suffocated  with  despair,  wM 
may  $he  then  exclaimy 


Ogd«L 


^Qdbjtm  local, 
Qd«  regio  in  terris  nostri  non  plena  laboris !'' 


t*  Mr.  Chief  Justice  Marshall  delivered  the  opi« 
nioD  of  the  Court,  and,  after  stating  the  case,  pro- 
ceeded as  follows: 

The  appellant  contends  that  this  decree  is  erro- 
neous, because  the  laws  which  purport  to  give 
the  exclusive  privilege  it  sustains,  are  repugnant 
tp  the  constitution  and  laws  of  the  United  States. 

They  are  said  to  be  repugnant—^ 

1st.  To  that  clause  in  the  constitution  which 
authorizes  Congress  to  regulate  commerce^ 

2d.  To  that  which  authorizes  Congress  to  pro- 
mote the  progress  of  science  and  useful  arts. 

The  State  of  New- York  maintains  the  consti- 
tutionality of  these  laws;  and  their  Legislature, 
their  Council  of  Revision,  and' their  Judges,  have 
repeatedly  concurred  in  this  opinion.  It  is  sup- 
ported by  great  names — ^by  names  which  have  all 
the  titles  to  consideration  that  virtue,  intelligence^ 
apd  office,  can  bestow.  No  tribunal  can  approach 
the  decision  of  this  question,  without  feeling  a 
just  and  real  respect  for  that  opinion  which  is 
sustained  by  such  authority;  but  it  is  the  province 
of  this- Court,  while  it  respects,  not  to  bow  to  it 
implicitly;  and  the  Judges  must  exercise,  in  the 
examination  of  the  subject,  that  understanding 
which  Providence  has  bestowed  upon  them,  with 
that  independence  which  the  people  of  the  United 
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States  expect  from  this  department  of  the  govern-     1824. 
ment. 

As  preliminary  to  the  very  able  discussions  of 
the  conistitution,  'which  we  have  heard  from  the 
bar,  and  as  having  some  influence  on  its  construe-  inSmiSSoaf 
tion,  reference  has  been  made  to  the  political  si- 
tuation of  these  States,  anterior  to  its  formation. 
It  has  been  said,  that  they  were  sovereign,  were 
completely  independent,  and  were  connected  with 
ehch  other  only  by  a  league.  This  is  true.  But^ 
when  these  allied  sovereigns  converted  their  league 
into  a  government,  when  they  converted  their 
Congress  of  Ambassadors,  deputed  to  deliberate 
on  their  common  concerns,  and  to  recommend 
measures  of  general  utility,  into  a  Legislature, 
empowered  to  enact  laws  on  the  most  interesting 
subjects,  the  whole  character  in  which  the  States 
appear,  underwent  a  change,  the  extent  of  which 
must  be  determined  by  a  fair  consideration  of  the 
instrument  by  which  that  change  was  effected. 

This  instrument  contains  an  enumeration  of 
powers  e^cpressly  granted  by  the  people  to  their 
government  It  has  been  said,  that  these  powers 
ought  to  be  construed  strictly.  But  why  ought 
they  to  be  so  construed  ?  Is  there  one  sentence  ia 
the  constitution  which  gives  countenance  to  this 
rule?  In  the  last  of  the  enumerated  powers,  that 
which  grants,  expressly,  the  means  for  cavrying  all 
others  into  execution.  Congress  is  authorized  *^  to 
make  all  laws  which  shall  be  necessary  and  proper** 
for  the  purpose.  But  this  limitation  on  the  means 
which  may  be  used,  is  not  extended  to  the  powers 
which  are  conferred;  nor  is  there  one  sentence  in* 
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18SS4.  the  cdnrtitution,  which  has  been  pointedout  by  the 
^^^^^  gentlemen  ol  the  bar^  or  which  we  have  been  able 
▼.  ^  to  discern,  tliat  prescribes  this  hilob  We  do  not, 
^^^  therefore,  think  ourselves  justified  in  adopting  it. 
W  hair  do  gentlemen  meau>  by  a  strict  construction? 
If  they  contend  only  agHinst  that  enlarged  con- 
strue tiou,  which  woulH  ektend  words  beyond  their 
natural  and  obvious  import,  we  might  questiAn  the 
application  of  the  term,  but  should  not  controvert 
the  principle.  If  they  contend  for  that  narrow 
construction  which,  in  isupport  of  some  theory  not 
to  be  found  in  the  constitution,  would  deny  to  the 
government  thx>8e  poweriei  which  the  words  of  the 
grant,  as  usually  understood,  import,  and  which 
are  consistent  with  the  general  views  and  objecte 
of  th^  instrummit;  for  that  narrow  construction^ 
whichwould  cripple  the  government,  and  renderit 
iinequal  td  the  object  for  Which  it  is  declared  to 
b9  instituted,  and  to  which  the  powiers  given,  as 
fairly  understood,  render  it  Cnnpetent;  then  we 
cannbt'  perceive  the  propriety  of  this  strict  con- 
struction, nor  adopt  it  as  the  rule  by  which  the 
constitution  is. to  be  expounded.  As  men,  whose 
intentions  require  no  concealment,  generally  em* 
ploy  th.e  words  which  most  directly  and  aptly,  ez* 
pDS9sthe  ideas  they  intend  to  convey,  t6e  enlight- 
ened, patriota  who  framed  .our  constitution^  and 
tiie  people  who  adopted  it,  must  be  understood  to 
have -eqaptoyed.  words  in  their  natural  sense,  and 
to  have  intended  what  they  have  said.  If,  firoa 
the  impeHection  of  human  hinguage,  there  should 
be  serious  doubts  respecting  the  ezteatof  any  gi- 
ven power,;  it  is  a  well  settled  rul9>  that  die  ol^eete 
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for  which  it  was  giYen,  especially  when  thcNie  ob  1824. 
j^cts  are  expressed  in  the  instrument  ittfelf,  should 
have  great  influence  in  the  construction.  We  know 
of  no  reason  for  excluding  this  rule  from  the  pre- 
sent case.  The  grant  does  not  convey  power  which 
might  be  beneficial  to  the  ^antor,  if  retained  by 
himself,  or  which  can  enure  solely  to  the  benefit 
of  the  grantee;  but  is  an  investment  of  power  for 
the  general  advantage,  in  the  hands  of  agents  se- 
lected for  that  purpose  ;  whichpower  can  never  be 
exercised  by  the  people  themselves,  but  must  be 
placed  in  the  hands  of  agents,  or  lie  dormant.  We 
know  of  no  rule  for  construing  the  extent  of  sucE 
powers,  other  than  is  given  by  the  language  of  the 
instrument  which  confers  them,  taken  in  connex- 
ion, with  the  purposes  for  which'  they  were  confer- 
red. 

.  The  words  are,  "  Congress  shall  have  power  ,ti»  mww 
to  regulate  bommeree  with  foreign  nations,  and  eomiMm  cs- 
among  the  several  States,  and  with  the  Indian  reguiatbo  of 
tribes.*'  iia»*ii««- 

The  subject  to  bcregulated  is  commerce ;  and 
our  constitution  being,  as  was  aptly  said  at  the  hkv, 
one  of  enumeration,  and  not  of  definition,  to  as- 
certain the  extent  of  the  power,  it  becomes  necessa- 
ry to  settle  the  meaning  of  the  word.  Tlie  counsel 
for  the  appellee  would  limit  it  to  traffic^  to  buying 
and  selling,  or  the  interchange  of  commodities, 
and  do  not  admit  that  it  comprehends  navigation.^ 
This  would  restrict  a  general  term^  applicable  to 
many  objects,  to  one  of  its  significations.  Com- 
merce, andoobtedly,  is  traffic,  but  it  is  something 
■Mnre.:  it  is  interoouise.    It  describes  the  com-' 
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1824.  they  are,  the  constitution  does  not  affect  them. 
The  other  commentator  did  not  consider  them  as 
regulations  of  the  commerce  of  the  Uniteii  States; 
for  if  he  did|  he  could  not  admit  them,  as  he  did, 
to  be  left  in  the  States,  and  yet  hold  the  opinion 
that  the  power  to  regulate  commerce  was  exclu- 
sively vested  in  Congress.  But  might  net  a  rea- 
son for  these  prohibitions  be  found,  in  the  recent 
experience  of  the  country,  Viery  different  from  that 
which  had  heretofore  been  assigned  for  them. 
The  acts  prohibited,  were  precisely  those  which 
tlie  Staites  had  been  passing,  and  which  mainly  led 
to  the  adoption  of  the  constitution.  The  section 
might  have  been  inserted  ex  ahundanU  eautda. 
Or  the  convention  might  have  regarded  the  pre- 
vious clause,  which  grants  the  power  to  regulate 
commerce,  as  exclusive  throughout  the  whole  sub- 
ject ;  and  this  section  might  have  been  inserted  to 

.  qualify  its  exclusive  character,  so  far  as  to  permit 
the  States  to  do  the  things  mentioned,  under  the 
siipcrintendance  and  with  the  consent  of  Congress. 
If  either  or  both  of  these  motives  combined  for 
inserting  the  clause,  the  inference  which  had  been 
drawn  from  it  against  the  exclusive  power  of  Con- 
gress to  regulate  commerce,  would  appear  to  be 
wholljr  unwarranted. 

But  if  these  police  regulatibns  of  the  States  are 

,  to  be  cdnsidered  as  a  part  of  the  immense  niass  of 
commercial  powers,  is  not  the  subject  susceptible 
of  division,  and  may  not  some  portions  <tf  it  be  6x- 
dusively  vested  in  Congress  ? '  It  was  viewing  the 
subject  in  this  light,  that  induced  his  learned  asso- 
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ciate*  to  assume  the  position  which  had  been  mis-  1824. 
conceifed  on  the  other  side.  This  proposition  was, 
not  that  all  the  commercial  powers  are  exclusive, 
but  that  those  powers  being  separated,  there  are 
some  which  are  exclusive  in  their  nature  (  and 
among  thein,  is  that  power  which  concerns  navi* 
gation,  and  which  prescribes  the  vehicles  in  which 
commerce  shall  be  carried  on.  It  was,  however, 
immaterial,  so  far  as  this  case  was  concerned,  whe- 
ther the  power  of  Congress  to  regulate  commerce 
be  exclusive  or  concurrent.  Supposing  it  to  be 
concurrent,  it  could  not  be  denied,  that  where  Con- 
gress has  legilslated  concerning  a  subject,  on  which 
it  is,  authorized  to  act,  all  State  legislation  which 
interferes  with  it,  is  absolutely  void.  It  was  not 
denied,  that  Congress  has  power  to  regulate  the 
Goasting  trade.  It  was  not  denied  that  Congress 
had  regulated  it  If  the  vessel  now  in  question, 
was  sailing  under  the  authority  of  these  regula- 
tibns,  an(|  has  been  arrested  by  a  law  of  New- York 
forbidding  her  sailing^  the  State  law  must,,  of  ne- 
cessity, be  void.  The  co«3ting  trade  did,  indeed, 
exist  before  the  constitution  was  adopted ;  it  might 
safely  be  admitted,  that  it  ousted  by  \heju$  com- 
iiittne  of  nations;  that  it  existed  by  an  imperfect 
right ;  and  that  the  States  might  prohibit  or  per- 
mit it  at  their  pleasure,  imposing  upon  it  any  regu- 
lations they  thought  fit,  within  the  limits  of  their 
respective  territorial  jurisdictions.  But  those  re- 
gulations were  as  various  as  the  States ;  continu- 
allv  conflicting,  and  the  source  of  perpetual  dis" 


Ofdco. 
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]82i.    in  that  construction  which  .comprehends  oiPiriga^ 

^"^^Xoim^  ^^^  ^°  ^^  ^^^  commerce.     Gentlemen  have 
r.^     said,  in  argument,  that  this  is  a-  branch  of  the 
war-making  power,  and  that  an  embar^  is  an  ih^ 
atrument  of  war,  not  a  regulation  of  trade. 

That  it  may  be,  and  often  is,  used  as  an  instru- 
ment of  war,  cannot  be  denied.  An  embargo 
may  be  imposed  for  the  purpose  of  facilitating 
the  equipment  or  manning  of  a  fleet,  or  for  the 
purpose  of  concealing  the  progress  of  an  expedi- 
tion preparing  to  sail  from  a  particular  port.  In 
these,  and  in  similar  cases,  it  is  a  military  instru- 
inent,  and  partakes  of  the  nature  of  war.  But 
all  Embargoes  are  not  of  this  description.  They 
are  sometimes  resorted  to  without  a  view  to  war, 
and  with  a  single  view  to  commerce.  In  such 
case,  an  embargo  is  ng  more  a  war  measure,  than 
a  aerehaptman  is  a  ship  of  war,  because  both 
are  vessels  which  .navigate  Uie  4)cea&  with  saihi 


When  Congress  impend  that  embargo  wkieb; 
fare  timCf  engaged  the  iittention  of  every  man  hi 
the  United  States,  ihe  avowed  ob]ect'6f  the  law 
wott^the  imiteotion  of  commerce,  and  the  avbidittg 
of  war.  By  its  friends  and  its  engliiiia  h  wte 
treated  as  a  commercial,  not  as  «  ww  measttra, 
The  pecsevering  eamestnieiMi.  and  aeal  with'  winch 
it  was  opposed^  in  a  part  of  our  eountry^hieh 
supposed  its  interests  to  be  vitally  affected  by  the 
act,  cannot  be  forgotten.  A  want  of  aouteness 
in  Uncovering  objections  to  a  measure  to  which 
they  fek  the  most  deep  rooted  hostility,  vriU  not 
be  imputed  to  those  who  were  arrayed  in  opposi-* 
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tion  to*  this.  Tet  they  never  rappected  that  navi-  1^4. 
gation  was  no  branch  of  trade,  and  was,  there^ 
fore,  not  comprehended  in  th«  power  to  regulate 
eommeroe.-  They  did,  indeed,  contest  the  con- 
stitutionality of  the  act,  but,  on  a  principle  which 
admits  the  construction  for  which  the  appellant 
contends.  They  denied  that  the  particular  law 
in  question  was  made  in  pursuance  of  the  consti- 
tution^ not.because  the  power  could  not  act  dirdcdy 
<m  vessels,  but  because  a  perpetual  embargo  was 
the  annihilation,  and  not  the  regulation  of  com- 
merce. In  terms,  they  admitted  the  applicability 
of  the  words  used  in  the  constitution  to  vessels; 
and  that,  in  a  case  which  produced  a  degree  and 
an  extent  of  excitement,  calculated  to  draw  forth 
every  principle  on  which  legitimate  resistance 
could  be  sustained.  No  example  could  mcMre 
strongly  illustrate  the  universal  understanding  of 
the  American  people  on  this  subject. 

The  word  used  in  the  constitution,  then,  com- 
prehends, and  has  been  always  understood  to  com* 
prehend,  navigaticm  .within  its  meaning;  and  a 
power  to  regulate  navigation,  b  as  ekpressly 
granted,  as  if  that  term  had  been  added  to  the 
wcHrd  "  commerce.''  J^iJS!'!!^ 

To  what  commerce  does  this  power  extend  ?  5*^5^*^; 
The  constitution  informs  us,  to  commeree  '< with ^'*!.<^  ,^»- 

B18V61SU    SBs9f^ 

foreign  nations,  and  among  the  several  States,  j^^*»^ 
and  with  the  Indian  tribes."  t^i  suim  udl 


It  has,  we  believe,  been  universally  admitted,  tioMb.  m^  •^ 
tnat  these  words  comprehend  every  species  of  M»?Mt.  a 
OQtnmeroial  intercourse  between  the  United  States  l!?^t!i«!!!S 
and  foreign  nations.    No  sort  of  trade  can  hetSl^'^^ 
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1824.  carried  on  between  this  country  and  any  other,  to 
which  this  power  does  not  extend.  It  has  been 
truly  said,  that  commerce,  as  the  word  is  used  in 
the  coustitutioni  is  a  unit,  every  part  of  which  is 
indicated  by  the  term. 

If  this  be  the  admitted  meaning  of  the  word, 
in  its  application  to  foreign  nations,  it  must  carry 
the  same  meaning  throughout  the  sentence,  and 
remain  a  unit,  unless  there  be  some  plain  intelii- 
gible  cause  which  alters  it. 

The  subject  to  which  the  power  is  next  applied^ 
is  to  commerce  '*  among  the  several  Suites/*  The 
word  ''  among''  means  intermingled  with.  A  thmg 
which  is  among  others,  is  ifttermingled  with  them. 
Commerce  among  the  States,  cannot  stop  at  the 
external  boundary  line  of  each  State,  but  may  be 
introduced  into  the.  interior. 
But*  It  doev     It  jg  not  intended  to  say  that  these  words  com- 

not  eiteod  to  * 

•"•"•"•"^  prebend  that  commerce,;  which  is  completely  in- 
piAMijr  iour- ternal,  which  is  carried  on  between  man  and  man 
in  a  State,  or  between  diflbrent  parts  of  the  same 
State,,  and  which  does  not  extend  to  or  aflbct 
other  States.  Such  a  power  would  be  inconve- 
nient, and  is  certainly  unnecessary. 

Comprehensive  as  the  word  "  among"  is,  it  may 
very  properly  be  restricted  to  that  commerce  which 
concerns  more  States  than  one.  The  phrase  is 
not  one  which  would  probably  have  been  selected 
to  indicate  the  completely  interior,  traffic  of  a 
State,  because  it  is  not  an  apt  phrase  for  that  pur* 
pose ;  and  the  enumeration  of  the  particular  classes 
of  commerce,,  to  which  the  ppwer  was  to  be  ex- 
tended, woidd  otft  have  been  made,;had  the  inten- 
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tioA  been  to  extend  the  power  to  every  descrip-  1824. 
tion.  The  enumeration  presupposes  something 
not  enumerated ;  and  that  something,  if  we  re- 
gard the  language  or  the  subject  of  the  sentence, 
must  be  the  exclusively  internal  commerce  of  a 
State.  The  genius  and  character  of  the  whole 
government  seem  to  be,  that  its  action  is  to  bo 
applied  to  all  the  external  concerns  of  the  nation, 
and  to  those  internal  concerns  which  atfect  the 
States  generally ;  but  not  to  those  which  are  com- 
pletely within  a  particular  State,  which  dp  not 
affect  other  States,  and  with  which  it  is  npt  neces- 
sary to  interfere,  for  the  purpose  of  executing  some 
of  the  general  powers  of  the  government.  The 
completely  internal  commerce  of  a  State,  then, 
may  be  considered  as  reserved  for  the  State  itself. 

But,  in  regulating  commerce  with  foreign  na- 
tions, the  power  of  Congress  does  not  stop  at  the 
jurisdictional  lines  of  the  several  States.  It  would 
be  a  very  useless  power,  if  it  could  not  pass  thqse 
lines.  The  commerce  of  the  United  States  with 
foreign  nations,  is  that  of  the  whole  United  States. 
Every  district  has  a  right  to  participate  in  it.  The 
*deep  streams  which  penetrate  our  country  in  every 
direction,  pass  through  the  interior  of  almost  eyery 
State  in  the  Union,  and  furnish  the  means  df  exer- 
cising this  right.  If  Congress  has  the  power  t6 
regulate  it,  that  power  must  be  exercised  when- 
ever the  subject  exists.  If  it  exists  within  the 
States,  if  a  foreigm  voyage  may  commence  or  ter- 
minate at  a  port  within  a  State,  then  the  power  of 
Congress  may  be  exercised  within  a  State., 

This  principle  is,  if  po89ibie,  still  more  clear,  when 
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1 824.  applied  to  commerce  "  among  the  several  States.** 
They  either  join  each  other,  in  which  case  they  are 
separated  by  a  mathematical  line,  or  they  are  re- 
mote from  each  other,  in  which  case  other  States 
lie  between  them.  What  is  commerce  ^'ambng*' 
them;  and  how  is  it  to  be  conducted?  Can  a  tra- 
ding expedition  between  two  adjoining  States, 
commence  and  terminate  outside  of  each  ?  And 
if  the  trading  intercourse  be  between  two  States 
remote  from  each  other,  must  it  not  commence  in 
one,  terminate  in  tl)6  other,  and  probably  pass 
through  a  third  ?  Commerce  among  the  States 
must,  of  necessity^  be  commerce  with  the  States. 
In  the  regulation  of  trade  with  the  Indian  tribes, 
the  action  of  the  law,  especially  wh^n  the  consti- 
tution was  Qiade,  was  chiefly  within  a  State.  The 
power  of  Congress^  then,  whatever  it  may  be,  must 
be  exerfeised  within  the  territorial  jurisdiction  of 
the  several  States.  The  sense  of  the  nation  on 
this  subject,  is  unequivocally  manifested  by  the 
provisioAs  made  in  the  laws  for  transporting  goods, 
by  land,  between  Baltimore  and  Providence,  be- 
tween New- York  and  Philadelphia,  and  between 
Philadelphia  and  Baltimore. 

We  are  now  arrived  at  the  inquiry-^What  is  this 

power  ? 

r^iJu^co'm-     It  is  the  power  to  regulate;  that  is-,,  to  prescribe 

JIIi,'^«n/^?n  the  rule  by  which  cpmmerce  is  to  be  governed. 

builil^h!i«iTliis  power,  like  all  others  vested  in  Congress,  is 

iiS*^l^iiII  complete  in  itself,  may  be  exercised  to  its  utmost 

tioo  itself,      extent,  and  acknowledges  no  limitations,  other 

than  are  prescribed  in  the  constitution.    These 

are.  expressed  in  plain  terms,  and  de  not  affect  the 
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qoestiofu  which  arise  in  this  case,  or  which  have  1824. 
been  discussed  at  the  bar.  If,  as  has  always  been 
uncjerstood,  the  sovereignty  of  Congress,  though 
limited  to  specified  objects,  is  plenary  as  to  those 
objects,  the  power  over  commerce  with  foreign  na« 
tions,  and  among  the  several  States,  is  vested  in 
Congress  as  absolutely  as  it  would  be  in  a  single 
government,  having  in  its  constitution  thesame  re- 
strictions on  the  exercise  of  the  power  as  are  found 
in  the  constitution  of  the  United  States.  The  wis- 
dom and  the  discretion  of  Congress,  their  identity 
virith  the  people,  and  the  influence  which  their  con- 
stituents possess  at  elections^  are,  in  this,  as  in 
many  other  instances,  as  that,  for  exampte^  of  de- 
claring war,  the  sole  restraints  on  which  they  have 
relied,  to  secure  them  from  its  abuse.  They  are 
the  restraints  on  which  the  people  must  often  rely 
solely,  in  all  representative  governments. 

The  power  of  Congress,  then,  comprehends  na- 
vigation, vrithia  the  limits  of  every  State  in  the 
Union ;  so  far  as  that  navigation  may  be,  in  any 
manner,  connected  with  '^  commerce  with  foreign 
nations,  or  among  the  several  States,  or  with  the 
Indian  tribes.''  It  may,  of  consequence,  pass  the 
jurisdictional  line  of  New- York,  and  act  upon  the 
very  waters  to  which  the  prohibition  now  under 
connderation  applies. 

But  it  has  been  urged  with  great  earnestness, 
that,  although  the  power  of  Congress  to  regulate 
commerce  with  foreign  nations,  and  among  the 
several  States,  be  co-extensive  with  tlie  subject  it- 
self, and  have  no  otlier  limits  than  are  prescribed 
in  the  constitution,  yet  the  States  may  severally 
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1824.  exercise  the  same  power,  within  their  respective  ju- 
risdictions. In  support  of  this  argument,  it  is 
said,  that  they  possessed  it  as  an  inseparable  attri- 
bute of  sovereignty,  before  the  formation  of  the 
constitution,  and  still  retain  it,  except  so  far  as 
they  have  surrendered  it  by  tliat  instrument ;  that 
this  principle  results  from  the  nature  of  the  govern- 
ment, and  is  secured  by  the  tenth  amendment ; 
that  an  affirmative  grant  of  power  is  not  exclusive, 
unless  in  its  own  nature  it  be  such  that  the  conti- 
nued exercise  of  it  by  the  former  possessor  is  in- 
consistent with  the  grant,  and  that  this  is  not  of 
that  description. 

The  appellant,  conceding  these  postulates,  ex- 
cept the  last,  contends,  that  full  power  to  regu- 
late a  particular  subject,  implies  the  whole  power, 
and  leaves  no  residuum ;  that  a  grant  of  the  whole 
is  incompatible  with  the  existence  of  a  right  in 
another  to  any  part  of  it. 

Both  parties  have  appealed  to  the  constitution, 
to  legislative  acts,  and  judicial  decisions;  and 
have  drawn  arguments  from  all  these  sources,  to 
support  and  illustrate  the  propositions  they  re- 
spectively maintain. 
The  power  to;     The  ffraut  of  the  power  to  lay  and  collect  taxes 

regulate  com-  ^  ©  *^  •' 

merce,  so  far  jg   like  tfac  powcr  to  rcgulate  commcrcc,  made  in 

ae  it  exteodt.  ,  '^  ,  ,       ^  -  /  , 

it  exdusiveij  general  terms,  and  has  never  been  understood  to 

vetted  io  Con-  .  ^  •  •      •  •  i*     t  • 

greet,  and  no  mtcrfere  with  the  exercise  of  the  same  power  by 
Ce^  exercMthe  Statcs*,  and  hence  has  been  drawn  an  argu- 
bj  a  State,     m^^j  which  has  been  applied  to  the  question  un- 
der consideration.     But  the  two  grants  are  not, 
it  is  conceived,  similar  in  their  terms  or  their  oia- 
ture.     Although  many  of  the  powers  formerly 
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exercised  by  the  Stales^  are  •transferred  to  tbe  1824. 
government  of  the  Union,  yet  the  State  govern- 
ments remain,  and  constitute  a  ipo^t  iniportant 
part  of  our  system.  The  power  of  taxation  is  in- 
dispensable to  their  existencci  and  is  a  power 
which,  in  its  own  nature^  is  capable  of  residing 
in,  and  being  exercised  by,  different  authorities 
at  the  same  time.  We  are  accustomed  to  see  it 
placed,  for  different  purposes,  in  different  hands« 
Taxation  is  the  simple  operation  of  taking  small 
portions  from  a  perpetually  accumulating  mas^, 
susceptible  of  almost  infinite  divisicm ;  and  a  powei: 
in  one  to  take  what  is  necessary  for  certain  pur- 
poses, is  not,  in  its  nature,  incompatible  with  a 
power  in  another  to  take  what  is  necessary  for 
other  purposes.  Congress  is  authorized  to  lay 
and  collect  taxes,  &c.  to  pay  the  debts,  and  pro- 
vide for  the  common  defence  and  general  welfare 
of  the  United  States.  This  does  not  interfere 
with  the  power  of  tbe  States  to  tax  for  the  support 
of  their  own  governments;  nor  is  the  exercise  of 
that  power  by  the  States,  an  exercise  of  any  por- 
tion of  the  power  that  is  granted  to  the  United 
States.  In  imposing  taxes  for  State  purposes, 
they  are  not  doing  what  Congress  is  empowered 
to  do.  Congress  is  not  empowered  to  tax  for . 
those  purposei  which  are  within  the  exclusive  pro- 
vince of  the  States.  When,  then,  each  govern- 
ment exercises  the  po:wer  of  taxation,  neither  is 
exercising  the  power  of  the  other.  But,  when  % 
State  proceeds  to  regulate  commerce  with  foreign 
nations,  or  among  the  several  States^  it  is  exer- 
cising the  very  power  that  is  granted  to  Congress, 
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1824.  and  is  doing  the  very  thing  which  Congress  is  an- 
^'^^^  thorized  to  do.  There  is  no  analogy,  then,  be- 
T.  tween  the  power  of  taxation  and  the  power  of 
^«^^°-     regulating  commerce. 

In  discussing  the  question,  whether  this  power 
is  still  in  the  States,  in  the  case  under  considera- 
tion, we  may  dismiss  from  it  the  inquiry,  whether 
it  is  surrendered  by  the  mere  grant  to  Congress, 
or  is  retained  until  Congress  shall  exercise  the 
power.  We  may  dismiss  that  inquiry,  because  it 
has  been  exercised,  and  the  regulations  which 
Congrel3s  deemed  it  proper  to  make,  are  now  in 
full  operation.  The  sole  question  is,  can  a  State 
regulate  commerce  with  fpreign  nations  and  among 
the  States,  while  Congress  is  regulating  it  ? 

The  counsel  for  the  respondent  answer  this 
question  in  the  affirmative,  and  rely  very  much  on 
the  restrictions  in  the  10th  section,  as  supporting 
their  opinion.  They  say,  very  truly,  that  limitations 
of  a  power,  furnish  a  strong  argument  in  favour 
of  the  existence  of  that  posrer,  and  that  the  sec* 
tion  which  prohibits  the  States  from  laying  duties 
on  imports  or  exports,  proves  that  this  power 
might  have  been  exercised,  had  it  not  been  ex- 
pressly forbidden;  and,  consequently,  that  any 
other  commercial  regulation,  not  expressly  forbid- 
den,^ to  which  the  original  power  of  the  State  was 
competent,  may  still  be  made.  « 

Tlhat  this  restriction  shows  the  opinion  of  the 
Convention,  that  a  State  might  impose  duties  on 
exports  and  imports,  if  not  expressly  forbidden^ 
will  be  conceded;  but  that  it  follows  as  a  coiise- 
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quence^  from  this  concession,  that  a  State  may     1824. 
regulate  commerce  with  foreign  nations  and  among 
the  States,  cannot  be  admitted. 

We  must  first  determine  whether  the  act  of  lay- 
ing **  duties  or  imposts  on  imports  or  exports,"  is 
considered  in  the  constitudon  as  a  branch  of  the 
taxing  power,  or  of  the  power  to  regulate  com* 
meree.  We  think  it  very  clear^  thift  it  is  consi- 
dered as  a  branch  of  the  taxing  power.  It  is  so 
treated  in  the  first  clause  of  the  8th  section :  ^^  Con^ 
gresB  shall  have  power  to  lay  and  collect  taxes/ 
duties,  imposts,  and  excises;^*  and,  before  com* 
merce  is  mentioned,  the  rule  by  which  the  exer-^ 
oise  of  this  power  must  be  governed,  is  declared. 
It  18^  Asfi,  all  dutieff,  imposts,  and  excises,  shall 
be  uniform.  In  a  separate  clause'  of  the  enume- 
ration, the  power  to  regulate  commerce  is  givep, 
as.  bemg  entirely  distinct  from  the  right  to  levy 
taxes  and  imposts,  aqd  as  being  a  new  power,  not 
before  codferred.  The  constitution,  then,  consi^ 
ders  these  powers  as  substantive,  and  distinct 
from  each  odier;  and  so  places  them  in  the  enu- 
meration it  contains.  The  power  of  imposing 
duties  on  imports  is  classed  with  the  power  to  levy 
taxes,  and  that  seems  to  be  its  natural  place.  But 
the  power  to  levy  taxes  could  never  be  considered 
as  abridging  the  right  of  the  States  on  that  sub* 
jeet;  and  they  might,  consequently,  have  exer* 
cised  it  l^  *:& vying  duties  on  imports  or  exports, 
had  the  constitution  contained  no  prohibition  on 
this  subject.  This,  prohibition,  then,  is  an  except 
tion  firom  the  aipknowMged  power  of  the  States 
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1834.  to  levy  taj/ds,  not  £roin  tbe  qoestiopdUe  power  to 
regulate  commerce,  s 

*^  A  doty  of  tonnage"  is  as  much  a  tax,  aa  a 
duty  on  imports  or  exports;  and  the  reaaon  which 
induced  the  prohibition  of  those  taxesi  extends  to 
this  also.  This  tax  may  be  imposed  by  a  State, 
with  the  consent  of  Ck)ngress;  and  it  may  be  ad- 
mitted, that  Congress  cannot  give  a  right  to  a 
State^  in  virtue  of  its  own  powers.  But  a  duty  of 
tonnage  being  part  of  the  power  of  imposing  taxes^ 
its  prohibition  may  certainly  be  made  to  depend 
on  Congress,  without  affording  any  implication 
respecting  a  power  to  regulate  commerce.  It  is 
true,  that  duties  may  often  be,  and  in  fact  often 
are,  imposed  on  tonnage,  with  a  view  to  the  re- 
gulation of  commerce ;  but  they  may  be  also  im- 
t>osed  with  a  view  to  revenue;  and  it  was,  there- 
fore, a  prodent  precaution,  to  prohibit  the  States 
frbm  exercising  this  power.  The  idea  that  the 
same  measure  might,  according  to  circumstan- 
•  ces,  be  arranged  with  different  classes  of  pow- 
er, was  no  noveltv  to  the  framers  of  our  con- 
stitution. Those  illustrious  statesmen  and  pa- 
triots hiid.been,  many  of  thism,  deeply  engaged  in 
the  discussions  which  preceded  the  war  of  our  re- 
volution^ and  an  of  them  were  well  read  in  those 
discussions.  The  right  to  regulate  commerce, 
even  by  the  imposition  of  duties,  was  not  contro- 
verted ;  but  the  right  to  impose  a  duty  for  die 
purpose  of  revenue,  produced  a  war  as  important, 
perhaps,  in  its  consequences  to  the  human  race, 
as  any  the  world  has  ever  witnessed. 

These  restrictions,  then,  are  on  the  taxingpower. 
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not  on  that  to  regulate  commerce ;  and  presuppose     1824. 
the  existence  of  that  which  they  restrain,  not  of 
that  which  they  do  not  purport  to  restrain. 

But,  the  inspection  laws  are  said  to  be  regula- 
tions of  commerce,  and  are  certainly  recognised  in  ^u**  <o- 
the  constitution,  as  being  passed  in  the  exercise  of  i>eaith  lawf, 
a  power  remaining  with  the  States.  reguutmg  the 

That  inspection  laws  may  have  i^  remote  and  mfirc"^  0^"^ 
considerable  influence  on  commerce,  will  not  be  thow'  whici! 
denied ;  but  that  a  power  to  regulate  commerce  is  p^kfroad^Tr' 
the  source  from  which  the  right  to  pass  them  is  nof  wiuao  "ile 
derived,  cannot  be  admitted.     The  object  of  in-  ^co4J*m?'* 
spection  laws,  is  to  improve,  the  quality  of  articles 
produced  by  tjie  labour  of  a  country ;  to  fit  them 
for  exportation;  or,  it  may  be,  for  domestic  use. 
They  act  upon  the  subject  before  it  becomes  an 
article  of  foreign  commerce,  or  of  commerce  among 
the  States,  and  prepare  it  for  that  purpose.   They 
form  a  portion  of  that  immense  mass  of  legislation, 
which  embraces  everything  within  the  territory  of 
a  State,  not  surrendered  to  the  general  govern- 
ment :  all  which  can  be  most  advantageously  exer- 
cised by  the  States  themselves.    Inspection  laws, 
quarantine  laws,  health  laws  of  every  description, 
as  well  as  laws  for  regulating  the  internal  com- 
merce  of  a  State,  and  those  which  respect  turn- 
pike roads,  ferries,  &;c.,  are  component  parts  of 
this  mass. 

No  direct  general  power  over  these  objects  is 
granted  to  Congress ;  and,  consequently,  they  re- 
main subject  to  State  legislation.  If  the  legisla» 
tive  power  of  the  Union  can  reach  them,  it  must 
be  for  national  purposes ;  it  must  be  where  the 
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1824.  power  is  expressly  giwn  fcM*  a  speoial  purpoee,  or 
is  clearly  incidental  to  some  power  which  is  ex- 
pressly, given.  It  is  obvious,  that  the  govenunent 
of  the  Union,  in  the  exetpise  of  .its  express  powers, 
that,  for  example,  of  regulating  commerce  with  fo- 
reign nations  and  aniong  the  States,  may  ifse  means 
that  may  also  be  employed  by  a  State,  ifi^  the  exer- 
cise of  its  acknowledged  powers;  that,  for  exam- 
ple, of  regulating  commerce  within  the  State.  If 
Congress  licetise  vessels  to  sail  from  one  port  to 
another,  in  the  same  State,  the  act  is  supposed  to 
be,  necessarily,  incidental  to  the  power  expressly 
granted  to  Congress,  and  implies  no  claim  of  a  di- 
rect power  to  regulate  the  purely  internal  com- 
merce of  a  State,  or  to  act  directly  on  its  system  of 
police.  So,  if  a  State,  in  passing  laws,  on  subjects  ^ 
acknowledged  to  be  within  its  control,  and  with  a 
view  to  those  9ubjects,  shall  adopt  a  measure  of 
the  same  character  with  one  which  Congress  may 
adopt,  it  does  not  derive  its  authority  from  the  par- 
ticular power  which  has  been  granted,  but  from 
some  other,  which  remains  with  the  State,  and  may 
be  executed  by  the  same  means.  All  experienoe 
shows,  that  the  same  measures,  or  measoresscaroe- 
ly  distinguishable  from  each  other,  may  flow  from 
distinct  powers;  but  this  does  not  prove  that  the 
powers  themselves  are  identical.  Although  the 
means  u^ed  in  their  execution  may  sometimes  ap« 
prpach  each  other  so  nearly  as  to  be  confounded, 
there  are  other  situations  in  which  they  are  suffi- 
ciently distinct  to  esteblish  their  individuality. 

In  our  complex  system,  presenting  the  rare  and 
difficult  scheme  of  one  general  government,  whose 
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nction  extends  over  the  wholei  but  which  possess-     1824. 
68  only  certain  ennmerated  powers  ;  and  of  nutfie-    ^^^^ 
reus  State  governments,  which  retain  and  exercise        v. 
all  powers  not  delegated  to  the  Union,  contests  re-       ^  *"' 
specting  power  must  arise.      Were  it  evert  other- 
wise, the   measures  taken  by  the  respective  go- 
vernments to  execute  their  acknowledged  powers, 
would  odenbe  of  the  same  description,  and  might, 
sometimes,  interfere.     This,  however,  d6es  not 
prove  that  the  one  is  exercising,  or  has  a  right  to 
exercise,  the  powers  of  the  other, 

The  acts  of  Congress,  passed  in  1796  and  1799,* 
empowering  and  directing  the  officers  of  the  gene- 
ral government  to.  conform  to,  and  assist  in  the  ex- 
ecution of  the  quarantine  and  health  laws  of  a 
State,  proceed,  it  is  said,  upon  the  idea  that  these 
laws  are  constitutional,  ft  is  undoubtedly  true, 
that  they  do  proceed  upon  that  idea ;  and  the  con- 
stitutionality of  such  laws  has  never,  so  far  as  we 
are  informed,  been  denied.  But  the>  do  not  im- 
ply an  acknowledgment  that  a  State  may  rightfully 
regulate  commerce  with  foreign  nations,  or  among 
the  States ;  for  they  do  not  imply  that  such  laws 
are  an  exercise  of  that  power,^  or  enacted  with  n 
view  to  it.  On  the  conti:ary,  they  aipe  treated  as 
qaarantine  and  health  laws,  iare  so  denominated  in 
the  acts  of  Congress,  and  are  considered  as  flow- 
ing from  the  acknowledged  power  of  a  State,  to 
pro^de  for  the  health  of  its  citizens.  But,  as  It 
was  apparent  that  some  of  the  provisions  made  for 
this  purpose,  and  in  virtue  of  this  power,  might 
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1824.  interfere  with,  and  be  affected  by  the  laws  of  the 
United  States,  made  for  the  regulation  of  com- 
merce.  Congress,  in  that  spirit  of  harmony  and 
conciliation,  which  ought  always  to  characterize 
the  conduct  of  governments  standing  in  the  rela- 
tion which  that  of  the  Union  and  those  of  the 
States  bear  to  each  other,  has  directed  its  officers 
to  aid  in  the  execution  of  these  laws ;  and  has,  in 
some  measure,  adapted  its  own  legislatfon  to  this 
object,  by  making  provisions  in  aid  of  those  of  the  * 
States.  But,  in  making  these  provisions,  the  opi- 
nion is  unequivocally  manifested,  that  Congress 
may  control  the  State  laws,  so  far  as  it  may  be  ne- 
cessary to  control  them,  for  the  regulation  of  com- 
knerce. 

The  act  passed  in  1803,*  prohibiting  the  impor- 
tation of  slaves  into  any  State  which  shall  itself 
prohibit  their  importation,  implies,  it  is  said,  an 
admission  that  the  States  possessed  the  power  to 
exclude  or  admit  them ;  frmn  which  it  is  inferred^ 
that  they  possess  the  same  power  with  respect  to 
other  articles. 

If  this  inference  were  eonrect;  if  this  power 
was  exercised,  not  under  any  particular  clause  in 
the  constitution,  but  in  virtue  of  a  general  right 
over  the  subject  of  commerce,  to  exist  as  long  as 
the  constitution  itself,  it  might  now  be  exercised. 
Any  State  might  now  import  African  slaves  into  its 
own  territory.  But  it  is  obvious,  that  the  power 
of  the  States  over  this  subject,  previous  to  the  year 
1808,  constitutes  an  exception  to  the  power  of 
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Congress  to  regulate  commeroe,  and  the  exception  1824. 
18  expressed  in  such  words,  as  to  manifest  clearly 
the  intention  to  continue  the  pre-existing  right  of 
the  States  to  admit  or  exclude,  for  a  limited  period. 
The  words  are,  *^  the  migration  or  importation  of 
such  persons  as  any  of  the  States,  now  existing, 
$kaU  think  proper  to  admit,  shall  e  pro  ited 
by  the  Congress  prior  to  the  year  U08.  fhe 
whole  object  of  the  exception  is^  to  preserve  the 
power  to  those  States  which  might  be  disposed  to 
exercise  ii ;  and  its  language  seems  to  the  Court 
toconvey  this  idea  unequivocally r  Tlie  possession 
of  this  particular  power,  then,  during  the  time  li- 
mited in  the  constitution,  cannot  be  admitted  to 
prove  the  possession  of  any  otl^er  similar  power. 

It  has  been  said,  that  the  act  of  August  7,  1789, 
acknowledges  a  concurcent  power  in  the  States  to. 
regulate  the  conduct  of  pilots,  and  hence  is  infer- 
red an  admission  of  their  concurrent  right  with 
Congress  to  regulate  commerce  with  foreign  na- 
tions, and  amongst  the  States.  But  this  infer- 
ence is  not,  we  thidk,  justified  l>y  the  fact. 

Although  Congress  cannot  enable  a  State  tole- 
guitXef  Congress  may  adopt  the  provisions  of  a 
Stafe  on  any  subject.  When  the  government  of 
the  Union  was  brought  into  existence,  it  found  a 
system  for  the  regulation  of  its  pilots  in  full  force 
in  every  State.  The  act  which  has  been  mention- 
ed, adopts  this  system,  and  gives  it  the  same  vali- 
dity as  if  its  provisions  had  been  specially  made 
by  Congress.  But  the  act,  it  may  be  said,  is  pros- 
pective also,  and  the  adoption  of  laws  to  be  made 
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1 824.    in  fiituroi  presupposes  the  right  in  the  maker  tole« 
gifilate  on  the  subject 
The  act  unquestionably  manifests  an  intention 

Ogden.  ^Q  )Q^y3  ^j^jg  subject  entirely  to  the  States;  until 
Congress  should  think  proper  to  interpose ;  but 
the  very  enactment  of  such  a  law  indicates  an  opi- 
nion that  it  was  necessary ;  that  the  existing  sys- 
tem would  not  be  applicable  to  the  new  state  of 
things,  unless  expressly  applied  to  it  by  Congress. 
But  this  section  is  confined  to  pilots  within  the 
''bays,  inlets,  rivers,  harbours,  and  ports  of  the 
United  States,"  which  are^  of  coursci  in  whole  or 
in  part,  also  within  the  limits  of  some  particular 
state.  The  acknowledged  power  of  a  State  tore* 
gulate  its  police,  its  domestic  trade,  and  to  govern 
its  own  citizens,  may  citable  it  to  legislate  on  this 
subject,  to  a  considerable  extent ;  and  the  adop- 
tion of  its  system  by  Congress,  and  the  application 
of  it  to  the  whole  subject  of  commerce,  does  not 
seem  to  the  Court  to  imply  a  right  in  the  States  so 
to  apply  it  of  their  own  authority.  Biit  the  adop- 
tion of  the  State  system  being  temporary,  being 
only  ''until  further  legislative  provision  shall  be 
made  by  Congress,'*  shows,  conclusively,  an  opi* 
nion  that  Congress  could  control  the  whole  subjectt 
and  might  adopt  the  system  of  the  States,  or  pro- 
vider one  of  its  own. 

A  State,  it  is  said,  or  even  a  private  oitismp 
may  construct  light  houses.  But  gentlemen  must 
be  aware,  that  if  this  proves  a  power  in  a  State 
to  regulate  commerce,  it  proves  that  the  same 
power  is  in  the  citizen.  StaMs,  Qr  individnalii 
who  own  lands,  may,  if  not  forbidden  by  hiw. 
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erect  on  thoee  lands  what  buildings  they  jpleaser  ,}B!t4. 
but  this  power  is  entirely  .distinct  from  that  of  re-  "i^^^^' 
gulating  comqaerce,  and  may,  we  presume,  be       v. 
restrained,  if  exercised  so  as  to  produce  a  public       *  ^^' 
mischief. 

These  acts  were  cited  at  the  bar  for  the  pur- 
pose of  showing  an  opinion  in  Congress,  that  the  . 
States  possess^  concurrently  with  the  Legislature 
of  the  Union,  the  power  to  regulate  commerce 
with  foreigp  nations  and  among  the  States.  Upon 
reviewmg  them,  we  think  they  do  not  establish 
the  proposition  they  were  intended  to  prove. 
They  show  the  opinion,  that  the  States  retain 
powers  enabling  them  to  pass  the  laws  to  which 
allusion  has  been  made,  not  that  those  laws  pro- 
ceed from  the  particular  pow^r  which  has  been 
delegated  to  Congress. 

It  has  been  contended  by  the  counsel  for  the 
appellant,  that,  air  the  word  **  tp  regulate**  implies 
in  its  nature,  full  power  over  the  thing  to  be  regu- 
lated, it  excludes,  necessarily,,  the  action  of  all 
others  diat  would  perform  the  same  operation  on 
the  same  thing.  That  regulation  is  designed  for 
the  entire  result,  appljring  to  those  parts  which  re- 
main as  they  were,  as  well  as  to  tho#e  which  are 
altered.  It  produces  a  uniform  whole,  which  is 
as  much  disturbed  and  deranged  by  changing 
what  the.  regulating  power  designs  to  leave  on- 
touched,  asthfrt  on  which  it  has  operated. 

There  is  great  foree  in  this  argument,  and  die 
Oouii  is  Hot  satisfied  that  it  has  beenrefiited. 

.Since,  however,  Jn exercising  the  power  of  re- 
|[ulating  their  ovra  purely  internal  afR^,  whecber 
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1824.     of  trading  or  policoi  the  States  may  aometiiDefl 

^"^^^  enact  law«,  the  validity  of  ^hich  depends  on  their 

T.        interfering  with,  and  being  contrary  to,  an  act  of 

^^  ^^'  Congress  passed  in  pursuance  of  the  constitutiony 
j^The  lawi  of  ^jj^  Court  will  enter  upon  the  inquiry,  whether  the 
toR.R.L.and  laws  of  Ncw-York,  as  expounded  by  the  highest 
d'urive  right  of  tribunal  of  that  State,  have,  in  their  appUoatton 

navigating  the  ,  .  •         \        ■■••'•  i      '  j» 

waters  of  that  to  this  casc,  comc  into  collisiott  With  au  act  of 
«tearo  b^u,  Cougress,  and  deprived  a  citizen  of  a  right  to 
^tb^?e"*act8  which  that  act  entitles  him.  Should  this  collision 
r^ui^i'ng^'th?  exist,  it  wiU  be  immaterial  whether  those  laws 
whVch***  bSl$  ^®^®  passed  in  virtue  of  a  concurrent  power 
«ianca' rf^"be "  ^^  rcgulatc  commerco  with  foreign  nations  and 
conititution,  amouff  thc  several  States,"  or,  in  virtue  of  a  power 
and  the  suta  to  rcgulatc  their  domestic  trade  and  police.  In 
yield  to  that  ouc  casc'  and  the  other,  the  acts  of  New* York 
?)en""^^ough  must  yield  to  the  law  of  Congress ;  and  the  deoi- 
!uance1>f"pSwr  sion  Sustaining  the  privilege  they  confer,  against 
i!!dg«d^ tr^^-  ^'  right  given  by  a  law  of  the  Union^  must  be 
stVSi.*"  **"•  erroneous. 

This  opinion  has  been  frequently  expressed  in 
thns  Gdurt,  and  is  founded,  as  well  on  the  nature 
of  the  govermnent  as  on  the  words  of  the  constir 
tution.  In  argument,  however,  it  has  beenicon* 
tended,  that  if  a  law  passed  by  a  State,  in  the 
exercise  of  its  acknowledged  sovereignty,  comes 
into  conflict  with  a  law  passed  by  Congress  in 
pursuance  of  the  constitution,  they  afiect  the  sub- 
ject, and  each  other,  like  equal  Opposing  powers. 
But  the  f ramers  of  our  constitution  foresaw  this ; 
state  of  things,  and  provided  for  it,  by  dedaring 
the  pupremacy  not  only  of  itself,  but  of  the  laws 
made  in  pursuance  of  it.    The  nulfi^  of  any  act 
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ineoittistent  with  the  constitution,  is  produced  by    1824. 
the  declaration,  that  the  constitution  is-  the  su-  "^Qibto^ 
preme  law.    The  appropriate  application  of  that     ^^J^ 
part  of  the  clause  which  confers  the  same  supre-» 
macy  on  laws  and  treaties,  is  to  such  acts  of  the 
StateLegislatures  asdo  not  transcend  their  powers, 
but,  though  enacted  in  the  execution  of  acknow* 
lodged  State  powers,  interfere  with,  or  are  con- 
trary  to  the  laws  of  Congress,  made  in  pursuance 
of  the  constitution,  or  some  treaty  made  under 
the  authority  of  the  United  States.    In  every  such 
case,  the  act  of  Congress,  or  the  treaty,  is  su-- 
preme;  and  the  law  of  the  State,  though  enacted 
in  the  exercise  oi^  powers  not  controverted,  must 
yield  to  it. 

In  pursuing  this  inquiry  at  the  bar,  it  has  been 
said,  that  the  constitution  does  not  confer  the  right 
of  iotercoone  between  State  and  State.  That 
right  derives  its  source  from  those  laws  whose  au- 
thori^  is  acknowledged  by  civilized  man  through- 
out the  world.  This  is  true.  The  constitution 
found  it  an  existing  right,  and  gave  to  Congress 
the  power  to  regulate  it  In  the  exercise  of  this 
power,  Congress  haspassed  **  an  act  for  enrolling 
.  w  lijcensing  ships  or  vessels  to  be  employed  in  the 
coasting  trade  and  fisheries,  and  for  regulating  the 
same.'*.  The  counsel  for  the  respondent  contend, 
that  this  act  does  not  give  the  right  to  sail  from 
port  to  port,  but  confines  itself  to  regulating  a 
preexisting  right,  so  far  only  as  to  confer  certain 
privileges  on  enrolled  and  licensed  vessels  in  its 
exercise. 

liwiU  i^  onc€i  oecuri  that,  wheti  a  Legislatore 
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1 824.  attaches  certain  privileges  and  exemptions  to  the 
exercise  of  a  right  over  vehich  its  control  is  abso- 
lute, the  law  must  imply  a  power  to  exercise  the 
right.  The  privileges  are  gone,  if  the  right  itself 
be  annihilated.  It  would  be  contrary  to  all  reason, 
and  to  the  course  of  human  affairs,  to  say  that  a 
State  is  unable  to  strip  a  vessel  of  the  particular 
privileges  attendant  on  the  exercise  or  a  right, 
and  yet  may  annul  the  right  itself;  that  the  State 
of  New- York  cannot  prevent  an  enrolled  and  li- 
censed vessel,  proceeding  from  Elizabethtown,  in 
New-JerseJ)s  to  New- York,  from  enjoying,  in  her 
course,  and  on  her  i^ntrance  into  port,  all.  the  pri- 
vileges conferred  by  the  act  of  Congress;  but  can 
shut  her  up  in  her  own  port,  and  prohibit  altoge- 
ther her  entering  the  waters  and  ports  of  another 
State.  To  the  Court  it  seems  very  clear,  that  the 
whole  act  on  the  subject  of  the  coasting  trade, 
according  to  those  principles  which  govern  the 
construction  of  statutes,  implies,  unequivocally,^ 
an  authority  to  licensed  vessels  to  carry  on  the 
coasting  trade. 

X  uc«nce  un-     But  wc  wiU  prococd  briefly  to  notice  tliose  see- 
der the  acttof  ,  1  .  •    1  -1.         1  I  t  • 

Congress   for  ttons  which  bear  more  directly  on  the  subject. 

cMs^ng^uade*.     The  first  sQCtion  declares,  that  vessels  enrolled 

SioruTcTr'ry  by  virtue  of  a  previous  law,  and  certnin  other  ves- 

on  that  trade,  ^j^^  eoroUod  as  described  in  that  act,  and  having 

a  1  cense  in  force,  as  is  by  the  act  required,  ''and 

no  others,  shall  be  deemed  ships  or  vessete  of  the 

Vnited  States,  entitled  to  the  privileges  of  ships  pr 

vessels  employed  in  the  coasting  trade/' ' 

This  section  seems  to  the  Court  to  contmn  a  po- 
sitive enactment,  that  Uie  vessels  it  describes  shall 
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be  entitled  to  the  privileges  of  ships  or  vessels  em*     1824. 
ployed  in  the  coasting  trade.     Thes^  privileges 
cannot  be  separated  from  the  trade,  and  cannot  be 
enjoyed,  unless  the  trade  may  be  prosecuted.  The 
grant  of  the  privilege  is  an  idle,  empty  form,  con* 
veying  nothing,  unless  it  convey  the  right  to  which 
the  privilege  is  attached*  and  in  the  exercise  of 
which  its  whole  value  consists.    To  construe  these 
words  otherwise  than  as' entitling  the  ships  or  ves- 
sels described,  to  carry  on  the  coasting  trade, 
would  be,  we  think,  to  disregard  the  apparent  in- 
tent of  the  act. 

The  fourth  section  directs  the  proper  officer  to 
grant  to  a  vessel  qualified  to  receive  it,  ^'a  license 
for  carrying  on  the  coasting  trade;''  and  prescribes 
its  form.  After  reciting  the  compliance  of  the  a:p-r 
plicant  with  the  previous  requisites  of  the  law,  the 
operative  words  of  the  instrument  are,  '^license  is 
hereby  granted  for  the  said  steam-boat,  Bellona,  to 
be  employed  in  carrying  on  the  coasting  trade  for 
one  year  from  the  date  hereof,  and  no  longer.'' 

These  are  not  the  words  of  the  officer;  they  are 
the  words  of  the  legislature ;  and  convey  as  expli- 
citly this  .authority  the  act  intended  to  give,  and 
operate  as  effectually,  as  if  thejr  had  been  inserted 
in  any  other  part  of  the  act,  than  in  the  license  it- 
self. 

The  word  '^  license,"  means  permission,  or  au- 
thority;  and  a  license  t6  do  0ny  particular  thing, 
is  a  permission  or  authoriQr  to  do  that  thing ;  and 
if  granted  by  a  person  having  power  to  grant  it, 
traos&rs  to  the  granted  the  right  to  do  whatever  it 
purports  to  authorise.     It  certainly  transfers  to 
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1824.     him  all  the  right  which  the  grantor  can  transfer,  to 
do  what  is  within  the  terms  of  the  license. 

Would  the  validity  or  effect  of  such  an  instru- 
ment be  questioned  by  the  respondent^  if  executed 
by  persons  claiming  regularly  under  the  laws  of 
New- York  ? 

The  license  must  be  understood  to  be  what  it 
purports  to  be,  a  legislative  authority  to  the  steam- 
boat Bellona,  '^to  be  employed  in  carrying  on  the 
coasting  trade,  for  one  year  from  this  date/' 

It  has  been  denied  that  these  words  authorize  a 
voyage  from  New- Jersey  to  New- York.  It  is  true, 
that  no  ports  are  specified ;  but  it  is  equally  true, 
that  the  words  used  are  perfectly  intelligible,  and 
do  confer  such  authority  as  unquestionably,  as  if 
the  ports  had  been  mentioned.  The  coasting  trade 
is  a  term  well  understood.  The  law  has  defined 
it ;  and  all  know  its  meaning  perfectly.  The  act 
describes,  with  great  minuteness,  the  various  ope- 
rations of  a  vessel  engaged  in  it ;  and  it  cannot,  we 
think,  be  doubted,  that  a  voyage  from  New-Jersey 
to  New-York,  i^.one  of  those  operations. 
The  license  Notwithstanding  the  decided  language  of  the 
intended  to  Uccnse,  it  has  also  been  maintained,  that  it  gives 
ikTnafcharac^  no  right  to  trade;  and  that  its  sole  purpose  is  to 
confer  the  American  character. 

The  answer  given  to  this  argument,  that  the 
Americisin  character  is  conferred  by  the  enrolment, 
and  not  by  the  license,  is,  we  think,  founded  too 
clearly  in  the  words  of  the  law,  to  require  the  sup-, 
port  of  any  additional  observations.  The  enrol- 
ment of  vessels  designed  for  the  coasting  tradei 
corresponds  precisely  with  the  registration  of  vM- 
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Mia  designed  for  the  foreign  trade,  and  requires  1824. 
every  circumstance  which  can  constitute  the  Ame- 
rican character,  The  license  can  be  granted  only 
tOTesssls  already  enrolled,  if  they  be  of  the  bur- 
then of  twenty  tons  and  upwards ;  and  requires  no 
circumstance  essential  to  the  American  character. 
The  object  of  the  license,  then^  cannot  be  to  as- 
certain the  character  of  the  vessel,  but  to  do  what 
it  professes  to  dp— that  is,  to  give  permission  to  a 
vessel  already  proved  by  her  enrolment  to  be 
American,  to  carry  on  the  coasting  trade. 

But,if  the  license  be  a  permit  to  carry  on  the  coast-  ^^^ht  jjowtr 
ing  trade,  the  respondent  denies  that  these  boats  Gommerct  ex- 
were  engaged  m  that  trade,  or  that  the  decree  un-  sation  cam«d 
der  consideration  has  restrained  them  from  pro- exciutwli^ ' 
aecuting  it.  The  boats  of  the  appellant  were,  we  ?»n!!^^Ming^'^ 
are  told,  employed  in  the  transportation  of  passenr  »'••■«"«•'•' 
gers ;  and  this  is  no  part  of  that  commerce  which 
Congress  may  regulate. 

If,  as  our  whole  course  of  legislation  on  this  sub- 
ject shows,  the  power  of  Congress  has  been  uni- 
versally understood  in  America,  to  comprehend 
navigation,  it  is  a  very  persuasive,  if  not  a  conclu- 
sive argument,  to  prove  that  the  construction  is 
ecNrrect ;  and,  if  it  be  correct,  no  clear  distinction  is 
perceived  between  the  power  to  regulate  vessels 
eniployed  in  transporting  men  for  hire,  and  pro- 
perty for  hire.  The  subject  is  transferred  to  Con- 
gress, and  no  exception  to  the  grant  can  be  ad- 
mitted,  which  is  not  proved  by  the  words  or  the 
nature  of  the  thing.  A  coasting  vessel  employed 
in  the  transportation  of  passengers,  is  as  much  a 
portion  of  the  American  marine,  as  one  employed 
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1824.  in  the  transportation  of  a  cargo ;  .and  no  reason  ia 
perceived  why  such  vessel  should  be  withdrawn 
from  the  regulating  power  of  that  govemmenty 
which  has  been  thought  best  fitted  for  the  purpose 
generally.  The  provisions  of  the  law  respecting 
native  seamen,  and  respecting  ownership,  are  as  ap- 
plicable to  vessels  carrying  men,  as  to  vessels  car- 
rying manufactures ;  and  no  reason  is  perceived 
why  the  power  over  the  subject  should  not  be  pla- 
ced in  the  same  hands.  The  argument  urged  at 
the  bar,  rests,  on  the  foundation,  that  the  power  of 
Congress  does  not  extend  to  navigation,  as  a 
branch  of  commerce,  and  can  only  be  applied  to 
that  subject  incidentally  and  occasionally.  But  if 
that  foundation  be  removed,  we  must  show  some* 
plain,  intelligible  distinction,  supported  by  the  con- 
stitution, or » by  reason,  for  discriminating  between 
t}ie  power  of  Congress  over  vessels  employed  in 
navigating  the  same  seas.  We  can  peiceive  no 
such  distinction. 

If  we  refer  to  the  constitution,  the  inference  to 
be  drawn  from  it.  is  father  against  the  distinction. 
The  section  which  restrains  Congress  from  pro- 
hibiting the  migration  or  importation  of  such  per- 
sons as  any  of  the  States  may  think  proper  to  ad- 
Init,  until  the  year  1808,  has  always  been  consi- 
dered as  an  exception  from  the  power  to  regulate 
commerce*  and  certainly  seems  to  class  migration 
with  importation.  Migration  applies  as  appro- 
priately to  voluntary,  as  importation  does  to  invo- 
luntary, arrivals ;  and,  so  far  as  an  exception  firom 
a  power  proves  its  existence,  this  section  proves 
that  the  power  to  regulate  conunerce  applies  equal- 


OF  THE.UNITED  STATES.  217 

Ij  to  the  regulation  of  vessels  employed  in  trans-     1824. 
porting  men,  who  pass  from  place  to  place  volun- 
tarily, and  to  those  who  pass  involuntarily. 

If  the  power  reirfde  in  Congress,  as  a  portion 
of  the  general  grant  to  regulate  commerce,  then 
acts  applying  that  power  to  vessels  generally, 
must  be  construed  as  comprehending  all  vessels. 
If  none  appear  to  be  excluded  by  the  language  of 
the  act,  none  can  be  excluded  by  construction. 
Vessels  have  always  been  employed  to  a  greater 
or  less  extent  in  the  transportation  of  passengers, 
and  have  never  been  supposed  to  be,  on  that  ac- 
count, withdrawn  from  the  control  or  protection 
of  Congress.  Packets  which  ply  along  the  coast, 
an  well  as  those  which  make  voyages  between 
Europe  and  America,  consider  the  transportation 
of  passengers  as  an  important  part  of  their  busi- 
ness. Yet  it  has  never  been  suspected  that  the 
general  laws  of  navigation  did  not  apply  ta  them. 

The  duty  act,  sections  23  and  46,  contains  pro- 
^visions  respecting  passengers,  and  shows,  that 
vessels  which  transportthem,  have  the  same  rights, 
and  must  perform  the  same  duties,  with  other 
vessels.  They  are  governed  by  the  general  laws 
of  navigation. 

In  the  progress  of  things,,  this  seems  to  have 
grown  into  a  particular  employment,  and  to  have 
attracted  the  particular  attention  of  government. 
Congress  was  no  longer  satisfied  with  compre- 
hending vessels  engaged  specially  in  this  business, 
within  those  provisions  which  were  intended  for 
vessels  geneially;  and,  on  the  2d  of  March,  1819^ 
passed  ''an  act  regulating  passenger  ships  and* 

VdL.  IX.  28 
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1824.    yMftels.**     This  wise  and  humane  law  provides 

^^^r>j^^  for  the  safety  and  comfort  of  passengers,  and  for 

T.        the  commMnicatiun  of  every  thing  concerning 

OgdmL  ^Qjj^  which  may  interest  the  government,  to  the 
Department  of  State,  but  makes  no  provision  con- 
cerning tho  entry  of  the  vessel,  or  her  conduct  in 
the  waters  of  the  United  States.  This,  we  think, 
shows  conclusively  the  senefe  of  Congress,  (if, 
indeed,  any  evidence  to  that  point  could  be  re-, 
quired,)  that  the  pre-existing  ''^qgulations  compre- 
hended passenger  ships  among  others;  and,  in 
prescribing  the  same  duties,  the  Legislature  must 
have  considered  them  as  possessing  the  same 
rights. 

If^  then,  it  were  even  true,  that  the  Bellona  and 
the  Stoodinger  were  employed  exclusively  in  the 
ooriveyance  of  passengers  between  New-Tork  and 
New^Jersey^  it- would  not  follow  that  this  occupa* 
flon  did  not  constitute  a  part  of  the  coasting  trade 
of  the  United  StatM,  and  was  not  protected  by 
the  license  annexed  to  the  answer.  But  we  can- 
not perceive  bow  the  occupation  of  these  vessds 
can  be  drawn  into  question,  in  the  case  before  the 
Court.  The  laws  of  New-Tork,  which  grant  the 
exclusive  privilege  set  up  by  the  respondent,  take 
no  notice  of  the  employment  of  vessel%  andre- 
ItaSB  only  to  the  principle  by  which  they  are  pro- 
jtelled.  Those  laws  do  not  inquire  whether  ves- 
sels are  engaged  in  transporting  men  or  merchan- 
dise, but  whether  they  are  moved  by  steam  or 
wind.  If  by  the  former,  the  waters  of  New- 
Tork  arr  dosed  against  Uiem,  though  their  car- 
goes be  dutiable  goods,  which  the  laws  of  the 
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United  States  permit  them  to  enter  and  deliver  in  1824. 
New-York,  If  by  the  latter,  those  waters  are 
free  to  them,  though  they  should  carry  passengers 
only.  In  conformity  with  the  law,  is  the  bill  of 
the  plaintiff  in  the  State  Court.  The  bill  does 
not  complain  that  the  Bellona  and  the  Stoudinger 
carry  passengers,  but  that  they  are  moved  by 
steam.  This  is  the  injury  of  which  he  complains^ 
and  is  the  sole  injury  against  the  continuance  of 
which  he  asks  relief.  The  bill  does  not  even 
allege,  specially,  that  those  vessels  were  employed 
in  the  transportation  of  passengers,  but  says,  ge- 
nerally, that  they  were  employed  '^  in  the  trans- 
portation of  passengers,  or  otherwise."  The 
answer  avers,  only,  that  they  were  employed  in 
(he  coasting  trade,  and  insists  on  the  right  to  carry 
on  any  trade  authorized  by  the  license.  No  tes- 
timony is  taken,  and  the  writ  of  injunction  and 
decree  restrain  these  licensed  vessels,  not  from  car- 
rying passengers,  but  from  being  moved  through 
the  waters  of  New-Yo^k  by  steam,  for  any  pur- 
pose whatever. 

The  questions,  then,  whether  the  conveyance  of 
passengers  be  a  part  of  the  coasting  trade,  and 
whether  a  vessel  can  be  protected  in  that  occupa- 
tion by  a  coasting  licensei  are  not,  and^^jinnot  be. 
raised  in  this  case.    The  real  and  sole  question    ti,,  p^wet 
seems  to  be,  whether  a  steam  machine,  in  actual  ll^^^^^. 
use,  deprives  a  vessel  of  the  privileges  ^*^fen^  IJ^ 'iJIS^mSS 
by  a  license.  Jr  •«••«„  «' 

fire,  ■•  well  •« 

In  considering  this  question,  the  first  idea  which  ^\^^^  ^^^^ 
presents  itself,  is,  that  the  laws  of  Congress  for  foftruBMnt«»« 
the  regulatioa  .of  cooiiDerce,  do  not  look  to  the  niit.^ 
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1  ^.    principle  by  which  vessels  aire  moved.    That  suIh 

^"^1^^^^  ject  is  left  entirely  to  individual  discretion;  and, 

T.        in  that  vast,  and  complex  system  of  legislative 

^^  enactment  concerning  il^  which  embraces  every 
thing  that  the  Legislature  thought  it  necessary  to 
notice,  there  is  not,  we  believe,  one  word  respect* 
ing  the  peculiar  principle  by  which  vessels  are 
propelled  through  the  water^  except  what  may  be 
found  in  a  single  act,  granting  a  particular  privi- 
lege to  steam  boats.  With  this  exception,  eveiy 
act,  either  prescribing  duties^  of  granting  privi- 
leges, applies  to  every  vessel,  whether  navigated 
by  the  instrumentality  of  wind  or. fire,  of  sails  or 
machinery.  The  whole  weight  of  proof,  theOi  is 
thrown,  upon  him  who  would  introduce  a  distinc- 
tion to  which  the  words  -of  .the  law  give  no  coun- 
tenance. 

If  a  real  difference  could  be  admitted  to  exist 
between  vessels  carrying  passengers.and  others,  it 
has  already  been  observed,  that  there  is  no  fact 
in  this  case  which  can  bring  up  that  questicm. 
And,  if  the  9ccupation  of  steam  boats  be  a  mat- 
ter of  such  general  notoriety,  that  the  Court  may 
be  presumed  to  knc  w  it,,  dthough  not  specially 
informed  by  the  record,  then  we  deny  that  the 
transportation  pf  passengers  is  theiir  exclusive  oc- 
cupation. It  is  a  matter  of  general  history,  that, 
in  our  western  waters,  theur  principal  employment 
is  the  transportation  of  merchandise ;  and  all  know, 
that  in  the  waters  oi  the  Atlantic  they  are  fire- 
quently  so  employed. 

But  all  inquiry  into  this  ftubject  seems  to  the 
Court  to  be  put  completely  at  rest,  by  the  act*  al- 
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ready  mentioned,  entitled, ''  An  act  for  the  enrol-     1824 
ling  and  licensing  of  steam  boats/' 

This  act  authorizes  a  steam  boat  employed,  or 
intended  to  be  employed,  only  in  a  river  or  bay 
of  the  United  States,  owned  wholly  or  in  part  by 
an  alien,  resident  within  the  United  States,  to  be 
enrolled  and  licensed  as  if  the  same  belonged  to 
a  citizen  of  the  United  States. 

This  act  demonstrates  the  opinion  of  Congress, 
that  steam  boats  may  be  enrolled  and  licensed,  in 
common  with  vessels  using  sails.  They  are,  of 
course,  entitled  to  the  same  privileges,  and  can 
DO  more  be  restrained  from  navigating  waters,  and 
entering  ports  which  are  free  to  such  vessels, 
than  if  they  were  wafted  on  their  voyage  by  the 
winds,  instead  of  being  propelled  by  the  agency 
of  fire.  The  one  element  may  be  as  legitimately 
used  as  the  other,  for  every  commercial  purpose 
outhorized  by  the  laws  of  the  Union;  and  the  act 
of  a  State  inhibiting  the  use  of  either  to  any  ves- 
sel having  a  license  under  tJic  act  of  Congress, 
comes,  we  think,  in  direct  collision  with  that  act. 

A'erthis  decides  the  cause,  it  is  unnecessary  to 
en^er  in  an  examination  of  that  part  of  the  consti- 
tution which  empowers  Congress  to  promote  the 
progress  of  science  and  the  useful  arts. 

The  Court  is  aware  that,  in  stating  the  train  of 
reasoning  by  which  we  have  been  conducted  to 
this  result,  .much  time  has  been  consumed  inthe 
attempt  to  demonstrate  propositions  which  may 
have  been  thought  axioms.  It  is  felt  that  the 
tediousness  inseparable  from  the  endeavour  to 
prove  that  which  is  already  clear^  ia  imputable  to 
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1824.  a  considerable  part  of  this  opinion.  But  it  was 
unavoidable.  The  conclusion  to  which  we  have 
come,  depends  on  a  chain  of  principles  which  it 
was  necessary  to  preserve  unbroken;,  and,  al- 
though some  of  them  were  thought  nearly  self- 
evident,  the  magnitude  of  the  question,  the  weight 
of  character  belonging  to  those  from  whose  judg- 
ment we  dissent,  and  the  argument  at  the  bar, 
demanded  that  we  should  assume  nothing. 

Powerful  and  ingenious  minds,  taking,  as  pos- 
tulates, that  the  powers  expressly  granted  to  the 
government  of  the  Union,  are  to  be  contracted 
by  construction,  into  the  narrowest  possf bie  com- 
pass, and  that  the  original  powers  of  the  States 
are  retained,  if  any  possible  construction  will  re« 
tain  them,  may,  by  a  course  of  well  digested,  bat 
refined  and  metaphysical  reasoning,  founded  on 
these  premises,  explain  away  the  constitution  of 
our  country,  and  leave  it,  a  magnificent  structure, 
indeed^  to  look  at,  but  totally  unfit  for  use.  They 
may  so  entangle  and  perplex  the  understanding, 
as  to  obscure  principles,  which  were  before  thought 
quite  plain,  and  induce  doubts  where,  if  the  mind 
were  to  pursue  its  own  course,  none  would  be  perr 
ceived.  In  such  a  case,  it  is  peculiarly  necessary 
to  recur  to  safe  and  fundamental*  [nrinciples  to 
sustain  those  principles,  and  when  sustainedi  to 
make  them  the  tests  of  the  arguments  to  be  ex^ 
anuned. 

Mr.  Justice  Johnson.  The  judgment  entered 
by  the  Court  in  this  cause,  has  my  entire  approbar 
tion :  but  having  adopted  mj  conclusions  on  views 
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of  the  subject  materially  different  from  those  of    1824« 
my  brethren,  I  feel  it  incumbent  on  me  to  exidbit  ""^u^^ 
those  views.    I  have,  also,  another  inducement :        t. 
in  questions  of  great  importance  and  great  delica-    ^<^^ 
cy,  I  feel  my  duty  to  the  public  best  discharged, 
by  an  effort  to  maintain  my  opinions  in  my  own 
way. 

In  attempts  to  construe  the  constitution,  I  have 
never  found  much  benefit  resulting  from  the  inqui- 
ry, whether  the  whole,  or  any  part  of  it,  is  to  be 
construed  strictly,  or  literally.  The  simple,  clas- 
sical, precise,  yet  comprehensive  language,  in  which 
it  is  couched,  leaves,  at  most,  but  very  little  lati- 
tude for  construction ;  and  when  its  intent  and 
meaning  is  discovered,  nothing  remains  but  to  ex- 
ecute the  will  of  those  who  made  it,  in  the  best 
manner  to  effect  the  purposes  intended.  The 
great  and  paramount  purpose,  was  to  unite  this 
mass  of  wealth  and  power,  for  the  protection  of 
the  humblest  individual ;  his  rights,  civil  and  poli- 
tical, his  interests  and  prosperity,  are  the  sole  end; 
the  rest  are  nothing  but  the  means  But  the  prin- 
cipal of  those  means,  one  so  essential  as  to  ap- 
proach nearer  the  characteristics  of  an  end,  was  the 
independence  and  harmony  of  the  States,  that 
they  may  the  better  subserve  the  purposes  of  che- 
rishing and  protecting  the  respective  families  of 
this  great  republic. 

The  strong  fifympathies,  rather  than  the  feeble 
government^  which  bound  the  States  together  du- 
ring a  common  war,  dissolved  on  the  return  of 
peace ;  and  the  very  principles  which  gave  rise  to 
the  war  of  the  revolution,  began  to  threaten  the 
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1824.  confederacy  with  anarchy  and  ruin.  The  States 
had  resisted  a  tax  imposed  by  the  parent  State, 
and  now  reluctantly  subttiitted  to,  or  altogether  re- 
jected, the  moderate  demands- of  the  confederation. 
Eyery  one  recollects  the  painful  and  threatening 
discussions,  which  arose  on  the  subject  of  the  five 
per  cent.  duty.  Some  States  rejected  it  altoge- 
ther ;  others  insisted  on  collecting  it  themselves ; 
scarcely  any  acquiesced  without  reservations,  which 
deprived  it  altogether  of  the  character  of  a  nation- 
al measure ;  and  at  length,  some  repealed  the  laws 
by  which  they  had  signified  their  acquiescence. 

For  a  century  the  States  had  submitted,  witk 
murmurs,  to  the  commercial  restrictions  inip>sed 
by  the  parent  State ;  and  now,  finding  themselves 
in  the  unlimited  possession  of  those  powers 
over  their  own  commerce,  which  they  had  so  long 
been  deprived  of,  and  so  earnestly  coveted,  that 
selfish  principle  which,  well  controlled,  is  so  salu- 
tary, and  which,  unrestricted,  is  so  unjust  and  ^- 
rannical,  guided  by  inexperience  and  jealousy,  be- 
gan to  show  itself  in  iniquitous  laws  and  impolitic 
measures,  from  which  grew  up  a  conflict  of  coin* 
mercial  regulations,  destructive  to  the  harmony  of 
the  States,  and  fatal  to  their  commercial  interests 
abroad. 

This  wai  the  immediate  cause,  that  led  to  the 
forming  of  a  convention. 

As  early  as  1778,  the  subject  had  been  pressed 
upon  the  attention  of  Congresis,  by  a  memorial 
from  the  State  of  New- Jersey ;  and  in  1781,  we 
fimd  a  resolution  presented  to  that  body,  by  one  of 
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the  most  etalighteoed  men  of  hiB  day/  affirming,  1824. 
that  '/it  ia  indispensably  necessary,  that  the  United  ^^J^^^ 
States,  in  Congresa  assembled,  should  bevested  t.;  . 
with  a  right  oir  superintending  the  commercial  re-  ^^^' 
.  gulations  of  everjrState,  that  none  may  take  place 
that  shall  be  partial  or  contrary  to  the  common 
interests."  The  resolution  of  Virginia,^  appoint- 
ing her  commissioners,  to  meet  commissioners  from 
other  States,  expresses  their. purpose  to  be,  ^to 
take  into  consideration  the  trade  of  the  United 
States,  to  consider  how  far  an  uniform  system  in 
their  commercial  regulations,  may  be  necessary  to 
theircommon  interests  and  their  permanent  har- 
mlMiy.''  And  Mr.  Madison's  resolution,  which  led 
to  Uiat  measure,  is  introduced  by  a  preamble  en- 
tirely explicit  to  this  point :  ''  WheriBas,  the  rela- 
tive situation  of  the  United  States  has  been  found, 
on  trial,  to  require  uniformiQr  in  their  commercial 
regulations,  as  the  only  effectuiri  policy  for  obtain- 
ing, in  the  ports  of  foreign  nations,  a  stipulation 
of  privileges  reciprocal  to  those  enjoyed  by  the 
subjects  of  such  nations  in  the  ports  of  the  United 
States,  for  preventing  animosities,  which  cannot 
ftil  to  arise  among  the  several  States,  from  the  in- 
terference of  partial  and  separate  regulations,**  Ac. 
**  (herefore,  resolved,**  &c. 

The  history  of  the  times  will,  therefore,  sustam 
Uie  opinion,  that  the  grant  of  power  over  com- 
merce, if  intended  to  be  commensurate  with  the 
evils  existing,  and  the  purpose  of  remedying  those 

0  Dr.  WMenpotm. 
tJMMry  21,1786. 
•  Yoii.  IX.  29 
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1824.  evils,  could  be  only  cotomensurftte  with  the  power 
of  the  States  over  th^  subject.  Aud  this  opinion 
is  supported  by' a  very  remarkable  evidence  of  the 
general  understanding  of  the  whde  American  peo- 
ple, when  the  grant  was  made. 

There  was  not  a  State  in  the  UnioUi  in  which 
there  did  not,  at  that  time,  exist  a  variety  of  com- 
mercial regulations ;  concerning  which  it  is  too 
much  to  suppose,  that  the  whole  ground  covered 
by  those  regulations  was  immediately  assumed  by 
actual  legislation,  under  the  authority  of  the  Union. 
But  where  was  the  existing  statute  on  this  subject, 
that  a  State  attempted  to  execute?  or  by  what 
State  was  it  ever  thQdght  necessary  to  repeal  those 
statutes?  By  common  consent;  those  laws  drop^ 
ped  lifeless  from  their  statute.books,  for  want  of  the 
sustaining  power,  that  had  been  relinquished  to 
Congress. 

And  the  plain  and  direct  import  of  the  words  of 
the  grant,  is  consistent  with  this  general  under- 
standing. 

The  words  of  the  constitution  are,  '*  Congress 
shall  have  power  to  regulate  commerce  with  fo- 
reign nations,  and  among  the  several  States,  and 
with  Uie  Indian  tribes.'' 

It  is  not  tnaterial,  in  my  view  of  the  subject,  to 
inquire  whether  the  article  .a  or  the  ahould  be  pre- 
fixed to  the  word  ''power.''  Either,  or  neither, 
will  produce  the  same  result :  if  either,  it  ia  clear 
that  the  article  the  would  be  the  proper  one,  since 
the  next  preceding  grant  6f  power  is  certainly  ex-, 
elusive,  to  wit:  ''  to  borrow  money  on  the  credit 
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of  the  United  States.'*    But  mere  verbal  criticism     1824; 
I  reject. 

My  opinion  is  founded  on  the  application  df  the 
words  of  the  grant  to  the  subject  of  it. 

The  "power  to  regulate  commerce,"  here  meant 
to  be  granted,  was  that  power  to  regulate  com- 
merce which  previously  existed  in  the  States.  But 
what  was  thai  power?  The  States  were,  unques- 
tionably, supreme ;  and  each  possessed  that  power 
over  commerce,  which  is  acknowledged  to  reside 
in  every  sovereign  State.  The  definition  and  li- 
mits of  that  power  are  to  be  sought  among  the 
features  of  international  law;  and,  as  it  was  not 
only  admitted,  but  insisted  on  by  both  parties,  in 
argument,  that,  ^*  unaffected  hy  a  state  of  tear,  by 
treaties^  or  hy  municipal  regulations,  all  com- 
merce among  indq}endent  States'was  legitimates^ 
there  is  no  necessity  to  appeal  to  the  oracles  of 
the  jia  commune  Jot  the  correctness  of  that  doc- 
trine. The  law  of  nations,  regarding  man  as  a 
.  social  animal,  pronounces  all  commerce  legitimate 
in  a  state  of  peace,  until  prohibited  by  positive 
law.  The  power  of  a  sovereign  state  over  com- 
merce, therefore,  amounts  to  nothing  more  than  a 
power  to  limit  and  restrain  it  at  pleasure.  And 
since  the  power  to  prescribe  the  limits  to  its  free- 
dom, necessarily  implies  the  power  to  determine 
what  shall  remain  unrestrained,  it  follows,  that  the 
power  must  be  exclusive;  it  can  reside  but  in  one 
potentate ;  and  hence,  the  grant  of  this  power  car- 
ries with  it  the  whole  subject,  leaving  nothing  for 
the  State  to  act  upon. 

And  suck  has  been  the  practical  construction  of 
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1824.    the  act    Were  eyery  law  on  the  subject  of  com* 

^"^1^^^^  merce  repealed  to-morroW|  all  commerce  would 

▼.        be  lawful;  and,  in  practice,  merchants  neyer  in- 

^         quire  what  is  permittedi  but  what  is  forbidden 

commerce.   Of  all  the  endless  variety  of  branches 

of  foreign  commerce,  now  carried  on  to  every 

quarter  of  the  world,  I  know  of  no  one  that  is 

permitted  by  act  of  Congress,  any  otherwise  than 

by  not  being  forbidden.    Nq  statute  of  the  United 

States,  that  I  know  of,  was  ever  passed  to  permit 

a  commerce,  unless  in  consequence  of  its  havmg 

been  prohibited  by  some  previous  statute. 

I  speak  not  here  of  the  treaty  making  power, 
for  that  is  not  exercised  under  the  grant  now  under 
consideration.  I  confine  my  observation  to  laws 
properly  so  called.  And  even  where  freedom  of 
commercial  intercourse  is  made  a  subject  of  stipu- 
lation  in  a  treaty,  it  is  generally  with  a  view  to 
the  removal  of  some  previous  restriciion;  or  the 
introduction  of  some  new  privilege,  most  fre- 
quently, is  identified  with  the  return  to  a  state  of 
peace.  But  another  view  of  the  subject  leads 
directly  to  the  same  conclusion.  Power  to  regu- 
Utte  foreign  commerce^  is  given  in  the  same  words, 
and  in  the  same  breath,  as  it  were,  vrith  that  over ' 
the  commerce  of  the  States  and  with  the  Indian 
tribes.  But  the  power  to  regulate  foreign  com- 
merce is  necessarily  exclusive.  The  States  are 
unknown  to  foreign  nations;  their  sovereignty 
exists  only  with  relation  to  each  other  and  the 
general  government  m^tever  regulations  fo- 
reign commerce  should  be  subjected  to  in  the  ports 
of  the  Union,  the  general  govenment  would  be 
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held  rasponsible  for  them;  and  all  other  regula*     1824. 
tionsi  but  thoae  which  Congress  had  imposed,  """^^^^ 
would  be  regarded  by  foreign  nations  as  trespasses       ▼« 
and  violations  of  national  faith  and  comity.  ^  ^* 

But  the  language  which  grants  the  power  as  to 
one  description  of  i^ommerce,  grants  it  as  to  all; 
and,  in  fact,  if  ever  the  exercise  of  a  right,  or 
acquiescence  in  a  construction,  could  be  inferred 
from  contemporaneous  and  continued  assent,  it  is 
that  of  the  exclusive  effect  of  this  grant. 

A  right  over  the  subject  has  never  been  pre- 
tended to  in  any  instance,  except  as  incidental  to 
the  exercise  of  some  other  unquestionable  power. 

The  present  is  an  instance  of  the  assertion  of 
that  kind,  as  incidental  to  a  municipal  power; 
that  of  superintending  the  internal  concerns  of  a 
State,  and  particularly  of  extending  protection 
and  patronage,  in  the  shape  of  a  monopoly,  to 
genius  and  enterprise. 

The  grant  to  Livingston  and  Fulton,  interferes 
with  the  freedom  of  intercourse  among  the  Fttates ; 
and  on  this  principle  its  constitutionality  is  con- 
tested. 

When  speaking  of  the  power  of  Congress  over 
navigation,  I  do  not  regard  it  as  a  power  inciden- 
tal to  that  of.  regulating  commerce ;  I  consider  it 
as  the  thing  itself;  inseparable  from  it  as  vital 
motion  io  from  vital  existence. 

Commerce,  in  its  simplest  signification,  means 
an  exchange  of  goods;  but  in  the  advancement 
of  society,  labour,  transportation,  intelligence, 
care/  and  various  mediums  of  exchange,  become 
commodities,  and  enter  into  commerce;  the  sub- 
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1824.  jecty  the  vehicle,  the  agent,  snd  their  various  ope- 
rations, beeome  the  objects  of  commercial  regu* 
lation.  Ship  building,  the  carrying  trade,  and 
propagation  of  seamen,  are  such  vital  agents  of 
commercial  prosperity,  that  the  nation  which  could 
not  legislate  over  these  subjects,  would  not  pos- 
sess power  to  regulate  commerce. 

That  such  was  the  understanding  of  the  framers 
of  the  constitution,  is  conspicuous  from  provisions 
contained  in  that  instrument. 

The  first  clause  of  the  9th  section,  not  only 
considers  the  right  of  controlling  personal  ingress 
or  migration,  as  implied  in  the  powers  previously 
vested  in  Congress  over  commerce,  but  acknow- 
ledges it  as  a  legitimate  subject  of  revenue.  And, 
although  the  leading  object  of  this  section  un- 
doubtedly was  the  importation  of  slaves,  yet  the 
words  are  obviously  calculated  to  comprise  per- 
sons of  all  descriptions,  and  to  recognise  in  Con-- 
gross  a  power  to  prohibit,  where  the  States  per- 
mit, although  they  cannot  permit  when  the  States 
prohibit.  The  treaty  making  power  undoubtedly 
goes  further.  So  the  fifth  clause  of  the  same  sec- 
tion furnishes  an  exposition  of  the  sense  of  the 
Convention  as  to  the  power  of  Congress  over 
navigation  :  '^  nor  shall  vessels  bound  to  or  from 
one  State,  be  obliged  to  enter,  clear,  or  pay  duties 
in  another.*' 

Birt,  it  i6  almost  labouring  to  prove  a  self-evi- 
dent propositioa,  since  the  sense  of  mankind,  the 
practice  of  the  world,  the  contemporaneous  as- 
sumption, and  continued  exercise  of  the  power, 
and  univetaal  aequiesccince,  have  so  dearly  esta- 
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blished  the  right  of  Congress  oyer  navigatioDi  and  .1824. 
the  transportation  of  both,  men  and  their  goods,  as 
not  only  incidental  to,  but  actually  of  the  essence 
of,  the  power  to  regulate  commerce.  As  to  the 
transportation  of  passengers,  and  passengers  ia  a 
steam  boat,  I  consider  it  as  having  been  solemnly 
recognised  by  the  State  pf  New-Torfc,  ias  a  siAqoot 
both  of  commercial  regiiladoii  and  of  reweame* 
She  has  imposed  a  traont  doty  up^m  steam  boat 
passengers  arriving  at  Albany,  and  anlesa  tins  be 
done  in  the  exercise  of  her  c6ntr<rf  over  personal 
intercourse,  as  incident  to  internal  c^Hnmeroe,  I 
know  not  on  what  principle  the  individaal  has 
been  subjected  to  this  tax«  The  subseqiient  im- 
position upon  the  steam  boat  itself,  appears  to  be 
but  a  commutation,  and  operates  as  an  indirect 
instead  of  a  direct  tax  upon  the  same  subject 
The  passenger  pays  it  at  last. 

It  is  impossible,  with  the  news  which  I  enter- 
tain of  the  principle  on  which  the  commercial  pri- 
vileges of  the  people  of  the  United  States,  among 
themselves,  rests,  to  concur  in  the  view  which 
this  Court  takes  of  the  effect  of  the  coasting  li- 
cense in  this  cause.  1  do  not  regard  it  as  the 
foundation  of  the  right  set  up  in  behalf  of  the 
appellant  If  there  wjbu9  any  one  object  riding 
over  every  other  in  the  adoption  of  the  constitu- 
tion, it  was  to  keep  the  commercial  intercourse 
among  the  States  free  from  a4  invidious  and 
partial  restraints.  And  I  cannot  overcome  the 
conviction,  that  if  the  licensing  act  was  repealed 
to-morrow,  the  rights  of  the  appellant  to  a  rever- 
sal of  the  decision  complained  of,  would  be  as 
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1824.  strong  as  it  is  under  this  license.  One  half  the 
doubts  in  life  arise  from  thd  defects  of  language, 
and  if  this  instrument  had  been  called  an  exemp- 
<um  instead  of  a  license,  it  would  have  given  a 
better  idea  of  its  character.  Licensing  acts,  in 
fact,  in  legislation,  are  universally  restraining 
acts ;  as,  for  example,  acts  licensing  gaming  houses, 
retailers  of  spiritous  liquors,  &;c.  The  act,  in  this 
instance,  is  distinctly  of  that  character,  and  forms 
part  of  ah  extensive  system,  the  object  of  which 
is  to  encourage  American  shipping,  and  place 
them  on  an  equal  footing  with  the  shipping  of  other 
nations.  Almost  every  commercial  nation  reserves 
to  its  own  subjects  a  monopoly  of  its  coasting 
trade;  and  a  countervailing  privilege  in  favour  of 
American  shipping  is  contemplated,  in  the  whole 
legislation  of  the  United  States  on  this  subject. 
It  is  not  to  give  the  vessel  an  American  character, 
that  the  license  is  granted ;  that  effect  has  been 
correctly  attributed  to  the  act  of  her  enrolment. 
But  it  is  to  confer  on  her  American  privileges, 
as  contradistinguished  from  foreign;  and  to  pre- 
serve the  government  from  fraud  by  foreigners,  in 
surreptitiously  intruding  themselves  into  the  Ame- 
rican commercial  marine,  as  well  as  frauds  upon 
the  revenue  in  the  trade  coastwise,  that  this  whole 
system  is  projected.  Many  duties  and  formalities 
are  necessarily  imposed  upon  the  American  foreign 
commerce,  which  would  be  burdensome  in  the  ac- 
tive coasting  trade  of  the  States,  and  can  be  dis- 
pensed with.  A  higher  rate  of  tonnage  also  is 
imposed,  and  this  license  entitles  the  vessels  that 
take  it,  to  those  exemptions,  but  to  nothing  more. 
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A  eonnnon  regifltei*^  equally  entitles  vestela  to  1824. 
eorry  on  the  coasting  trade,  although  it  does  not 
eiempt  them  from  the  forms  of  foreign  commerce, 
or  from  compliaoce  with  the  16th  and  ITdtsec* 
tions  of  the  enrolling  act.  And  even  a  foraiga 
▼easel  may  be  employed  coastwise,  upon  comply- 
ing with  the  requisitiomi  of  the  24th  section.  I 
omsider  the  license,  therefore,  as  nothing  won 
than  what  it  purports  to  be,  according  to  the  Ist 
section  of  this  act,  conferring  on  the  licensed  yes* 
sel  certain  privileges  in  that  trade,  not  conferred 
on  other  vessels;  but  the  abstract  right  of  com- 
mercial intercourse,  stripped  of  thoM  n^vileges, 
is  common  to  all. 

Yet  there  is  one  view,  in  which  the  license  may 
he  allowed  considerable  influence  in  sustaining 
the  deciMon  of  this  Court. 

It  has  been  contended,  that  the  grants  of  power 
to  the  United  States  over  any  subject,  do  not,  ne- 
cesterily^  paralyze  the  arm  of-  the  States,  or  de- 
prive them  of  the  cftpacity  to  act  dn  the  same  sub- 
ject. That  this  can  be  the  effect  only  of  prohibi- 
tory provision*  in  their  own  constitutions,  or  in 
that  of  the  general  government.  The  vis  viUB  of 
power  is  still  existing  in  the  States,  if  not  extin- 
guished by  the  constitution  of  the  United  States. 
That,  although  as  to  all  those  grants  of  power 
which  may  be  called  aboriginal,  with  relation  to 
the  government,  brought  into  existence  by  the 
constitution,  they,  of  course,  are  out  of  the  reach 
of  State  power ;  yet»  as  to  all  concessions  of  powers 
which  previously  existed  in  tiny  States,  it  was 
otherwise.    The  pcactice  .of  our  government  car- 

VttfeDL  so 
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1824.  tainly  has  been,  on  many  subjects,  to  oeeupy  aci 
much  only  of  the  field  opened  to  them,  as  they 
think  the  public  interests  requite.  Witness  the 
jurisdiction  of  the  Circuit  Courtis^  limited  both  as 
to  cases  and  «is  to  amount ;  and  various  other  4n- 
stances  that  might  be  cited,  but  the  license  fur- 
nishes a  full  answer  to  this  objection ;  for,  although 
one  grant  of  power  over  commerce,  should  not  be 
deemed  a  total  relinquishment  of  power  over  the 
subject,  but  amounting  only  to  a  power  to  assume, 
still  the  power  of  the  States  must  be  at  an  end,  so 
fares  the  United  States  have,  by  their  legislative 
act,  taken  the  subject  under  their  immediate  su- 
perintendence. So  far  as  relates  to  the  com- 
merce coastwise,  the  act  under  which  this  license 
is  granted,  contains  a  full  expression  of  Congress 
on  this  subject.  Vessels,  from  five  tons  upwards, 
carrying  on  the  coasting  trade,  are  made  the  sub- 
ject of  regulation  by  that  act.  And  this  li^nse 
proves,  that  this  vessel  has  complied  with  that  act, 
and  been  regularly  ingrafted  into  one  class  of  the 
commercial  marine  of  the  country. 

It  remains,  to  consider  the  objections  to  this 
opinion,  as  presented  by  the  counsel  for  the  appel- 
lee. On  those  which  had  relation  to  the  particu- 
lar chai^acter  of  this  boat,  whether  as  a  steam  boat 
or  a  ferry  boat,  I  have  only  to  remark,  that  in  both 
those  characters,  she  is  ezpressjf  recognised  as  an 
object  of  the  provisions  which  relate  to  licenses. 

The  12th  section  of  the  act  of  1793,  has  these 
words:  ''That  vriien  the  master  of  any  ship  or 
vessel,  ferry  hoaU  excepted,  shall  be  changed,'' 
Stc^    And  die  act  which  exempts  licensed  steam 
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.boats  from  the  provisions  against  alien  interests,     1824 
shows  9uch  .boats  to  be  both  objects  of  the  licen- 
sing act,  and  objects  of  that  act,  when  employed 
exclusively  within  our  bays  and  rivers. 

But  the  principal  objections  to  these  opinions 
arise,  1st.  From  the  unavoidable  action  of  some  of 
the  municipal  powers  of  the  States,  upon  commer- 
cial subjects. 

2d.  From  passages  in  the  constitution,  which 
are  supposed  to  imply  a  concurrent  power  in  the 
States  in  regulating  commerce. 

It  is  no  objection  to  the  existence  of  distinct, 
substantive  powers,  that,  in  their  application,  they 
bear  upon  the  same  subject*     The  same  bale  of 
goods,  the  same  cask  of  provisions,  or  the  same 
ship,  that  may  be  the  subject  of  commercial  regu- 
lation, may  also  be  the  vehicle  of  disease.    ^And 
the  health  laws  that  require  them  to  be  stopped 
and  ventilated,  are  no  more  intended  as  regulations 
on  commerce,  than  the  laws  which  permit  their 
importation,  are  intended  to.  innoculate  the  com- 
munity with  disease.    Their  different  purposes 
mark  the  distinction  between  the  powers  brought 
into  action;  and  while  frankly  exercised,  they  can 
produce  no  serious  collision.     As  to  laws  affecting 
ferrien,  turnpike  roads,  and  other  subjects  of  the 
same  class,  so  far  from  meriting  the  epithet  of  com- 
mercial regulations,  they  are,  in  fact,  commercial 
facilities,  for  which,  by  the  consent  of  mankind, 
a  compensation  is  paid,  upon  the  same  principle 
that  the  whole  commercial  world  submit  to  pay 
light  money  to  the  Danes.     Inspection  laws  are 
of  a  more  equivocal  nature,  and  it  is  obvious,  that 
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18S4U  the  eoMttUition  has  Tiewed  that  Mtbje<5t  ^th  ranch 
adficitude.  But  00  &r  from  Buataining  an  infer- 
ence  in  favour  of  die  power  of  the  States  ov^er 
oommerce,  I  cannot  but  think  that  Ibe  guarded  pro- 
Tiaiona  of  the  10th  flection^  on  thiambject,  furnish 
a  strong  argument  against  that  inference.  It  was 
obvious,  that  inspection  laws  must  combine  muni*} 
cipal  with  commercial  regulations;  and,  while  the 
power  over  the  subject  is  yielded  to  the  States,  for 
obvious  reasons,  an  absolute  control  is  given  over 
State  legislation  on  the  subject,  as  far  as  diat  le- 
gislation may  be  exercised^  so  as  to  afiect  the  com- 
nieroe  of  the  country.  The  inferences,  to  h6  cor- 
rectly drawn,  from  this  whole  article,  appear  to  me 
to  be  altogether  in  favour  of  the  exclusive  grants 
to  Congress  of  power  over  commerce,  and  the  re- 
verse of  that  which  the  appellee  contends  for. 

Tlib  section  contains  the  positive  restricticAS 
imposed  by  the  constitution  upon  State  power. 
The  first  clause  of  it,  specifies  those  powers  which 
the  States  are  precluded  from  exercising,  even 
though  the  Congress  were  to  permit  them.  The 
second,  those  which  the  States  may  exercise  with 
the  consent  of  Congress.  And  here  the  sedulous 
attention  to  the  subject  of  State  exclusion  firom 
commercial  power,  is  strongly  marked.  Not  sa- 
tisfied with  the  express  grant  to  the  United  States 
of  the  power  over  commerce,  this  clause  negatives 
the  exercise  of  that  power  to  the  States,  as  to  the 
only  two  objects  which  could  ever  tempt  them  to 
assume  the  exercise  of  that  power,*to  m%  the  col* 
lection  of  a  revenue  from  imposts  and  duties  on 
imports  and  exports ;  or  firom  a  tonnage  duty.    As 
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to  imposts  on  imports  or  exports,  such  a  revenue     1B24. 
might  have  been  aimed  at  directly^  by  express  le- 
gislation, or  indirectly^  in  the  form  of  inspection 
laws ;  and  it  became  necessary  to  guard  against 
both.  Hence,  first,  the  consent  of  Congress  to  such 
imposts  or  duties,  is  made  necessary ;  and  as  to 
inspection  laws,  it  is  limited  to  the  minimum  of 
expenses.    Then,  the  money  so  raised  shall  be 
paid  into  the  treasury  of  the  United  States,  or  may 
be  sued  for.  since  it  is  declared  to  be  for  their  use. 
And  lastly,  all  such  laws  may  be  modified,  or  re- 
pealedy  by  an  act  of  Congress.     It  is  imposisible 
for  a  right  to  be  more  guarded.    As  to  a  tonnage 
duty,  that  could  be  recovered  in  but  one  way  {  and 
a  sum  so  raised,  being  obviously  necessary  for  the 
execution  of  health  laws,  and  other  unavoidable 
port  expenses,  it  was  intended  that  it  should  go 
into  the  State  treasuries ;  and  nothing  more  was 
required,  therefore,  than  the  consent  of  Congress. 
But  this  whole  clause,  as  to  these  two  subjects, 
appears  to  have  been  introduced  ex  aMmdanii 
cauteUij  to  remove  every  temptation  to  an  attempt 
to-interfere  with  the  powers  of  Congress  over  com- 
merce, and  to  show  how  far  Congress  might  con- 
sent to  permit  the  States  to  exercise  that  power. 
Beyond  those  limits,  even  by  the  consent  of  Con- 
gress, they  could  not  exercise  it.    And  thus,  we 
have  the  whole  effect  of  the  clause.    The  infer- 
ence which  counsel  would  deduce  from  it,  is  neither 
necessary  nor  consistent  with  the  general  purpose 
of  the  clause. 

But  instances  have  been  insisted  on,  with  much 
confidence,  in  argument,  in  which,  by  municipal 


233  CASES  IN  THE  SCHtEME  COURT 

1824.  laws,  particular  regulations  renpecting  their  car- 
goes have  been  imposed  upon  shipping  in  the  porta 
of  the  United  States ;  and  one,  in  which  forfeiture 
was  made  the  penalty  of  disobedience. 

Until  such  laws  have  been  tested  by  exceptions 
to  their  constitutionality,  the  argument  certainly 
wants  much  of  the  force  attributed  to  it ;  but  aa- 
mitting  their  constitutionality,  they  present  only 
the  familiar  case  of  punishment  inflicted  by  both 
governments  upon  the  same  individual.  He  who 
robs  the  mail,  may  also  steal  tlie  horse  that  carries 
it,  and  would,  unquestionably,  be  subject  to  pu- 
nishment^  at  the  same  time,  under  the  laws  of  the 
State  in  which  the  crime  is  committed,  and  under 
those  of  the  United  States.  And  these  punish*- 
ments  may  interfere,  and  one  render  it  impossible 
to  inflict  the  other,  and  yet  the  two  governments 
would  be  acting  under  powers  that  have  no  claim 
to  identity. 

It  would  be  in  vain  to  deny  the  possibility  of  a 
clashing  and  collision  between  the  measures  of 
the  two  governments.  The  line  cannot  be  drawn 
with  sufficient  distinctness  between  the  municipal 
powers  of  the  one,  and  the  commercial  powers  of 
the  other.  In  some  points  they  meet  and  blend 
so  as  scarcely  to  admit  of  separation.  Hitherto 
the  only  remedy  has  been  applied  which  the  case 
admits  of;  that  of  a  frank  and  candid  co-operation 
for  the  general  good.  Witness  the  laws  of  Con- 
gress requiring  its  officers  to  respect  the  inspec- 
tion laws  of  the  States,  and  to  aid  in  enforcing 
their  health  laws ;  that  which  surrenders  to  the 
States  the  superintendence  of  pilotage,  and  the 
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many  laws  passed  to  permit  a  tODoage  duty  to  be     1824. 
levied  for  the  use  of  their  ports.    Other  instances  ^"qJZ^T^ 
could  be  cited,  abundantly  to  prove  that  collision        v. 
must  be  sought  to  be  produced;  and  when  it  does       ^  ^ 
arise,  the  question  must  be  decided  how  far  the 
powers  of  Congress  are  adequate  to  put  it  down. 
Wherever  the  powers  of  the  respective  govern- 
ments are  frankly  exercised,  with  a  distinct  view 
to  /the  ends  of  such  powers,  they  may  act  upon 
the  same  object,  or  use  the  same  meansj  and  yet 
the  powers  be  kept  perfectly  distinct.     A  resort 
to  the  same  means,  dierefore,  is  no  argument  to 
prove  the  identity  of  their  respective  powers. 

Lhave  not  touched  upon  the  right  of  the  States 
to  grant  patents  for  inventions  or  improvements, 
generally,  because  it  does  not  necessarily  arise  in 
this  cause.^  It  is  enough  fo;*  all  the  purposes  of 
this  decision^  if  they  cannot  exercise  it  so  as  to 
restrain  a  free  intercourse  among  the  States. 

Decree.  This  cause  came  on  to  be  heard  on  • 
the  transcript  of  the  record  of  the  Court  for  the 
Trial  of  Impeachments  and  Correction  of  Errors 
of  the  State  of  New-York,  and  was  argued  by 
counsel.  On  /consideration  whereof,  this  Court 
is  of  opinion,  that  the  several  licenses  to  the  steam 
boats  the  Stoudinger  and  the  Bellona,  to  carry 
on  the  coasting  trade,  which  are  set  up  by  the  ap- 
pellant, Thomas  Gibbons,  in  his  answer  to  the 
bill  of  ithe  respondent,  Aaron  Ogden,  filed  in  the 
Court  of  Chancery  for  the  State  of  New-Tork, 
which  were  granted  under  an  act  of  Congress; 
passed  in  puirsuance  of  the  constitutiott  of  the 
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1824.  Uiiited  Statasi  gave  fjiill  authority  to  tlioie  VM- 
8ei8  to  navigate  the  waters  of  the  United  States, 
by  steam  or  otherwise,  for  the  purpose  of  carry- 
ing on  the  coasting  trade,  any  law  of  the  State 
of  New- York  to  the  contrary  notwithstanding; 
and  that  so  much  of  the  several  laws  of  the 
State  of  New- York,  as  prohibits  vessels,  licen- 
sed according  to  the  laws  of  the  United  States, 
from  navigating  the  waters  of  the  State^of  New- 
York,  hy  means  of  fire  or  steam,  is  repugnant  to 
the  said  constitution,  and  void.  This  Court  is, 
therefore,  of  opinion/ that  the  decree  of  the  Court 
of  New- York  for  the  Trial  of  Impeachments  and 
the  Correction  of  Errors,  affirming  the  decree  of 
the  Chancellor  of  that  State,  which  perpetually 
enjoins  the  said  Thomas 'Gibbons,  the  appellant^ 
from  navigating  the  waters  of  the  State  of  New- 
York  with  the  steam  boats  the  Stoudinger  and  the 
Bellona,  bysteamor  fire,  is  erroneous,  and  ought 
to  be  reversed,  and  the  same  is  hereby  reversed 
and  annulled:  and  this  Court  doth  further  diregt^ 
oftDEB,  and  DECREE,  that  the  bill  of  the  said  AarcMi 
Ogden  be  dismissed,  and  the  same  is  hereby  di»* 
missed  accordingly. 
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KiEK  and  others,  Plaintifi  m  Error, 

V. 

SmiTB,  ex.  dem.  J^Env,  Defmiant  in  Error. 


neailofP«niylniiiia,of  1779,<<forTcstiBgtlie  mMm  of  the  late 
pioiideturiesaf  BeoQsylvaniay  in  this  Commonwealtby''  did  not  con 
iiseatB  lands  of  ifae  proprietaries  which  were  within  the  fines  of  ma- 
Bots  I  Bor  weve  the  same  confiscated  bj  die  act  of  1781;  for  estab- 


)  of  finitations  of  Pennsylvania*  of  17069  is  inapplicable  to 
en  aetfon  of  qectmenty  brought- to  enforce  the  unpaid  purchase  mo- 
wnjf  fv  landsntf  the  pioprietaries  within  the  manors  for  wfaioh  war- 


Hat  if  tka  statHleof  liQuUtioiisof  I785^a  bar  to  such  an  adioiL 

EBUOJ^  to  the  Ciieuit  Court  of  Peimqrlvania. 
Hm  WW  an  ejectmenl,  brought  by  the  defendant 
in  error^  in  the  Court  below,  to  recover  the  poGh 
seanon  of  eotaio  lanfls  in  York  coun^,  in  the 
State  of  Pemqilvania.  On  the  4th  of  Marebt 
1681,  Charlea  BL  granted  to  William  Peon,  the 
ancestor  of  the  lessor  of  the  plaintiff  belpw,  that 
tract  of  ooimtiy  which  now  constitutes  the  State  of 
Pennsylvania.  The  grant  contains  special  powers 
to  eirect  manors  and  to  alien  the  lands,  with  liber- 
ty  to  the  alienees  to  hold  immediately  of  th0  pro* 
IMietprand  his  hws,  notwithstanding  the  statute 
€d^fldaempt€T€$.  On  the  llth  of  July,  in  the 
same  year,  William  Penn,  having  interested  many 
peiaons  in  his  grant,-  agreed  with  ^'the  ajventu* 
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1 824.  rers  and  purchasers*'  in  England,  on  ''  certain  con- 
ditions and  concessions/'  which,  being  for  their 
mutual  advantage,  were  to  be  obligatory  in  the 
future  managemett  of  the  property  and  settlement 
of  the  province.  The  9th  of  these  conditions  is, 
that  ''in  every  100,000  acres,  the  Governor  and 
proprietary,  by  lot,  reserveth  ten  to  himself, 
which  shall  lie  but  in  one  place.''  In  the  year  1762, 
a  warrant  was  issued  for  the  survey  of  the  manor 
of  Springetsbyry.  This  warrant  recites  a  former 
survey  of  this  same  land,  in  1722,  as  a  manor; 
states  the  general  outlines  of  such  former  survey, 
and  directs  a  resurvey.  This  resurveying  was 
made,  and  returned  into  the  land  office  in  1768, 
where  it  has  remained  ever  since.  This  resurvey 
iacluded  the  lands  claimed  by  the  plaintiffs  in  er- 
ror, which  were  held  under  warrants,  of  which  the 
following  is  a  specimen  : 

''  Pennsylvania,  ss :    Bt  the  Proprietiries. 

''Whereas,  Partholomew  Besrang,  of  the  coun- 
ty of  Lancaster,  hath  requested  that  we  would 
grant  him  to  take  up  two  hundred  acres  of  land, 
situate  between  Codorus  creek  and  Little  Cone** 
waga  creek,  adjoining  the  lands  of  Killian  Smith 
and  Philip  Heintz,  oi\  the  west  sid6  of  the  Susque- 
hannah  river,  in  the  said  county  of  Lancaster,  for 
which  he  agrees  to  pay  to  our  use  the  sum  of  fif- 
teen pounds  ten  shillings,  current  money  of  this 
province,  for  each  hundred  acres ;  and  the  yearly 
quit-rent  of  one  halfpenny  sterling  for  every  acre 
thereof. 

"These  are,  therefore,  to  authorize  and  require 
vou  to  survey,  or  caose  to  be  smreyed,  unto  the 


Smith. 
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said  Bartholomew,  at  the  place  aforesaid,  accord*     1824. 
ing  to  the  method  of  townships  appointed,  the  said  ^"^jJJ^ 
quantity  of  200  acres,  if  not  already  surveyed  or     ^  v.^ 
appropriated ;  and  make  return  thereof  into  the 
secretary's  office,  in  order  for  further  confirmation ; 
for  which  this  shall  be  your  sufficient  warrant : 
which  survey,  in  case  the  said  Bartholomew  fulfil 
the  above  agreement  within  six  months  from  the 
date  hereof,  shall  be  valid;  otherwise  void. 

''Given  under  my  hand  and  seal  of  the  land 
office,  by  virtue  of  certain  powers  from 
the  said  Proprietaries,  at  Philadelphia, 
[l.  8.]  thb  eighth  day  of  January,  Anno  Do- 
mini one  thousand  seven  hundred  and 
forty-two;  "  George  Thomas. 

**  To  Wm.  Parsons,  Surveyor  Oeneral,^^ 
in  virtue  of  this  warrant,  a  survey  of  the  land 
claimed  by  Caleb  Kirk,  one  of  the  plaintiffs  in  er- 
ror, was  made  on  the  12th  of  October,  1747,  in 
favour  of  Jacob  Wagner,  the  then  holder  of  the 
warranty  by  various  mesne  transfers.    The  title 
was  regularly  deduced  by  various  conveyances, 
from  Wagner  to  Kirk,  accompanied  with  posses- 
sion.   No  grant  was  ever  issued  for  the  land.  Ten 
poundfl|,  a  part  of  the  consideration,  were  paid 
about  the  date  of  the  warrant,  and  there  was  no 
proof  of  the  pajrment  of  the  residue.    It  appeared 
to  haye  been  the  usage  of  the  proprietaries,  not  to 
insist  upon  the  terms  of  the  contract,  by  which  the 
survey  was  declared  to  be  void,  unless  the  agree* 
ment  was  fulfiUed  within  six  monihs  from  the  date 
of  the  vrarrant,  nod  large  afTearages  of  purchase 
money  riemained  due  af%ertiie  surveys  were  made 
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1824.  botli  within  and  without  the  manors.  The  only 
distinction  appears  to  have  been,  that  the  reserved 
lands  were  sold  by  special  contract ;  and  the  lands 
not  reservedi  were  sold  at  stated  prices. 

At  the  commencement  of  the  war  of  the  Ame- 
rican revolution,  the  proprietary  went  to  Great 
Britain,  where  ho  remained ;  and  in  the  year  1779, 
the  legislature  of  Pennsylvania  passed  an  act,  en- 
titled ''an  act  for  vesting  the  estates  of  the  late  pro- 
prietaries of  Pennsylvania,  in  this  commonwealth.'* 
The  ejectment  was  brought  in  the  year  1819,  and 
on  the  trial  of  the  cause,  the  question  whether  die 
land  in  controviersy  was  included  within  the  lines 
of  (lie  manor  of  Springetsbury,  as  surveyed  under 
the  warrant  of  1762,  was  left  to  the  jury,  who 
found  that  it  was  included  within  those  lines.  Tho 
opinion  of  the  Court  below,  was,  that  if  the  land 
was  within  those  lines,   the  right  of  the  plaintiff 
below  was  excepted  out  of  tho  general  operation 
of  the  act  of  1779,  and  was  not  vested  in  the  com- 
monwealth.   The  court  also  instructed  the  jury, 
that  the  statute  of  limitations  of  1'705,  commonly 
called  the-'' seven  years  law,''  was  inapplicable  to 
the  case.    To  these  instructions,  the  defendant's 
Counsel  excepted,  and  a  verdict  and  judgment  for 
the  plaintiff  having  been  rendered  in  the  Court  be- 
low»  the  cause  was  brought  by  writ  of  error  to  this 
Court. 

MarAi^  The  cause  was  argued  by  Mr.  Oiayand  Mr. 
Webster  for  the  plaintiflb  in  error,  and  by  the  Air 
tamey  General  and  Mr.  SergeaeU  fer.lbe  defen- 
dants in  error. 


OF  THE  UNITED  STATES.  245 

On  the  part  of  the  plaintiffii  in  error,  it  was  1824. 
contended,  1.  That  the  rights  derived  to  the  plain- 
tifiB  below,  were  proprietary,  and  not  manorial. 
Being  in  their  origin  proprietary,  they  were  not, 
and  could  not  be,  alBfected  by  the  survey  of  a  mianor 
in  1768,  subsequent  to  their  commencement 

2.  That  the  rights,  hemg  proprietary,  and  not 
manorial,  vei^ted  in  the  Commonwealth  of  Penp- 
sylvania,  by  the  right  of  conquest,  and  the  act  of 
confiscation  of  1779.    The  7th  section  confirms 
all  persons,  and,  consequently,  the  plaintiffs  be* 
low,  in  their  rights,  derived  from  the  proprietaries. 
The  act  must  be  construed  according  to  its  inten- 
tion, ascertained  by  a  comparison  of  all  its  parts. 
The  intention  was  to  confiscate  the  proprietary 
rights,  wherever  situated;  and  to  reserve  the  pri- 
vate or  inanorial  rights,  wherever  located.  ^If  a 
proprietary  right  was  situated  within  a  manor,  it 
was  to  be  confiscated.    If  it  were  part  of  the 
manor,  that  is,  of  the  right  springing  out  of  the 
manor,  it  was  reserved.    There  is  no  reservation 
to  the  proprietaries  of  the  arrears  of  purchase 
money  due  within  manors.    There  is  only  an  ex- 
ception from  the  operation  of  the  abolition  of  jq[uit- 
rents  and  arrears  of  purchase  money,  within  ma- 
nors; and  this  exception  must  be  construed  to 
mean  the  case  of  lands  bought  as  part  of  the 
manor.     It  would  be  to  contradict  the  whole 
scope  and  meaning  of  the  act,  to  construe  it  as 
abolishing  proprietary  rights  every  where  but  in 
manors,  and  to  leave. them  there  in  full  vigour. 
According  to  this  view  of  the  act,  we  shall  have  a 
consistent  and  congruous  interpretation.  The  pub- 
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1824.  lie  rights  of  the  proprietaried,  wherever  situated, 
will  have  been  confiscated;  and  the  private  rights, 
wherever  situated,  will  have  been  preserved.  The 
Court  will  look  to  the  nature  of  the  thing,  and 
not  to  the  accident.  If  a  proprietary  right  be 
situated  within  a  manor,  it  will  be  abolished,  be- 
cause it  is  proprietary.  8uch  is  the  construction 
which  the  local  Legislature  itself  has  put  upon 
thijs  statute,  by  the  act  of  1781,  for  establishing 
the  land  office,"  and  by  the  act  of  1784/  These 
aQts  are  cotemporaneous,  and  in  pari  materia. 
If,  then,  the  rights  of  the  proprietors  were  vested 
in  the  State,  there  remained  nothing  in  them;  the 
legal  title  passed  to  the  Commonwealth,  and,  con* 
eequently,  they  could  not  maintain  this  action  of 
ejectment.  But  if  any  was  reserved,  it  was  only 
the  arrears  of  the  purchase  money,  and  not  the 
title,  which  they  might  sue  for  in  any  manner* 

3.  That  whatever  might  be  the  nature  of  the 
claim,  (manorial  or  proprietary,)  it  was  barred  by 
the  statute  called  the  seven  years  law,  passed  in 
1705,  whether  the  consideration  money  is  paid  or 
not.*  This  limitation  of  seven  years,  appears  to 
have  been  a  favourite  period  of  protection  in 
Pennsylvania.  William  Penn  enacted  a  law  to 
that  effect,  in  England,  the  year  after  he  obtained 
his  charter;''  and  again,  in  1700,  the  same  period 
is  provided;'    And  a  short  period  of  limitation  to 

a  1  Laws  of  Penn*  529.  preamble  and  sec.  5. 

b  2  lb.  102. 

c  1  lb.  48. 

J  5  J6.  4l6.  art.  16. 

e  B.  FrankUn^t  App.  %  10. 
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protect  pomemom,  is  believed  to  have  been  thd  1824. 
favourite  policy  of  all  the  colonies*  The  act  of  ^^^2r^ 
ITOSy  to  afford  the  protection  which  it  intends  to  ^j. 
give,  requires  two  circumstances:  1.  That  the  en- 
try should  Jbe  under  an  equitable  estate.  -2.  That 
there  should  have  been  seven  years  quiet  posses- 
sion. The  intention  of  the  act  was  to  protect 
the  property.  The  vendor  was  at  liberty  to  en- 
force payment  of  the  consideration  money,  by  all 
!egal  means.  Even  the  land  itself  was  not  with- 
drawn from  the  operation  of  a  judgment.  After 
seven  years,  the  title  was  complete,  but  it  was 
stiU  liable  to  execution.  If  the  plaintiffs  in  eject<- 
ment  can  recover,  it  is  because  they  have  a  liem 
Now,  if  the  lien  were  express^  it  would  have  been 
barred  by  the  lapse  of  twenty  years;  and  no  lien, 
created  by  operation  of  law,  can  be  more  durable, 
than  one  created  by  express  act  of  the  party.*  To 
support  this  right  of  recovery,  would  be  to  uphold 
a  remedy  after  the  right  is  gone,  and  to  make  the 
remedy  immortal,  whilst  the  right  is  temporary. 

4.  That  the  payment  of  the  purchase  money 
ought  to  have  been  prQ$umed;  and,  consequently, 
a  perfect  equitable  title  in  the  defendants,  barring 
the  action  of  ejectment.  The  length  of  time 
elapsed,  would  have  authorized  a  jury  to  presume 
a  charter,  patent,  or  deed.*  The  fact  of  actual 
payment  being  made  out  by  presumption,  the 
Courts  of  Pennqrlvania  adopt  the  Chancery'prin- 
ciple  of  considering  that  as  done  which  ought  to 

o  IBettdv.WiIlittS0,TIFX«rf«A9-119* 
»  U.  109.    1  FMtt.  Bv.  119|  120. 12^. 
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1824.    be  done/    When  a  party,  entided  to  a  convey^ 
^^^  ance,  does  every  thing  necessary  to  be  done,  in 
r.       order  to  obtain  a  decree  for  a  specific  performance, 
"^^     he  stands  by  the  local  law,  in  a  situation  to  sup- 
port or  defend  an  action  for  the  possession  of  the 
land.* 

5.  That  the  plaintifis  below  were  barred  by  the 
statute  of  limitations  of  1785/  If  we  had  en- 
tered by  disseisin,  our  right  would  have  been  |Nro- 
tected.  We  entered  daiming  the  whole  fee.  Our 
title  and  our  possession  were,  therefore,  exclu- 
sive; that  is  to  say,  adverse  to  every  other  title  or 
possession.  It  is  said  that  it  was  not  adversary, 
because  we  claim  from  them :  but  the  mortgagee 
claims  from  the  mortgagor,  and,  nevertheless,  is 
barred  after  twenty  years.  The  idea  of  an  ami- 
cable possession,  is  founded  upon  confounding 
the  case  with  that  of  leases,  reversions,  and  re- 
mainders. If.  the  vendee  purchases  the  whole 
estate,  his  possession,  from  the  moment  of  his 
entry,  is  adverse  to  that  of  the  vendor.'  But, 
from  the  period  of  the  survey  of  1768,  there  was 
an  adverse  state  of  possession.  The  proprieta- 
ries set  up  .their  manorial  or  private  right  against 
their  public  or  proprietary  right,  and  from  that 
epoch,  inconsistent  and  opposing,  titles  were 
brought  into  being.  From  thattnoment,  the  sta- 
tute of  limitations  began,  to  run.    There  is  no 

o  Moody  V.  Vandyke,  4  BSmi.  41.    Vilicent  v.  Huff,  4  Sergt. 
trndRawk^  301. 
h  Griffith  V.  Cochrane,  5  Btim.  105. 
c  2  Xamt  of  Ffim.  299. 
d  BUgfat  ▼.  ilochesier,  7  Whedt.  Jtep*  5S5.  . 
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Mcape  from  this  dilemma:  either  the  survey  of    1824. 
the  manor  did  not  affect,  in  any  way  whatever,  the  ^"^^J^[*^ 
previous  proprietary  right,  or  it  did,  and  was  an        ▼. 
attempt  t6  reappropriate  to  the  use  of  the  manot,       ^^ 
what  had  been  appropriated  before.     In  the  first 
case,  the  right  was  confiscated;  in  the  latter  it  is 
barred. 

For  the  defendants  in  error,  it  was  stated,  that^ 
by  the  royal  charter  to  William  Penn,  of  1681, 
he  derived  an  absolute  right  of  ownership  to  the 
territory  within  the  limits  described,  and  power  to 
grant,  subject  to  no  restrictions  but  such  as  he 
thought  fit  to  impose  upon  himself.  He  came  to 
Pennsylvania  in  1682;  and  the  powers  of  govern- 
ment and  rights  of  property  were  always  k^pt  dis- 
tinct, the  former  being  exercised  by  the  General 
Assembly,  and  the  latter  by  means  of  an  agency, 
constituting  what  is  called  a  land  office.  Two 
principles  were  early  settled,  that  no  sales  were 
to  be  made,  nor  settlements  permitted,  till  the 
Indian  title  should  be  extinguished ;  and  that  no 
title  could  originate  but  by  grant  from  William 
Penn.  In  the  establishment  of  the  land  office, 
it  was  originally  intended  that  no  title  should 
begin  but  by  warrant  and  survey.  But  this  was 
soon  broken  in  upon ;  every  kind  of  irregularity 
occurred ;  and,  finally  grew  up  the  title  by  settle*- 
ment  aiid  improvement.*  All  these  inceptive 
rights  were  under  the  proprietary,  and  they  were 
to  be  consummated  by  payment  of  the  purchase 

a  t  SmUk'i  Law9  of  Pemu  137-  Note. 
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1824.  money  and  isBuing  the  patent.  For  that  purpose, 
the  warrant  fixed  a  price  and  time  of  pajrment ; 
and  where  there  was  no  warrant,  the  price  of  the 
time  waa  to  be  paid,  which  was  called  **  common 
terms/'  The  mass  of  the. country  was  opened  by 
opening  the  land  office,  but  this  did  not  include 
proprietary  tenths  and  manors.  These  last  were 
appropriated  by  tirtue  of  his  own  right  of  owner- 
ship, and  are  not  to  be  understood  as  meaning  a 
manor  in  a  legal  sense,  with  its  court  and  train  of 
feudal  appendages.  The  term  did  not  mean  a 
private  reservation,  for  his  own  separate  use,  to  be 
taken  out  of  the  market,  and  granted  in  a  different 
mode.  It  meant  only"  a  portion  of  country,  sepa-. 
rated  from  the  common  mass,  so  as  not  to  be  open 
to  purchasers  (on  common  terms)  or  to  settlers. 
The  peculiar  and  appropriate  mode  of  granting 
in  a  manor,  was  a  toarrant  to  agree.  It  was,  in 
fact,  an  exception  out  of  the  country  offered  for 
sale.  No  particular  form  of  exceptions  was  ne- 
cessary, and  pone  was  pursued/  He  was  subject 
to  laws,  but  only  to  his  own  laws.  He  might  be 
considered  as  saying,  ''So  much  I  will  sell  at  a 
fixed  price;  so  much  at' the  value  to  be  agreed.'*^^ 
W.  Penn  died  in  1718,  and  a  dispute  arose  with 
Lord  Baltimore  respecting  the  boundary  line  of 
Maryland,*  which  was  settled  by  an  agreement 
between  the  two  proprietaries,  in  1 732,  and  rati- 
fied by  decree  in  Chancery,  in  1750.''    The  line 


a  4  Datt.  JIq».  40r. 

h  2SmUhf  133.  Note. 

c  Penn  v.  Lcnrd  Baltimore,  1  Ves.  444. 


Smith. 


OF  THE  UNITED  STATES.  251 

was  finally  run  in  1768,  and  ratified  by  the  King     1824. 
in  Council,  in  1769.    In  1732,  the  Marylanders  '•"^^' 
encroaching,  and  the  Indians  growing  uneasy,     ^r. 
Sir  W.  Keith,  at  the  request  of  the  latter,  issued 
an  order  to  survey  the  manor  of  Springetsbury, 
which  was  accordingly  surveyed  in  that  year.  The 
land  office  was  not  then  open  west  of  the  Susque- 
hannah,  the  Indian  title  not  being  extinguished. 
In  1736,  before  the  land  office  was  opened,  Tho- 
mas Penn,  the  proprietary,  recognised  and  adopted 
the  survey,  and  thereby  gave  it  validity.     In  1762, 
the  survey  of  1732  having  been  mislaid  or  lost, 
Gov.  Hamilton  issued  a  warrant  of  resurvey, 
which  was  duly  returned  into  the  land  office,  in 
1768,  where  it  has  since  remained. 

When  the  revolution  occurred,  the  descendants 
of  the  proprietary  were  the  owners  of  all  the  va- 
cant lands  in  the  {)rovince;  they  had  the  legal 
estate  in  all  lands,  to  which  individuals  had  only 
acquired  inceptive  rights,  for  the  purpose  of  en- 
forcing \he  terms;  they  were  entitled  to  all  pur- 
chase money,  and  to  all  quit-rents;  they  had  also 
private  estates  subject  to  the  ordinary  legisl&tion. 
The  whole,  as  then  existing,  may  be  arranged 
into  three  classes.  (1.)  Their  private  estates, 
which  may  be  at  once  dismissed.  (2.)  Estates  or 
rights  in  lands  not  included,  in  the  limits  of  ma- 
nors: and  these  might  be  legal,  or  legal  and  equi- 
table. (3.)  Estates  or  rights  in  lands  included 
within  the  limits  of  manors :  which  might  also  be 
legal,  or  legale  and  equitable.  And  the  nature  of 
their  legal  right  to  kinds  within  a  manor,  would 
ilepend  upon  the  nhture  of  the  equity  of  the  oc- 
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1834.  ctipant.  Whether  his  Equity  be  more  or  less;  is 
^''^^JJJV  of  no  consequence  at  law,  -since  it  does  not  di- 
r.  minish  the  extent  or  power  of  the  legal  right. 
These  inceptive  rights  are  passed  from  hand  to 
hand,  by  deed ;  they  descend,  are  devised,  and 
sold  by  the  Sheriff;  and  every  body  knows  their 
nature,  and  the  liabilities  to  which  they  ai?e  sub- 
ject. The  deeds  frequently  express  it,  as  in  the 
present  instance.  Hence  the  lapse  of  time  affords 
no  presumption  of  the  payment  of  the  purchase 
money,  or  completion  of  the  title.  In  truth,  there 
ifi  no  such  thing  in  Pennsylvania  as  the  presump- 
tion of  a  granf. 

This  was  the  state  of  things  at  the  period  of 
the  revolution.  That  event,  ip$0  facto,  deter- 
mined the  powers  of  government  conferred  by  the 
charter,  but  left  the  rights  of  property  exactly -as 
they  stood  before,  in  which  state  they  remained 
until  the  act  of  1779.  That  act  devests  the  estate 
of  the  ptoprietaries,  only  by  vesting  it  in  the 
Commonwealth.  It,  therefore,  devests  no  further 
than  it  vests ;  and  as  to  all  besides,  leaves  it  on 
the  same  footing  as  before.  It  did  not  at  all 
change  the  relation  between  the  proprietaries  and 
those  wha  had  purchased  their  lands.  They  then 
had,  and  still  have,  a  land  office,  to  receive  pur- 
chaie  moneys  and  grant  patents.  The  Common- 
wealth land  office*  wBt  W  receive  the  purchase 
.  money  of  lands  includedi  in  the  limits  of  manors, 
nor  will  they  grant  patents  for  it^  The  act  thus 
bad  the  effect  of  making  a  partition,  and  from 
that  time  forward  there  have,  in  fact,  been  two  land 
offices  in  Pennsylvania.     Great  indulgence  has 
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been  shown  in  the  coUectipn  of  the  porchaiie  1824. 
tnonej;  but  the  tenure  has  never  undergone  any 
change,  and  it  haa  never  been  doubted  that  the 
legal  title  remained  in  the  proprietors  and  the 
Commonwealth,  respectively,  and  that  they  might 
at  any  time  enter,  to  enforce  the  terms  of  sale* 

The  act  of  1779  did  not  assert  that  the  estates 
of  the.  proprietaries  had  been  devested  by  the 
revolution,  nor  could  that  proposition  now  be 
niaintained,  if  the  question  were  open.  It  did 
.notprofess  to  confiscate  their  property,  nor  could 
it  justly  do  so,  for  they  had  committed  no  ofience. 
Neither  did  it  assert  a  right  of  conquest.  The 
act  was  not  passed  to  benefit  individuals,  nor  to  . 
alter  or  lessen  their  just  liability.  It  was  it  parti- 
tion between  the  Commonwealth  and  the  proprie- 
tary of  all  their  estates,  legal  and  equitable,  of 
which  the  manor  lines^  were  the  lines  of  division. 
It  left  the  proprietors,  then,  their  vacant  lands, 
their  legpl  estates,  and  all  else  within  the  manors. 
The  terms  of  the  act  give  no  countenance  to  the 
idea,  that  the  legal  title  was  assumed  by  the  Com- 
monwealth, leaving,  the  purchase  money  to  the 
prpprietaries.  The  reservation  is  of  private  rights. 
But  the  whole  of  this  question  has  been  long 
iBince  disposed  of,  and  it  is  now  considered  as 
tietded  law  in  Pennsylvania,  that  the  legal  estate 
is  in  the  descendant  of  the  proprietaries,  as  a  se- 
onity  for  the  purchase  money.' 

Ae  to  fhe  seven  years  law  of  1705,  it  has.never 


a   ADaO.  Rep.    02. 410.    Peon  v.  Klyne,  1  Fekanf  Bep. 
€.g.    6  Lmi  of  Pom.  i05. 


254  CASES  IN  THE  SUPREME  COURT 

1824.  been  beard  of  since  tbe  time  of  its  enactment, 
and  we  are,  therefore,  compelled  to  look  for  a 
construction  of  it  consistent  with  its  disuse.  It  is 
a  retrospective  law  in  its  very  terms,  and,  having 
performed  its  office  at  the  time,  has  been  ever 
since  disused.  No  such  construction  as  that  in- 
sisted on,  ever  could  have  been  given  to  it. 

As  to  the  presumption  of  payment,  it  must  be 
founded,  in  every  such  case,  both  upon  the  length 
of  time,  and  the  omission  to  do  what  would  be  done 
if  the  presumed  fact  did  not  exist.  It  is  a  pre- 
9umption  merely,  and  inay  be  repelled  by  circum- 
atanpes,  showing  why  an  earlier  demand  has  not 
been  made.'  No  such  presumption,  therefore,  ex- 
ists, unless  the  forbeclrance  be  unusual,  or  contra- 
ry to  what  might  have  been  expected.  But  it  has 
been,  the  universal  practice  to  forbear.  If  there 
had  been  a  payment,  there  would  have  been  a  pa- 
tent. Where  the  fact  to  be  proved  must  appear 
by  deedf  the  presumption,  from  length  of  time, 
does  not  arise.*  The  surveys,  if  made,  were  ne- 
ver returned ;  therefore,  there  could  have  been  no 
payment.  The  receiver  generaPs  books  will  show 
what  has  been  paid. 

The  statute  of  limitations  of  1785,  is  not  a  bar. 
To  make  poi^ession  a  bar,  it  must  be  adverse.*  It 
niay  be  adverse  as  to  one,  and  not  as  to  another. 
A  possession  un4er  one,  is  not  adverse  to  him. 


a  PMK  A.  118, 119. 
i  0.117,118. 
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Poflsession  under  an  agreement,  is  not  adterae;*  1834. 
and  owter  cannot  l>e  presumed  where  the  posses-  "^^^"^^ 
aion  is  not  only  under^  but  according  to  the  agree*  ^j^ 
ment  To  maintain  a  title,  or  a  claim,  of  adverse 
possession,  such  possession  must  be  adverse  at  its 
commencement,  and  socopunue  for  twenty  years.4 
There  must  be,  at  least,  a  claim,  or  colour  of  title, 
adverse  or  hostile ;  though  it  is  not  necessary  that 
it  should  be  a  good  title/  A  person  who  enters 
without  claim,  or  colour  of  title,  is  deemed  to  be  in 
possession  in  subservience  to  the  legal  owner^  and 
no  length  of  time  will  make  it  adverse/  The  doc- 
trine of  adverse  possession  must  be  strictly  taken, 
and  the  fact  must  be  made  out  by  clear  and  posi- 
tive proof,  and  not  by  inference.  Every  presump- 
tion is  in  favour  of  a  possession,  in  subordination 
to  the  title  of  the  true  owner/  If  the  defendanihas 
acknowledged  the  plaiptiflTs  title,  he  cannot,  after- 
wards, dispute  it/  So,  an  acknowledgment,  by  a 
person  under  whom  the  defendant  claims,  that  he 
went  into  possession  under  the  lessors  of  the 
plaintiff,  is  conclusive  against  the  defendant,  as  to 
tenancy.  And  though  it  may  not  have  that  effect, 
yet  it  will  prevent  possession  from  being  adverse.' 

*«  Ban-  ▼..  Gnli,  4  Wieai*  Rq^.  218. 
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1824.  In  the  present  case,  it  is  not  disputed,  tliat  the  de« 
fendants  went  into  possession  under  the  proprietors, 
and  nothing  has  since  occurred  to  change  the  cha« 
racter  of  the  possession.  No  one  could  hold  ad- 
versely, unless  he  came  in  .by  title  paramount  to 
the  proprietary ;  and  no  title  against  the  Common- 
wealth, or  grantee  of  the  Commonwealth,  can  be 
acquired  by  length  of  time.*  The  possession  of 
lands  held  by  warrant  and  survey,  is  not  adverse 
tfi,  but  under  the  Commonwealth.^ 

The  cause  was  continued  to  the  present  term 
for  advisement 

MnMoy  s.     B[r«  Chief  Justice  Marshall  delivered  the  opi- 
nion  of  the  Court. 

This  is  a  writ  of  error  to  a  judgment  rendered 
by  the  Circuit  Court  for  the  District  of  Pennsylvania, 
in  favour  of  Penn's  lessee,  who  was  plaintiff  in  a 
writ  of  ejectment.  The  case  depends  on  a  bill  of 
exceptions  taken  to  the  opinion  of  the  Court,  ex- 
pressed  in  a  charge  to  the  jury. 

On  the  4th  of  March,  in  the  year  1681,  Charles 
n.  gr&nted  to'  William  Penn,  Uie  ancestpr  of  the 
plaintiff  in  the  Circuit  Court,  that  tract  of  country 
which  now  constitutes  the  Btate  of  Pennsylvania, 
By  tllis  grant,  the  property  in  the  soil,  as  well  as 
in  the  right  of  government,  was  conveyed  to  Wil- 
liam Penn  and  his  heirs,  in  fee  simple^ 

Tile  grant  contmns  special  powers  to  erect  ma- 
nors^ and  to  alien  the  lands,  with  liberty  to  the 

a  >%nrif  v.  lliomai,  5  Bhmey^TT* 
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alienees  to  hold  immediately  of  the  proprietor  and  1824. 
his  heirs^  notwithstanding  the  statute  of  quia  emp- 
tere$.  On  the  1 1th  of  July,  in  the  same  year,  Wil- 
liam Penn,  having  interested  many  persons  in  bis 
grant,  agreed  with  the  "adventurers  and  purcha- 
sers'' in  England,  on  "  certain  conditions  or  con- 
cessions," which  being  for  their  mutual  advantage, 
were  to  be  obligatory  in  the  future  management  of 
the  property  and  settlement  of  the  province.  The 
9th  of  these  conditions  is,  that ''  in  every  100,000 
acres,  the  governor  and  proprietary,;  by  lot,  re- 
sei^eth  ten  to  himself,  which  shall  lie  but  in  one 
place.'' 

It  would  seem  as  if  this  article  should  be  con- 
strued as  restraining  the  power  of  the  proprietor. 
Being  the  absolute  owner  of  the  soil,  it  was  in  his 
power,  independent  of  contract,  to  sell,  or  not  to 
sell«  any  part  of  it.  But,  as  the  valu^  of  the  lands 
must  necessarily  (^epend  on  the.progressof  settle- 
ment, it  was  obviously  the  interest  of  the  great 
purchasers  and  adventurers,  as  well  as  of  the  pro- 
prietor, that  he  should  open  the  country  generally 
to  emigrants.  It  was  also  the  interest  of  the  pro* 
prietor,  to  make  large  reservations  for  his  private 
use,  that  he  might  avail  himself  of  the  increased 
value  to  be  derived  from  settlement.  To  prevent 
his  checking  the  advance  of  the  settlements  by  un- 
reasonable reservations,  this  article  fixes  the  pro* 
portion  of  land  which  he  may  take  out  of  the  ge- 
neral stock  offered  to  the  public.  The  great  mass 
of  land  was  in  the  market,  to  be  acquired  by  any 
adventurer,  at  a  given  price ;  but  out  of  this  mass, 

Vol..  IX.  33 
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1824.     the  proprietor  reserved  for  himself  one  tenth,  to 
lie  in  bodies  of  not  less  than  100,000  acres. 

The  survey  reserving  these  lands. for  his  own  use, 
whether  distinguished  by  the  common  appellation 
of  manor,  or  by  any  other  name,  was  not  to  give 
any  new  title  to  the  proprietor.  The  sole  effect 
was,  to  separate  the  land  so  surveyed  from  the 
common  stock,  and  to  withdraw  it  from  the  mar- 
ket. The  survey  was  notice  to  all  the  world,  that 
the  land  was  not. subject  to  individual  appropria- 
tion on  the  common  terms,  but  could  be  acquired 
only  by  special  contract. 

It  was  not  the  intention,  because  it  could  not  be 
the  interest  of  the  proprietor,  to  continue  air  these 
manors,  or  reserved  lands,  as  unoccupied  wastes^ 
but  to  sell  them  at  such  advanced  price  as  the  con- 
tinuing progress  of  settlement  and  increase  of  po- 
pulation would  justify.  The  lands  reserved,  and 
the  lands  not  reserved,  belonged  equally  to  (he 
proprietor,  and  were  equally  for  sale.  The  only 
difference  between  them  was,  that  the  lands  not 
reserved,  were  offered  to  the  public  at  a  fixed  price, 
while  thofi^  which  were  reserved,  could  be  acqui- 
red only  by  special  agreement.  This  difference 
produced  the  distinction,  of  which  we  have  heard  in 
argument,  and  which  seeips  to  have  been  well  un- 
derstood in  Pennsylvania,  between  warrants  on  the 
common  terms,  and  warrants  to  agree. 

In  the  year  1762»  a  warrant  was  issued  for  the 
survey  of  the  manor  of  Springetsbury.  This  war- 
rant recites  a  former  survey  of  the  same  land,  in 
1722,  B8  a  manor,  states  the  general  outlines  of 
such  former  survey,  and  directs  a  resurvev.    This 


OF  THE  UNITED  STATES. 

resurvey  was  made,  and  returned  into  the  land 
office,  in  the  year  1768,  wher^  it  has  remained 
ever  since,  among  the  documents  of  the  land 
titles  in  Pennsylvania. 

This  resurvey  included  the  lands  of  the  plain- 
tiffs in  error,  which  were  held  under  warrants,  of 
which  the  following  has  been  selected  as  a  spe- 
cimen : 

'^  Pennsylvania,  88. :    Bt  the  Proprietaries. 

'' Whereas,  Bartholomew  Sesrang,  of  the  coun- 
ty of  Lancaster,  hath  requested  that  we  would 
grant  him  to  take  up  two  hundred  acres  of  land, 
situate  between  Codorus  creek  and  Little  Conc- 
waga  creek,  adjoining  the  lands  of  Killian  Smith 
and  Philip  Heintz,  on  the  west  side  of  the  Susque- 
hannah  river,  in  the  said  county  of  Lancaster,  for 
which  he  agrees  to  pay  to  our  use  the  sum  of  fif* 
teen  pounds  ten  ^hillings,  current  money  of  this 
province,  for  each  hundred  acres ;  and  the  yearly 
quit-rent  of  one  halfpenny  sterling  for  every  acre 
thereof. 

''  These  are,  therefore,  to  authorize  and  require 
you  to  survey,  or  cause  to  be  surveyed,  unto  the 
said  Bartholomew,  at  the  place  aforesaid,  accord- 
ing to  the  method  of  townships  appointed,  the  said 
quantity  of  200  acres,  if  not  already  surveyed  or 
appropriated,  and  make  return  thereof  into  the 
secretary's  office,  in  order  for  further  confirmation ; 
for  which  this  shall  be  your  sufficient  warrant : 
which  survey,  in  case  the  said  Bartholomew  fulfil  ^ 
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1824.    the  above  agreement. within  six  months  from  the 
date  hereof,  shall  be  valid;  otherwise  void. 


Kirk 

T.  "  Given  under  my  hand  and  seal  of  the  land 

™^  '  office,  by  virtue  of  certain  powers  from 

the  said  Proprietaries,  at  Philadelphia, 
[l.  9.]  this  eighth  day  of  January,  Anno  Do- 
mini one  thousand  seven  hundred  and 
forty-two.  George  Thomas. 

"  To  Wm.  Parsons,  Surveyor  General^ 

In  virtue  of  this  warrant,  a  survey  of  the  land 
claimed  by  Caleb  Kirk,  one  of  the.  plaintiffs  in 
error,  was  made  on  the  12th  of  October,  1747, 
in  favour  of  Jacob  Wagner,  the  then  holder  of 
the  warrant,  by  various  mesne  transfers.  The 
title  was  regularly  deduced  by  various  convey- 
ances, from  Wagner  to  Kirk,  accompanied  with 
possession. 

No  grant  .has  been  issued  for  the  lands.  .  Ten 
pounds,  in  part  of  the  consideration,  were  paid, 
about  the  date  of  the  warrant,  and'  there  is  no 
proof  of  the  payment  of  the  residue. 

It  appears  to  have  been  the  common  usage,  for 
the  proprietaries,  to  )B[ive  great  indulgence  to  the 
purchaser^  of  lands,  for  the  purchase  money.  Al- 
thpugh,  by  the  terms  of  the  contract,  the  survey 
was  declared  to  be  void,*  unless  the  agreement 
were  fulfilled  in  sil  months,  yet  the  proprietaries 
appear  not  to  have  been  in*the  practice  of  avail- 
ing themselves  of  this  condition.  Large  arrear- 
ages of  purchase  money  remained  due  after  the 
surveys  were  made,  which,  as  the  grants  were 
withheld,  were  debts  upon  interest,  secured  in  the 
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best  possible  manner.    This  credit  was  mutually     1834. 
advantageous.    By  accelerating  the  settlement  of 
the  province,  it  was  beneficial  to  the  proprietaries; 
and  the  purchaser  could  terminate  it  whenever  it 
ceased  to  be  beneficial  to  himself. 

Until  the  war  of  our  revolution,  this  state  of 
thirgs  appears  to  have  continued.  The  settle- 
ments advanced  tnth  greisit  rapidity.  Manors  were 
surveyed,  lands  were  sold,  and  large  arrearages 
were  due  for  purchases  made,  both  within  and 
without  the  manors.  The  only  distinction  appears 
to  have  been,  that  the  reserved  lands  were  sold 
by  special  contract,  and  the  lands  not  reserved, 
were  sold  at  stated  prices. 

When  the  war  of  our  revolution  commenced, 
the  proprietary  went  to  Great  Britain,  and.  was, 
consequently,  to  be  considered  as  a  British  sub- 
ject, not  as  an  American  citizen.  The  light  to 
confiscate  his  property,  or  to  leave  it  untouched, 
was  in  the  government  of  Pennsylvania.  The 
Legislature  of  that  State,  for  reasons  satisfactory 
to  itself,  took  a  middle  course.  In  1779,  an  act 
was  passed,  entitled  ''An  act  for  vesting  the  estate 
of  the  late  proprietaries  of  Pennsylvania  in  this 
Commonwealth.''  This  ejectment  was  brought 
in  the  year  1819. 

On  the  trial  of  the  cause,  the  question,  whether 
the  land  in  controversy  was  included  within  the 
fines  of  the  manor  of  Springetsbury,  as  surveyed 
under  the  warrant  of  1762,  was  left  to  the  jury> 
who  have  found  that  it  was  included  within  them. 
The  opinion  of  the  Judges  who  tried  the  cause, 
was,  that  if  the  land  was  within  those  lines,  the 
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1824.  right  of  the  plaintiff^  in  that  Court,  was  excepted 
out  of  the  general  operation  of  the  act  of  1779, 
and  wKs  not  vested  in  the  Commonwealth. 

To  this  opinion  an  exception  was  taken,  which 
has  been  supported  in  this  Court  by  arguments, 
in  part,  applicable  to  warrants  of  every  descrip- 
tion ;  and,  in  part,  to  those  only  which  were  issued 
on  the  common  terms. 

In  that  part  of  the  argument  which  applies  to 
all  warrants,  the  plaintiffs  in  error  contend,  that 
the  5th  section  of  the  act  of  1779,  vests  all  the 
rights  of  the  proprietary  in  the  commonwealth, 
with  the  exception  of  those  only  which  are  reser- 
ved by  other  sections  of  the  same  act ;  and  that 
the  right  to  the  purchase  money,  which  then  re- 
mained unpaid,  is  comprehended  within  the  gene- 
ral words  of  the  5th  section,  and  not  excepted  in 
any  other  section. 

In  considering  this  argument,  it  will  be  neces- 
sary to  examine  the  5th  section  critically,  and  to 
ascertain  its  extent  with  precision. 

It  enacts,  "  that  all  and  every  the  estate,  right, 
title,  interest,  property,  claim,  and  demand,  of 
the  heirs,"  &c.  **  or  others  claiming  as  proprieta- 
ries of  Pennsylvania,''  "  to  which  they,  or  any  of 
themi,  were  entitled,  or  which  to  them  were 
deemed  to  belong  on  the  4th  day  of  July,  1776, 
of,  in,  or  to,  the  soil  and  land  contained  within 
the  lihiits  of  the  said  province,''  *^  together  with 
the  royalties,  franchises,  lordships,  and  all  other 
the  hereditaments  and  premises  comprised,  men- 
tioned, or  granted  in  the  same  charter  or  letters 
patent  of  the  said  King  Charlefif  the  second,  (ex- 
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cept  afi  hereinafter  is  excepted,)  shall  be,  and  they     1824 
are  hereby  vested  in  the  Commonwealth  of  Penn- 
sylvania.'' 

The  first  part  of  ^e  description  of  that  which 
the  Legislature  intended  to  vest  in  the  Common- 
wealth, comprehends  all  the  rights  of  the  proprie- 
taries in  the  *'  soil  and  land''  of  Pennsylvania,  but 
comprehends  nothing  else.  It  would  not,  we  pre- 
sume, be  contended,  that  this  part  of  the  descrip- 
tion would  embrace  the  purchase  money  due  for 
land,  if  any  such  case  existed,  which  had  been 
sold  and  conveyed  by  the  proprietary,  and  for  the 
purchase  money  of  which  a  bond  had  been  taken. 
This  act  could  not,  we  presume,  be  pleaded  in 
bar  to  an  action  of  debt  on  a  bond  given  to  se- 
cure the.  payment  of  money  due  for  land.  This 
section,  at  least,  is  directed  against  the  landed 
estate  of  the  proprietary,  not  against  his  claims 
for  money. 

If  this  first  part  of  the  description  does  not 
reach  debts  on  account  of  lanid  sold,  neither  does 
the  second.  It  seems  almost  useless  to  observe, 
that  a  debt  for  land  sold,  is  neither  **  a  royalty, 
franchise,  lordship,  or  other  hereditament;"  and 
that  it  forms  no  part  of  the  premises  granted  in 
the  charter. 

The  subsequent  part  of  the  section  vests  nothing. 
It  contains  only  a  more  ample  description  of  the 
absolute  and  unqualified  manner  in  which  the 
proper^,  previously  described,  is  to  vest  in  th' 
Commonwealth.  It  is  freed  and  discharged  from 
every  incumbrance,  claim,  or  demand  whatsoever, 
as  fiilly  as  if  the  said  charter^  &e.  ''and  all  other 
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1824.  the  estate,  right,  and  title,  of  the  said  propiieta- 
^^"^^^jj^^  ries,  of,  in,  and  to  the  same  premised,  were  herein 
r.^      transcribed  and  repealed.^^ 

It  is  unnecessary  to  comment  on  the  particuleilr 
words  of  the  legislature,  which  are  regularly  and 
technically  applicable  to  the  charter,  because  it  is 
too  obvious  for  controversy,  that  the  whole  design 
and  effect  of  the  clause  is  to  show,  that  the  property 
described  in  the  preceding  confiscating  clause,  is 
to  vest  in  the  Commonwealth,  freed  from  every 
trust,  Umitation,  or  incumbrance  whatsoever.  But 
the  property  comprehended  in  the  confiscating 
clause,  was  land  only ;  and  the  land  of  the  proprie- 
taries, together  with  the  royalties,  &c.  annexed 
to  it. 

If,  then,  the  particular  subject  of  this  controver- 
sy be  within  the  5th  section  of  the  act  of  1 779,  it  is 
because  it  is  to  be  considered  as  land  to  which  the 
proprietaries  were  entitled.  If  not  so  considered, 
the  5lii  section  does  not  vest  it  in  the  Common- 
wealth* If  it  be  ^o  considere(J,  the  next  inquiry  is, 
whether  it  be  within  the  exceptions  made  by  the 
act. 

The  8th  section  provides  and  enacts,  'Uhat  all 
and  every  the  private  estates,  lands  and  heredita- 
ments of  any  of  the  said  proprietaries,  whereof 
they  are  now  possessed,  or  to  which  they  are  now 
entitled,  in  their  private  several  right  or  capaciQr» 
by  devise,  purchase  or  descent ;  and  likewise  all 
the  land  called  and  known  by  the  name  of  ^the 
proprietary  tenths,'  or  manors,  which  were  duly 
surveyed  and  returned  into  the  land  office,  on  or 
before  the  4th  day  of  July,  in  the  year  1776,  toge- 
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tiier  with  the  quit  or  other  rents,  and  arrearages  of    1824. 
tents,  reserved  out  of  the  said  proprietary  tenths,  ^"^^J^ 
or  manors,  or  any  part  or  parts  thereof,  which  have        t. 
been  sold,  be  confirmed,  ratified  and  established     ^'"^^^' 
forever,  according  to  such  estate  or  estates  therein, 
and  under  such  limitations,  uses,  and  trusts,  as  in 
and  by  the  several  and  respective  reservations^ 
grants,  and  conveyances  thereof,  are*  directed  and 
appointed/' 

This  section  reserves  the  private  estates  of  the 
proprietaries,  ''and  likewise  all  the  lands  called 
and  known  by  the  name  of  'the  proprietary 
tenths,'  or  manors,  which  were  duly  surveyed  and 
returned  into  the  land  office,  on  or  before  the  4th 
day  of  July,  in  the  year  1776.'* 

That  the  manor  of  Springetsbury  was  dulys  ur- 
veyed,  and  returned  into  the  land  office  before  the 
4th  of  July,  1776,  has  not  been  controverted  in  this 
Court,  so  far  as  respects  land  not  sold  before  the 
resurvey,  which  constitutes  the  question  now  un- 
der particular  consideration ;  and  that  the  land 
for  which  this  ejectment  was  brought,  lies  within 
the  survey  describing  the  external  boundaries  of 
that  manor,  is  established  by  the  verdictof  the  ju- 
ry.   The  dilemma,  then,  presented  to  the  plaintiffs 
in  error,  is  a  fair  one.    The  legislature  did  or  did 
not  consider  the  right  reserved  by  the  proprietary 
to  re-enter  and  avoid  the  warrant,  or  to  re-grant 
the  land,  as  an  estate  or  interest  in4he  soil,  as  land, 
even  before  such  right  was  asserted.     If  it  was 
so  considered,  and,  as  land,  was  confiscated  by  the 
5th  section,  then  it  was  likewise  so  considered  in 
the  8th  section ;  and,  as  land,  was  excepted  vid 
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1824.  saved  to  the  proprietary.  If  the  Legislature  consi* 
^'^^^^  dered  this  right  merely  as  a  claim  to  money,  secu- 
▼.^  red  on  the  land,  then  it  is  not  confiscated  by  the 
5th  section,  but  remains  to  the  proprietor,  unaffec- 
ted by  it.  We  can  perceive  no  principle  of  sound 
construction,  by  which,  comparing  the  5th  and  8th 
sections  with  each  other,  the  5th  shall,  so  far  as 
respects  land  in  manors,  be  made  more  compre- 
hensive than  the  8th  ;  no  principle  by  which  the 
confiscating  clause  shall  be  made  broader  than 
the  saving  clause. 

It  was  necessary  to  reserve  the  quit-rents  ex- 
pressly in  the  8th  section>  because  they  may,  on 
fair  construction,  be  understood  to  be  comprehend- 
ed in  the  5th  section ;  and,  consequently,  to  be 
vested  in  the  Commonwealth,  if  not  expressly  ex- 
cepted.   The  quit-rents  would  not,  indeed,  be  con- 
fiscated by  that  part  of  the  section  which  relates  to 
soil  or  land ;  but  may  very  well  pass  under  the 
words  ''royalties,  franchises,  lordships,  and  aU 
other  the  hereditaments  and  premisee  comprised, 
mentioned,  and  granted  in  the  same  charter^  or 
some  of  them.''  The  quit-rent  is  a  hereditament, 
reserved  under  the  very  words  of  the  charter,  and 
annexed  to  the  seignory.    It  would  not  be  abso- 
lutely improper,  to  term  it  ''royalty,"  since  similar 
reservations  are  generally  to  be  found  in  grants 
made  to  individuals  in  the  royal  governments.  The 
express  exception  of  quit-rents,  therefore,  without 
mentioning  the  arrears  of  purchase  money,  fur- 
nish no  argument  in  favour  of  the  plaintiffs  in  er- 
for.    The  qdat-rents  were  excepted  in  the  8th  sec- 
tion, because  they  would,  if  not  excepted,  have 
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reniisylvania  still  chargeable  with  quit-rentSj  and  1824. 
would  vest  those  not  within  the  manors,  in  the  ^^J^ 
Commonwealth.  It  was.  the  intention  of  the  Le-  ▼• 
gislature  to  discharge  the  lands  not  within  the  ^^ 
manors,  from  this  burthen,  and  a  section  was  ne- 
cessary for  that  purpose.  Read  the  section,  omit- 
ting the  words  respecting  the  purchase  money  of 
lands  not  within  the  manors,  and  it  expresses, 
with  plainness  and  perspicuity,  the  ideft  which  has 
been  suggested.  All  who  are  acquainted  with 
our  course  of  legislation,  know,  that  after  a  bill 
has  been  framed,  and  the  language  adapted  to  its 
objects,  amcndmt  nt;§  are  sometimes  introduced 
into  it,  in  a  late  stage  of  its  progress,  without 
being  sufficiently  cautious  to  change  the  language 
which  was  adapted  to  the  original  matter,  so  as 
10  fit  it  to  the  new  matter  contained  in  the  amend* 
ment.  This  can  alone  account  for  the  perplexity 
and  confusion  of  the  9tli  and  10th  sections  of  thi.< 
act.  The  9tk  section,  which  is  so  perfectly  clear 
^vithout  the  words  respecting  the  arrearages  ot! 
purchase  money  for  lands  not  within  the  manors, 
is  80  enlbarrassed  and  confused  with  them,  as  to 
be  scarcely  intelligible;  and  the  whole  office  of 
the  10th  section  is,  to  vest  in  the  Commonwealth 
a  part  of  that  which  the  9th  had  abolished.  Courts 
must,  however,  give  to  these  sections  that  inter- 
pretation which  seems  best  to  comport  with  the 
intention  of  the  Legislature. 

The  8th  section  had  confirmed  to  the  proprie- 
tors, for  ever,  the  quit-rents  reserved  in  the  ma- 
nors. The  9th,  which  was  intended  to  abolish  all 
quit-rents  on  all  other  lands,  commences  with 
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1824.  objects  not  fairly  embraced  by  its  temuiy  but  it8 
^"^^JJJ^  whole  spirit  is  in  opposition  to  the  idea.  Taking 
▼.^  this  view  of  the  subject^  we  should  be  astonished, 
indeed,  to  find,  that  the  same  Legislature  which  left 
untouched  the  accruing  quit-rents  on  the  lands 
sold  within  the  manors,  as  well  as  those  which 
were  in  arrear,  should  seize  the  arrears  of  purchase 
money  within  the  same  manors  ;  that  the  Legisla- 
ture should  spare,  so  far  as  respected  the  manors, 
that  which  partook,  in  its  nature  and  essence,  of 
the  proprietary  character,  and  should  seize  that 
which  was,  in  its  essence,  private  debt,  and  was 
distinguishable  from  other  private  debts  in  nothing 
but  in  the  manner  in  which  it  was  secured. 

The  5th  and  8th  sections,  then,  leave  the  ar- 
rears of  purchase  money  due  for  land  sold  vrithin 
the  manors,  precisely  in  the  situation  in  which  the 
act  found  them. 

Both  parties  have  resorted  to  the  9th  and  10th 
sections  of  the  act. 

The  9th  section  discharges  all  the  lands  held 
under  the  late  proprietaries,  not  within  the  tenths 
or  manors,  from  quit-rents,  or  arrearages  of  quit- 
rentSy  and  arrearages  of  purchase  money.  And 
the  10th  section  provides  '^  that  the  said  Arrear- 
ages of  purchase  money,  other  than  for  laodis 
within  the  said  tenths  an8  manors^  shall  be  ac- 
counted to  be  due  and  payable  to  the  CooimoD- 
wealth.'' 

No  man  who  reads  this  act,  will  be  at  a  loss 
for  the  motive  which  induced  the  draftsman  of 
the  bill  to  introduce  the  9th  section.  The  5th  aad 
8th  taken  together*  would  leave  all  the  lands  of 
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only.  When,  then,  we  come  td  the  enacting  part  1824. 
of  the  clause,  which  ordains  that  the  **  same 
lands  and  other  hereditaments,  shall  be  held  free 
and  discharged  therefrom,  and  from  the  payment 
thereof,  for  ever;'*  and  ask,  what  are  the  same 
lands?  and  from  what  are  they  discharged?  the 
only  answer  which  can  be  made  to  the  question  is; 
that  ''  the  same  lands''  are  lands  not  within  the 
manors;  and  that  the  discharge  is  '^  from  all  quit- 
rents  other  than  the  quit  or  other  rents  reserved 
within  the  proprietary  tenths  or  manors,  before 
mentioned,"  **  and  arrearages  of  purchase  money 
for  lands  not  within  the  tenths  or  manors  afore 
said.^'  That  the  Legislature  deemed  it  necessary, 
by  one  of  these  sections,  to  take  from  the  proprie- 
taries the  arrearages  of  purchase  money  not  within 
the  manors,  and  by  the  other,  to  vest  them  in  the 
Commonwealth,  is  proof  that  this  was  not  done 
by  the  5th. 

The  inference  to  be  drawn,  as  we  think,  from 
the  9th  section,  that  the  Legislature  never  lost 
sight  of  the  distinction  set  up  between  manors 
and  the  general  territoiy  of  thb  Commonwealth, 
is  strengthened  by  the  language  of  the  10th  sec- 
tion, which  provides  and  enacts,  ^  that,*  in  order 
to  preserve  equality  among  the  purchasers  of  land 
under  the  said  late  proprietaries,  the  said  arrears 
of  purchase  money,  other  than  for  lands  within 
the  said  tenths  and  manors,  shall  be  accounted 
to  be  due  and  payable  to  the  Commonwealth.** 

Now,  if  the  Legislature  had  /supposed  itself,  by 
the  preceding  section,  to  have  abolished  all  the 
arrears  of  purchase  money  due  from  lands  withb» 
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1834.  the  manors,  how  would  it  '' preaenro  equaliQr 
v^^^  among  the  purchaaen,''  to  coerce  the  pajrmeat  of 
T.  ^  the  purchase  money  for  lands  without  Uie  manors, 
to  the  Commonwealth  ?  Or,  what  motive  can  be 
assigned  for  discharging  those  within  the  manors 
from  paying  for  their  land%  and  requiring  pay- 
ment from  those  without  the  manors.  It  woidd 
be  a  caprice  for  which  it  would  be  impossible  to 
account 

Where  the  language  of  the  Legislature  is  clear. 
Courts  cannot  be  permitted  to  assume  an  inten- 
tion repugnant  to  that  language,  bccaiuse  it  im- 
ports what  they  think  unreasonable;  but  words 
are  not  to  be  forced  out  of  their  natural  meaning, 
to  produce  what  is  unreasonable,  if  not  absurd. 

The  plaintiffs  in  error  also  iBly  on  the  6th  sec- 
tion of  the  act  establishing  a  land  office,  passed 
in  1781,  as  amounting,  unequivocally,  to  a  confis- 
cation of  the  righta  of  the  proprietary  in  the  land 
in  contest. 

This  proposition  is  sustained,  by  applying  to  all 
lands,  words  which  are,  indeed,  general  in  them** 
selves,  but  which  are,  obviously  enough,  used  by 
the  Legislature  with  reference  to  particular  landi^ 
the  right  to  which  was  vested  in  the  Common- 
wiBalth  by  the  act  of  1779. 

This  act  does  not  purport  to  be  an  act  of  con** 
fiscation,  but  an  act  for  opening  a  land  office  for 
the  Imds  of  the  Commonwealth.  It  does  not  pur- 
port to  be  an  aet'of  acquisition,  but  of  disposition 
of  that  which  had  been  previously  acquired*  it 
commences  with  a  recital,  that  *'  many  of  the 
lands  in  the  State,  hcretoifbre  taken  up,"  dus. 
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'""are  yet  unpatentedi  and  the  purchase  inoiiuy,     1824. 
and  arrearages  of  purchase  money,  thereon  due,  """^j^J^ 
are  Tested  in  the  Coramonwealtb;''  ''and  the        v. 
owners  and  holders  of  siich  rights,  since  the  shut- 
ting up  of  the  land  office,  have  not  had  it  in  their 
power  to  pay  in  the  purchase  money  and  obtain 
patents:  for  remedy  whereof,  be  it  enacted,  that 
an  office  be  erected,"  See. 

The  subsequent  regulations,  then,  respqcting 
the  payment  of  the  purchase  mQney,'were  in 
tended  for  such  purchase  money  only  as  was  al- 
ready vested  in  the  Commonwealth ;  and  the  un- 
patented lands  referred  to,  are  those  only,  the 
purchase  money  due  on  which  was  then  vested 
in  the  Commonwealth.  It  is  important,  too,  in 
the  construction  of  this  act,  to  recollect  that 
the  framers  of  the  act  of  1779  could  not  have 
intended  any  interference,  by  means  of  a  land 
office,  or  otherwise,  with  the  manors.  They 
remained  the  property  of  the  proprietaries,  who 
were  themselves  to  receive  the  arrears  of  purchase 
money,  and  to  complete  the  titles.  The  whole 
act  being  framed  for  the  property  of  th^  Common- 
wealth, the  general  words  of  the  6th  section  must 
be  understood  to  be  limited  to  the  subject  matter 

•of  the  act;  that  is,  to  the  property  of  the  Com- 
monwealth. 

The  act  directs,  that  patents  shall  be  issued  for 
lands  for  which  the  purchase  money  shall  be  re- 
ceived: and  the  16th  section  directs,  that  the  land, 
80  granted,  ''  ahall  be  free  and  dear  of  all  reser- 
vations and  restrictions,  as  to  mines,  royalties, 

>  quit-rents,  or  Qtherwise^^    Now,  the  act  of  1779 
Vol.  IX.  15 
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1824.     Others  within  that  territory,  but  left  such  contro- 
^^^^^^  versy  to  be  decided  between  the  parties,  as  if  the 
jr.  ^      law  had  never  been  passed.    The  act  is  simply  an 
adjustment  between  Penn  and  theConmionwealth. 
It  refers  to  a  fact  of  public  notoriety,  as  marking 
the  lines  of  division  between  them.     That  fact  is. 
a  survey,  duly  made  and  returned  into  the  land 
office,  before  the  4th  of  July,  1776.     The  survpy 
must  be  understood  as  one  entire  thing,  descrihinjir 
the  particular  tract  of  country  surveyed,  and  the 
words  "duly  made,"  mean,  made  according  to  tlio 
forms  prescribed  by  law  or  usage.     It  was  rerv 
'  w6ll  known,  that,  within  these  surveys,  some  lands 
were  sold,  and  some  were  not  sold.     On  all  wh'ivU 
were  sold,  quit-rents  were  received,  and  on  sorai* 
of  them,  the  purchase  money  was  still  due.    With 
the  land,  if  not  sold,  with  the  quit-rents  and  pur* 
chase  money,  if  sold,  the  Legislature,  as  has  been 
already  shown,  declares  its  purpose  not  to  inter- 
fere.     There  is  nothing^  in  the  language,  nor  is 
there  any  thing  in  the  character  of  the  transaction/ 
which  would  lead  to  the  opinion  that  the  Legisla- 
ture! intended  to  discriminate  between  the  differ- 
ent rights  of  the  proprietaries  within  the  manors. 
The  hand  of  government  is  not  laid  upon  the  ma- 
nors, and  all  the  rights  of  the  proprietaries  within 
those  boundaries,  whether  to  land,  purchase  money, 
or  quit-rents,  remain  untouched.     There  can  be 
ho  conceivable  reason  for  supposing,  that  the  Le 
gislaturo  meant  to  inquire  into  the  dates  of  the 
warrants  evidencing  the  sale  of  lands,  while  the 
right  to  sell  was  acknowledged,  and  to  discharge . 
one  CQntraet  of  sale  within  the  untouched  bounda- 


Smith. 


OF  THE  UNITED  STATES  277 

ry,  while  another  remained  valid.    The  words     1824. 
moke  DO  such  distinction,  and  we  can  perceive  ^^^^Jjj^ 
nothing  in  the  nature  of  the  property  which  will     ^jr. 
justify  the  Court  in  making  it. 

If  we  trace  these  words/' manors/*  and ''proprie- 
tary tentlis/^  to  their  first  use,  we  shall  find  rea- 
son to  confirm,  not  to  change,  the  sense  in  which  we 
suppose  them  to  have  been  used  in  the  act  of  1 779. 

By  the  19th  section*  of  the  charter,  license  is 
granted  to  William  Penn,  and  his  heirs,  "to  erect 
any  parcels  of  land,  within  the  province  aforesaid, 
into  manors."  There  is  no  restriction  on  this 
power,  which  confines  its  exercise  to  lands  which 
arc  vacant  at  the  time.  There  was,  then,  no  want 
of  power  iti  Penn  to  comprehend*within  a  manor 
lands  which  were  actually  sold.  The  rights  of  the 
purchaser,  the  tenure  by  which  he  held  his  proper- 
ty, could  not  be  changed,  nor  would  they  be  chan- 
ged, by  including  his  land  within  the  survey  of  a 
manor. 

The  proprietary  tenths  originate  in  the  "condi- 
tions or  concessions  agreed  on  between  William 
Penn  and  certain  adventurers  and  purchasers,  on 
the  11th  of  July,  1681.  The  9th  condition,  or 
concesjuon,  is:^  "In  every  1J90,000  acres,  the  go- 
vernor and  proprietary,  by  lot,  reservoth  ten  t^* 
himself,  which  shall  lie  but  in  one  place.'^ 

Now>  it  is  very  apparent  that,  supposing  .thi«,sti- 
palation^to  be  a  fundamental  law^  and  to  enure  to 
thebenefitof  all  the  inhabitants,  it  can  only  re- 
strain the  proprietary  from  reserving  more  than 
ten  out  of  every  1<K),000  eores  of  land,  and  compel 
him  to  lay  it  off  in  one  body.    If  within  any  survey 
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1824.     within  the  lines  of  the  manor,  and  sold  as  part  of 
^^^^^^  the  manor,  to  depend  on  the  terms  or  the  time  of 
j.^      the  grant  ? 

The  defendants  in  the  Circuit  Court  gave  in 
evidence,  fifteen  instances  of  lands  lying  within 
the  manor  being  settled  for  on  the  common  terms. 
Were  these  lands  excluded  from  the  manor  by 
being  so  settled  for?  Did  the  Legislature  of 
1779,  when  about  to  save  for  the  proprietaries 
the  quit-rents  reserved  out  of  manors  or  proprie- 
tary tenths,  or  out  of  land  commonly  called 
and  known  by  the  name  of  manors  or.  proprie- 
tary tenths,  which  were  duly  surveyed  and  to- 
turned  into  the  land  office,  on  or  beforo  tlie 
4th  of  July,  1776,  fix  its  mind  on  the  survey  to 
which  reference  is  made,  or  on  the  dates  and 
terms  of  the  grants  made  for  lands  within  the  Pur- 
vey? If  on  the  survey,  then  the  jangtiage  ex- 
presses the  intention ;  if  some  other  distinction 
was  designed*  it  is  strange  that  no  words  were 
inserted  pointing  to  such  distinction.  The  Legis- 
lature intended  to  confiscate  die  estates  of  the 
proprietaries  in  part,  and  in  part  only.  The  line 
of  partition  between  the  Conmionwealth  and  the 
Penn  family,  was  to  be  drawn.  It  was  the  pro- 
vince of  wisdom  and  of  justice  to  make  this  line 
a  plain  one.  It  was  proper  that  the  Common- 
wealth, and  Penn,  and  the  people  of  Pennsylva- 
nia, should  be  able  distinctly  to  discern  it.  If 
the  lines  of  the  manors,  as  surveyed  and  returned 
in  the  land  office^  before  the  4th  of  July,  1776, 
constitute  the  dividing  lines  between  the  parties, 
they  are  plainly  and  distinctly  drawn.    If  some 
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imaginary  distinctions  are  to  be  made  between     1824. 
the  lands  C(Hnprehended  within  those  lines,  or  the  ^'^J^^' 
quit-rents  reserved  on  those  which  had  been  sold,     ^  ▼. 
the  whole  certainty  of  the  division  is  lost,  unless 
some  other  line,  equally  plain,  equally  rational, 
and  equally  justified  by  the  words  of  the  act,  can 
be  substituted.     Is  this  practicable  in  the  case 
before  the  Court  P    Extensive  sales  were  made  in 
a  tract  of  country,  supposed  by  the  seller  and  the 
purchaser  to  be  a  manor.    Other  sales  were  made, 
containing  in  the  contracts  no  intrinsic  evidence 
that  the  parties  understood  the  lands  to  be  within 
a  manor.    The  purchase  money,  in  both  cases, 
is  paid,  and  deeds  are  made,  reserving  the  usual 
quit-rents.     To  ascertain  the  real  boundaries  of 
the  manor,  to  make  a  legal  survey  of  it,  if  one 
had  not  before  been  made,  a  warrant  of  resurvey 
is  issued,  and  a  survey  made  and  returned  into 
the  land  office,  comprehending  both  these  classes 
of  lands,  with  others  which  were  at  the  same  time 
vacant,  as  being  within  the  manor.     When  the 
Legislature  saves  to  the  proprietaries  the  quit^ 
rents  out  of  lands  sold  within  the  manors,  can  a 
distinction   have  been  intended  between  those 
lands  which  were  sold  as  part  of  the  manor  before, 
and  those  which  wiere  sold  after  the  resurvey? 
If  it  be  assumed,  where  the  warrants  contain  no 
evidence  of  being  intended  for  manor  lands,  that 
the  parties  or  the  proprietaries  were  ignorant  of 
their  being  comprehended  within  a  manor,  what 
difference,  in  reason,  can  this  make?    The  ladfds 
were  eqiially  liable  to  quit-rents  in  the  one  case 
and  the  other.   Thev  were  equally  within  a  manor, 
Vol.  IX.  '  36 
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1824.  whether  known  or  not  known  to  be  within  it. 
""^^yj^  Could  the  Legislature  have  a  motive  in  the  one 
j.^  case  more  than  in  the  other»  for  abolishing  these 
quit-rents  P  If  the  motive  existed,  it  would  be 
shown  in. the  language  adopted.  But  the  search 
for  it  in  the  language  of  the  Legislature,  would 
be  as  fruitless  as  in  the  reason  of  the  case.  The 
Court  cannot  set  up  this  distinction. 

If  the  word  manor,  when  used  as  describing 
territory  within  which  quit-rents  are  saved,  com- 
prehends lands  sold  before  the  resurvey,  then -the 
same  word,  when  applied  to  the  arrears  of  pur- 
chase money,  retains  the  same  meaning. 

It  has  been  urged  in  argument,  that  the  Legis- 
lature intended  clearly  to  distinguish  between  the 
rights  of  Penn,  as  an  individual,  and  his  rights  as 
proprietor.  The  first  were  reserved;  the  last 
were  confiscated.  This  distinction,  so  far  as  re- 
spects the  subject  of  the  present  controversy,  is 
not  to  be  found  in  the  law.  *  The  8th  section  con- 
firms to  the  proprietaries  all  their  private  estates, 
'*  and  likewise  all  the  lands  called  and  known  by 
the  name  of  the  proprietary  tenths  or  manors.'* 
These  proprietary  tenths  or  manors,  then,  did  not 
compose  a  part  of,  but  were  in  addition  to,  their 
private  estates.  They  were  held  too  by  precisely 
the  same  title  by  wnich  odier  lainds  in  Pennsylva- 
nia, not  sold  nor  reserved,  w«re  held  Nor  was 
there  any  new  modification  of  that  title.  They 
were  withdrawn  from  the  mass  of  property  offered 
for  sale  on  the  common  terms;  but  were  still  held 
by  Penn,  solely  as  proprietor  under  the  charter. 
The  quit-rents,  too,  were  clearly  an  appendage 
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to  the  original  granti  retained  on  the  lilnds  which     1824. 
were  sold,  and  retained  by  Penn  in  his  character  ^"^^^^ 
as  proprietor.    Tet  these  are  expressly  saved  to     ^^ 
him.    There  is,  then,  in  the  act  of  1 779,  no  in- 
tention to  make  the  private  and  proprietary  rights 
of  Penn  the  criterion  by  which  the  line  of  parti- 
tion between  him  and  the  Commonwealth  should 
be  ascertained ;  but  there  is  a  clear  intention  to 
divide  his  proprietary  estate,  and  to  make  his  sur- 
veys of  manors  the  criterion  by  which  this  line  of 
partition  should  be  ascertained. 

This  result  is,  we  think,  very  clearly  produced, 
so  far  as  respects  the  soil,  by  the  5th  and  8th  sec- 
tions; and  is,  we  think,  produced  not  less  clearly 
with  respect  to  the  arrears  of  purchase  money,  by 
the  9th  and  10th  sections.  Strike  out  those  sec- 
tions, and  there  is  nothing  in  the  act  which  can 
reach  the '  arrears  of  purchase  money,  within  or 
without  the  manors.  They  would,  like  other  debts, 
remain  the  property  of  the  creditor.  The  9th  sec- 
tion expressly  abolishes  '^the  arrearages  of  por- 
chase  moneys  for  lands  not  within  the  tenths  or 
manors  aforesaid;*'  and  if,  as  we  think,  the  tenth, 
or  manor,  was  in  the  minds  of  the  Legislature,  de- 
scribed by  a  survey  thereof,  made  according  to 
law  or  usage,  and  returned  into  the  land  office  be- 
fore the  4th  of  July,  1776,  then  the  lands  on  which 
the  arrearage  of  purchase  money  is  claimed,  in 
this  case,  are  within  one  of  the  aforesaid  tenths,  or 
manors. 

We  think,  then,  that  the  lands^  or  the  purchase 
money,  which  the  plaintiffs  in  the  Circuit  Court 
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1824.     claim  in  this  case,  are  hot  confiscated  by  aiiy  act 
of  the  State  of  Pennsylvania. 

Before  we  take  leave  of  the  act  of  1779»  it  may 
be  proper  to  inquire,  whether  it  has  any  operation 
on  the  lands  lying  within  the  manors,  and  which 
had  been  sold,  but  not  granted,  the  terms  of  sale 
not  having  been  complied  with.    It  will  be  recol- 
lected^ that,  those  on  whose  property  this  law  acted, 
were  the  subjects  of  an  enemy,  and  that  the  Le- 
gislature possessed  full  power  over  their  estates. 
Having  the  power  to  confiscate  absolutely,  they 
might  modify  that  power  in  its  exercise,  as  to  them 
might  seem  proper.      The  7th  section  provides 
and  enacts,  that  &11  the  rights,  &c.  which  were  de- 
rived from  the  proprietaries,  or  to  which  any  per- 
.  son  other  than  the  said  proprietaries  were  entitled, 
*^  either  in  law  or  equity,"  by  virtue  of  any  deed, 
patent,  warvard  or  vurvey^  of,  in  ot  to  any  part  or 
portion  of  the  lands  contained  within  the  limits  of 
this  State, -or  by  virtue  of  any  location  filed  iA  the 
land  office  before  the  4th  of  July,  1776,  shall  be, 
and  they  are  hereby  confirmed,  ratified,  and  esta- 
blished for  ever,  according  to  such  estate  or  estates^ 
rights  or  interests,  and  under  such  limitations  or 
uses  9S  in  and  by  the  several  and  respective  grants 
and  conveyances  thereof  are  directed  and  ap* 
pointed. 

This  section  comprehends  all  the  lands  within 
the  State,  whether  within  or  without  the  manors, 
to  which  any  individuals  had  derived  a  title  from 
the  proprietaries,  either  in  iaw  or  equity,  by  virtue 
of  any  deed,  patent,  tMiTrmit  or  twrvey^  and  con- 
firms such  title  according  to  the  estate,  right  or  in- 
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terest  conveyed.  That  the  section  operates  alike  1824. 
on  lands  within  and  without  the  mauorsi  and  that 
it  confirms  titles  under  warrants  or  surveys,  for 
which  the  purchase  money  has  been  paid,  are  cer- 
tain. It  is  equally  certain,  that  it  does  not  inter- 
fere with  the  arrears  of  purchase  money  which  may 
still  be  JuCi  because  that  whole  subject  is  taken 
up  and  disposed  of  in  the  9th  and  10th  sections  of 
the  act.  The  doubt  is,  whether  it  has  any  in- 
fluence on  any  lands,  the  purchase  money  for  which 
had  not  been  paid ;  and  if  any,  how  it  affects  :he 
title  to  such  lands. 

The  right  of  re-entry  was  reserved  as  a  securi- 
ty for  the  payment  of  the  purchase  money,  but 
does  not  appear  to  have  been  exerted,  and  was 
probably  considered  in  the  light  of  a  mortgage,  to 
be  used  merely  as  the  means  of  enforcing  the  fulfil- 
ment of  the  contract,  not  as  absolutely  terminating 
the  estate.  That  the  proprietaries  looked  on  for 
a  great  number  of  years,  and  saw  lands  held  under 
warrants  void  on  their  face,  for  the  failure  to  fulfil 
the  contract  within  the  specified  time  of  six  months, 
and  never,  in  a  single  instance,  so  far  as  appears  in 
thexsase,  or  has  been  alleged  in  argument,  attempt- 
ed to  avoid  the  estate,  would  certainly,  afford  a 
strong  equity  to  such  purchaser  against  the  proprie- 
tary, should  such  an  attempt  be  made.  And  that 
ejectments  were  maintained  on  such  titles,  is  also 
evidence  of  the  opinion  entertained  of  them  in  the 
Courts  of  Pennsylvania.  It  seems  to  havb  been 
understood  by  all,  that  the  proprietary  was  to  avail 
himself  of  the  condition  in  the  warrant,  for  no 
other  purpose  than  to  coerce  the  payment  of  the 
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1824.  purchase  money.  This  became,  from  usage,  a 
^^J^^J^  kind  of  tacit  agreement,  which  their  real  interest 
2i^  required  all  parties  to  observe.  Tet,  when  a  new 
state  of  things  was  introduced,  it  was  natural  for 
that  numerous  class  of  purchasers,  who  had  not 
paid  aip  the  whole  of  the  purchase  money,  to  be 
uneasy  at  the  hazard  in  which  their  titles  were  in- 
volved ;  and  their  representatives  would  very  na- 
turally feel  disposed  to  quiet  their  mind^on  this 
interesting  subject.  It  would  not  be  unreasonable, 
to  suppose  the  existence  of  a  disposition  to  make 
the  contract  expressly  what  it  was  understood  to 
be,  and  to  do  away  the  forfeiture,  except  as  a  mode 
of  enforcing  payment  of  the  arrears  of  purchase 
money.  The  confirmation  of  titles,  by  their  own 
tenns  void,  for  non-payment  of  the  purchase  mo* 
ney,  accompanied  with  the  preservation  of  the 
right  to  the  purchase  money,  admits  of  the  con- 
struction, that  the  clause  of  forfeiture'^  may  be  used 
to  enforce  the  payment  of  those  arrears,  but  not  as 
extinguishing  the  estate.  At  all  events,  this  sec- 
tion has  the  same  application  to  lands  within,  as 
to  lands  without  the  manor ;  and  the  construction 
it  has  received  with  respect  to  the  one,  may  serve 
as  a  rule  for  the  other. 

The  next  exception  to  be  considered,  is  to  that 
part  of  the  charge,  which  declares  the  act  of  1705, 
commonly  called'the  seven  years  law,  to  be. in- 
applicable to  the  case.  That  act  enacts,  ''  that 
seven  years  quiet  possession  of  lands  within  this 
province,  which  were  first  entered  on  upon  an 
equitable  right,  shall  for  ever  give  an  unquestiona*^ 
bie  title  to  the  same  against  all^  during  the  es- 
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tate  whereof  they  are  or  shall  be  poasessed,  except     1824. 
in  cases  of  infants,"  &c.  '^'^Ki^^ 

It  has  been  contended,  that  this  act  is  merely    _▼• 
retrospective;  and,  in  support  of  this  opinion,  it 
has  been  said,  that  for  more  than  one  hundred 
years  it  has  never  been  resorted  to  in  tlie  Courts 
of  Pennsylvania. 

To  this  argument  it  is  answered,  that  the  lan- 
guage of  the  act  is  prospective,  that  it  purports 
to  be  an  act  of  limitations,  that  it  is  found  among 
the  printed  statutes  of  Plennsylvania,  and  that  its 
operation  has  never  been  denied,  so  far  as  we  are 
informed,  in  any  of  the  Courts  of  that  State.  Du- 
ring the  irregularities  which  take  place  in  the  first 
settlement  of  a  country,  an  act  of  limitations  is 
peculiarly  desirable,  and  it  would  be  strange  if 
Penmtylvania  should  have  remained  entirely  with- 
out one.  The  16th  section  of  the  laws  agreed 
upon  in  England,  enacts,  ''  that  seven  years  quiet 
possession  shall  give  an  unquestionable  right,  ex«- 
cept  in  cases  of  infants,'*  &c.  An  act  of  the  same 
import  as  to  possession,  without  any  exception  in 
favour  of  infants  and  others,  was  passed  in  1700, 
biit^was  repealed  in  England,  in  1705,  in  which 
year  the  act  was  passed  which  is  now  under 
consideration.  The  people  of  Pennsylvania  had 
one  uniform  and  constant  wish  on  tliia  subject. 
Neither  the  16th  section  of  the  laws  agreed  on  in 
England,  nor  the  repealed  act  of  1700,  can  be 
considered  as  retrospective;  and  there  is  some 
difficulty  in  giving  this  construction  to  the  act  of 
1705.  But,  the  Courts  of  Pennsylvania  having 
never  considered  this  act  as  having  the  effect  of 
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1824.     an  act  of  limitationB,  this  Court  is  not  inclined  to 
^■^^J^J^^  go  further  than  they  have  gone.    If,  however,  it 
▼•  ^      ^^^  ^  he  80  considered,  it  must  be  governed  by 
those  rules  vehich  apply  to  acts  of  limitation  gene- 
rally. 

One  of  these,  which  has  been  recognised  in  the 
Courts  of  England,  and  in  all  others  where  the 
rules  established  in  those  Courts  have  been  adopt- 
ed, is,  that  possession,  to  give  title,  must  be  ad- 
versary. The  word  is  not,  indeed,  to  beVound  in 
the  statutes ;  but  the  plainest  dictates  of  common 
justice  require  that  it  should  be  implied.  It  would 
shock  that  sense  of  right  which  must,  be  felt 
equally  by  legislators  and  by  Judges,  if  a  posses- 
sion which  was  permissive,  and  entirely  consis- 
tent with  the  title  of  another,  should  silently  bar 
that  title.  Several  cases  have  been  decided  in 
this  Court,  in  which  the  principle  seems  to  have 
been  considered  as  generally  acknowledged;* 
and  in  the  State  of  Pennsylvania  particularly,  it 
has  been  expressly  recognised.  To  allow  a  dif- 
ferent construction,  would  be  to  make  the  statute 
of  limitations  a  statute  for  the  encouragement  of 
fraud — a  statute  to  enable  one  man  to  steal  the 
title  of  another  by  professing  to  hold,  under  it. 
No  laws  admit  of  such  a  construction. 

The  true  question  then  is,  whether  the  occu- 
pancy of  those  who  held  under  these  conditional 
wiisrapts,  was  consistent  with,  or  adversary  to, 


flV  See  Alexander  v.  Pendleton,  8  Crandky  462.  Beie  v.  Gny, 
4  Wimi.  Rep.  218.  M^Clary  ▼.  Ross,  5  Wheat.  Rep.  116. 
Rkard  ▼•  Wiiliams,  7  VTheai.  Rep.  59. 
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the  title  of  the  proprietaries  t  Upon  the  answer  1824. 
to  this  question,  it  seems  difficult  to  entertain  a 
serious  doubt  It  is  reasonable  to  suppose  that 
the  practice  of  selling  lands  on  credit,  and  of 
issuing  warrants  in  the  form  of  that  which  is  in- 
serted in  this  case,  and  of  holding  the  legal  title 
to  secure  the  payment  of  the  purchase  money, 
prevailed  from  the  first  proceedings  under  the 
charter,  until  the  declaration  of  independence,  a 
period  of  near  one  hundred  years.  In  the  parti- 
cular case  before  the  Court,  credit  was  given  from 
the  year  1742;  and  we  are  not  informed,  and, 
consequently,  have  no  reason  to  suppose,  that 
this  indulgence  was  singular.  The  legislation  of 
Pennsylvania  on  the  subject,  justifies  the  contrary 
opinion;  for  we  perceive  among  their  printed  sta- 
tutes, several  of  a  late  date,  giving  farther  time  to 
pay  in  the  purchase  money  for  lands  sold  before 
the  10th  of  December,  1776.  These  acts  of  far- 
ther indulgence,  continued  for  such  a  length  of 
time,  furnish  strong  evidence  that  the  cases  were 
very  numerous  to  which  those  acts  would  apply; 
and  show,  too,  that  in  the  opinion  of  the  Legis- 
lature, no  act  of  limitations  had  barred  the  claim. 
Now,  this  practice,  in  which  the  proprietaries, 
and  a  great  portion  of  the  population  of  Pennsyl- 
vania, concurred,  is  incompatible  with  the  idea 
that  the  title  of  the  purchaser  became  adversary  to 
that  of  the  proprietary,  within  six  months  after 
the  date  of  the  warrant  of  survey.  In  the  case 
before  the  Court,  the  survey  was  made,  in  fact, 
upwards  of  five  years  after  the  date  of  the  war- 
rant Is  it  conceivable  that  the  surveyor,  who 
You  IX.  37 
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1824.  was  an  agent  of  the  proprietary,  would  have  made 
^*^JJ7^^  the  survey,  had  he  supposed  it  to  confer  a  title 
y.^  adversary  to  that  of  his  principal?  a  title  which 
would  enable  the  holder,  by  remaining  quiet  only 
one  year  and  three  months  longer,  to  set  the 
proprietary  at  defiance,  and  to  hold  the  land  dis- 
charged from  the  contract  by  which  it  was  ac- 
quired. The  very  practice  of  holding  back  the 
title,  and  of  giving  such  extensive  indulgence  for 
the  payment  of  the  purchase  money,  seems  to  de- 
monstrate a  general  opinion,  that,  so  long  as  this 
state  of  things  continued,  the  title. to  the  land 
was  still  in  the  proprietary,  and  the  purchaser  ac- 
knowledged his  title.  The  occupation  of  the 
purchaser  was  with  the  consent  of  thje  proprie- 
tary, and,  consequently,  not  hostile  tOithis  rights. 
The  proprietary  permitted  the  purchaser  to  hold 
the  land,  subject  to  his  claim  to  the  purchase  mo- 
ney;  and  the  purchaser  held  under  the  admission, 
that  the  land  remained  liable  to  the  purchase 
money,  and  that  the  proprietary  might,  at  any  dis- 
tance of  time,  assert  his  title  to  it,  so  far  at  least 
as  to  secure  his  purchase  money.  There  seems 
to  have  been  a  mutual,  understanding  and  a  mu- 
tual confidence  between  the  parties.  How  far  the 
proprietary  may  have  had  it  in  his  power  to  vio- 
late this  confidence,  by  seizing  the  land,  and  re- 
fusing to  convey  it  on  a  tender  of  the  residue  of 
the  purchase  money,  is  a  question  which  does  not 
appear  ever  to  have  been  determined,  or  ever  to 
have,  occurred.  But,  certainly,  during  this  state 
of  things,  the  purchaser  could  not  be  considered 
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fta  holding  a  possession  adversary  to  tbe  title  which     1824. 
he  acknowledged. 

It  has  been  contended,  that  the  survey  of  the 
manor  was  a  determinatiori  of  the  estate  under 
the  warrant,  and  the  assertion  of  an  adversary  title, 
from  which  time  the  act  of  limitations  began  to 
run. 

There  is  certainly  nothing  in  the  fact  itself, 
which  supports  this  proposition.  All  the  transac- 
tions of  the  parties  contradict  it.  There  is  no  fact 
which  shows  a  disposition  in  the  proprietary  to  re- 
enter on  any  lands  for  which  a  warrant  had  pre- 
viously been  granted ;  nor  is  any  case  of  such  re- 
entry shown,  from  the  first  settlement  of  Pennsyl- 
vania. Several  instances  are  mentioned,  of  grants 
completed  on  the  common  terms,  within  the  manor 
of  Springetsbury,  while  it  was  considered  by4lhe 
parties  as  a  manor.  No  inference,  then,  is  to  be 
drawn  from  the  facts  in  the  case,  favourable  to  the 
conclusion,  that  tlie  survey  of  a  tract  of  country  as 
a  manor,  was  considered  as  determining  the  estates 
created  by  surveys  on  warrants  previously  issued, 
the  conditions  of  which  had  not  been  fulfilled  by 
the  purchasers.  This  must  be  ax^onclusion  of  law, 
from  the  single  Act  of  survey,  so  inflexible  as  not 
to'be  influenced  by  the  intention  with  which  that 
act  was  performed,  and  the  opinion  prevailing  at 
the  time,  as  attested  by  usage,  or  the  argurnent 
cannot  be  sustained. 

But  how  is  this  conclusion  of  law  to  be-  support- 
ed ?  The  survey  of  a  large  tract  of  land  cannot  be- 
considered  as  an  entry  on  a  smaller  tract  within 
its  lines^  as  an  ouster  of  the  occupant,  or  even  as  a 
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1824.  trespass  on  him.  How,  dien,  can  such  survey  be 
considered  as  having  any  legal  effect  different 
from  the  intention  with  which  it  was  made  ?  It  is 
indispensable  to  the  argument,  to  maintain  that  the 
mere  act  of  survey  does,  of  itself,  in  point  of  law, 
show  an  intention  inconsistent  with  the  continu- 
ance of  any  conditional  estate,  within  the  Jimitsof 
the  manor.  This  the  plaintiffs  in  error  have  en- 
deavoured to  maintain ;  and  for  this  purpose  have 
contended,  that  a  new  title,  which  they  call  the 
'^  manorial  title,*'  and  which  they  say  is  distinct 
from  the  proprietary  tide,  was  created  by  the  sur- 
vey: that  the  plaintiffs  in  error  hold  under  the 
proprietary  title ;  the  plaintiffs  in  ejectment,  under 
the  ifianorial  title.  Their  claims  are,  consequent- 
ly, adversary  to  each  other. 

]^ut  this  argument  cannot  be  reconciled  with 
the  fact  No  new  title  was  created  by  the  sur- 
vey. There  was  no  source  from  which  title  could 
be  derived,  othei  than  from  the  proprietary  him- 
self. The  survey  was,  not  to  give  a  new  tide,  but 
to  separate  a  certain  tract  of  land  from  the  gene- 
ral mass,  which  was  offered  to  every  adventurer. 
The  effect  of  this  survey  was,  not  to  avoid  con- 
tracts already  made,  but  to  give  notice  to  the  pub- 
lic, that  these  lands  were  thereafter  to  be  acquired 
by  special  contract  only.  The  act  of  1779  found 
this  to  be  the  existing  state  of  things;  and,  in  di- 
viding the  estates  of  the  proprietaries  between 
the  Commonwealth  and  the  former  owners,  adopt- 
ed the  lines  of  the  manors  as  the  lines  of  partition 
between  them.    This  created  no  new  tide,  but  left 


Smith. 


OF  THE  UNITED  STATES.  293 

to  the  proprietaries  their  former  title,  within  the     1824^ 
described  bpundaries.  ^"^i^^ 

We  perceive,  then,  nothing,  either  in  the  law     ^  r.^ 
or  the  fact ^of  this  transaction,  which  tends  to  show 
that  the  possession  of  the  plaintifTs  in  error  has 
been  adversary  to  the  rights  of  the  person  under 
whom  he  originally  claimed. 

Having  considered  the  act  of  1705  as  if  it  were 
an  act  of  limitations,  all  tlie  reasoning  which  has 
been  applied  to  that  act,  applies  also  to  the  act  of 
1 785,  on  which  the  8th  exception  is  founded.  The 
several  treaties  forpied  with  Britain,  have  a  very 
important  influence  on  the  time  which  has  elapsed 
since  the  war  between  the  two  countries. 

The  opinion  that  the  plaintiffs  in  ejectment  have 
still  a  right,  notwithstanding  the  acts  of  1705  and 
1785,  to  proceed  at  law,  presupposes  their  consent 
to  the  continuance  of  the  original  title,  created  by 
the  warrant ;  for  if  the  possession  taken  under  the 
warrant  or  survey  was  not  continued  with  the  con- 
sent of  the  proprietary,  it  imirediately  became  ad- 
versary, and  the  act  of  limitations  immediately 
commenced.  If,  then,  there  be  any  case  in  which 
this  assent  is  not  to  be  presumed,  that  is  a  case  in 
which  the  plaintiff  in  ejectment  is  barred  by  the  act 
of  1705  or  1785. 

If,  as  the  Court  thinks,  the  rights  of  the  proprie- 
taries were  converted,  by  long  acquiescence  in  the 
usage  which  must  have  been  known  to  them,  of 
selling  the  lands,  as  being  liable  only  for  the  pur- 
.  chase  money ;  or,  by  the  7th  section  of  the  act  of 
1779,  or  by  both  united,  into  a  mere  right  to  the 
purchase  money,  still  the  remedy  of  proceeding 
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1824.  against  the  land  for  the  purchase  money  remains, 
and  is  not  taken  away  by  the  act  of  1779.  That 
act,  having  reserved  the  purchase  money  for  the 
proprietor,  must,  of  course,  be  construed  to  reserve 
his  remedy,  unless  it  was  expressly  taken  away. 
It  is  not  easy  to  point  out  any  other  remedy  than 
this,  by  ejectment.  The  original  purchaser  has 
transferred;  and  were  his  representatives  even 
still  liable  for  the  purchase  money,  which  is  far 
from  being  admitted,  they  may  not  be  able  to  pay 
it,  if  they  could  be  found.  It  was  not  on  their  per* 
sonal  responsibility,  but  on  the  land  itself,  that  the 
vendor  relied.  His  claim  was  attached  to  the 
land,  and  passed  with  it.  The  remedy  reserved  is 
on  the  land,  not  on  the  person.  It  would  be  diffi- 
cult to  form  an  action  at  law  against  the  person  ; 
and  in  Pennsylvania,  there  is  no  Court  of  Chance- 
ry, even  if  a  bill  in  equity  could  be  sustained.  The 
remedy  must  be  by  ejectment. 

There  are  other  exceptions  in  the  record,  which, 
though  not  pressed,  have  not  been  waived.  It  was, 
therefore,  the  duty  of  the  Court  to  examine  them. 
The  result  of  that  examination  is,  that  the  only  se- 
rious questions  in  the  cause  are  those  which  grow 
out  of  the  acts  of  1705  and  1779.  These  having 
been  rightly  decided,  there  is  no  error,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Johnson,  dissented. — The  reason- 
ing upon  this  cause,  must  be  utterly  unintelligible 
to  those  who  hear  it,  unless  premised  by  the  fol- 
lowing state  of  facts : 

The  grant  to  William  Penn,  vested  in  him  and 
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his  heirs,  both  the  soil  and  sovereigntf  of  the  State  1 824. 
of  Pennsylvania,  subject  to  a  few  reservations  of  ^'^Jj^ 
right  and  power,  not  material  to  be  noticed  here.  ^^. 
But,  before  his  colony  took  their  departure  from 
England,  he  entered  into  a  variety  of  stipulations, 
restricting  the  exercise  df  both  his  power  and 
rights  over  the  territory  which  they  were  about  to 
occupy.  These  are  known  by  the  epithets  of  his 
conditions  or  concessions ;  and  it  is  by  one  of  the 
articles  of  this  instrument  that  he  precludes  him* 
self  from  setting  fipart  more  than  one  tenth  of  the 
soil,  for  the  several  and  individual  use  of  his  fami- 
ly. The  rest  was  to  be  granted  out  to  settlers, 
on  terms  which  were  to  be  common  to  all  except 
those  who  purchased  within  the  proprietary  tenths, 
with  whom  he  was  at  liberty  to  contracts  as  he 
pleased  for  the  sale  of  his  lands. 

By  the  17th  section  of  the  charter,  there  was 
power  given  to  the  proprietary  to  erect  manors, 
with  right  of  court-baron,  frank-pledge,  &c.,  and 
to  grant  the  land  therein  for  estates,  which  the 
grantees  could  not  devest  of  the  incident  of  being 
held  directly  of  the  manor,  or  the  grantee  of  the 
manor,  who  is  denominated  lord  of  the  manor. 
The  manor  of  Springetsbury,  within  which  this 
land  lies,  was  surveyed  for  the  use  of  the  proprie- 
taries, and  surveyed  as  a  manor.  There  was  evi- 
dence in  the  cause  belowi  of  its  having  been  laid 
off  as  early  as  1722,  but  it  was  certainly  resur- 
veyed  in  1768;  and  as  the  Court  below  rested  the 
case  upon  the  effect  of  the  resurvey,  as  equivalent 
to  an  original  appropriation,  I  presume  the  case^ 
does  not  require  that  we  should  look  beyond  it. 
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1824.  The  titles  under  which  the  defendants  below  (and 
plaintiffs  in  appeal,)  defend  their  possession,  ori- 
ginated in  1747  and  1748,  and  would  be  entitled 
to  unquestionable  precedence,  but  for  the  follow- 
ing facts:  The  warrants  of  survey  contain  a  con- 
dition in  these  words,  **  which  survey,  in  case  the 
said  A.  B.  fulfil  the  above  agreement  within  six 
months  from  the  date  hereof,  shall  be  valid,  other- 
wise void."  The  agreement  here  referred  to. 
was,  to  pay  a  sum  of  money,  (called,  with  re- 
ference to  its  fixed  amount,  the  common  terms,) 
in  six  months.  A  portion,  about  one  third,  of  this 
sum,  it  appears,  was  paid,  but  there  was  nothing 
in  the  cause  to  sustain  the  payment  of  the  residue, 
unless  it  was  possession,  lapse  of  time,  and  sup- 
posed acquiescence  of  the  proprietaries.  When 
the  manor  was  surveyed  in  1768,  there  were  many 
of  these  individual  land-holders  comprized  within 
the  lines  then  laid  off,  all  holding  on  the  common 
terms;  and  there  were,  afterwards,  many  other 
tracts  sold,  upon  what  are  called,  in  the  pecu- 
liar language  of  that  country,  the  terms  agreed  ; 
by  which  is  understood,  according  to  a  value  to 
be  adjusted,  without  confining  the  vendor  to  the 
common  terms.  Such  tracts  were  sold  out  to  the 
purchasers  of  this  class,  {is  Penn^s  individual  pro- 
perty. Upon  all  these  lands  there  were  reserved 
a  small  annual  sum,  called  quit-rents.  In  the 
year  1779,  the  Legislature  passed  an  act,  entitled, 
an  act  **  for  vesting  the  estates  of  the  late  proprie- 
taries of  Pennsylvania  in  this  CommbnweaJth,'^ 
by  one  section  of  which,  the  proprietary  tenths,  or 
manors,  are  granted  to  the  proprietaries.  ''  toge* 
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tber  with  the  quit-rents  and  other  rents  reserved     1824. 
thereon/'    By  another,  all  the  lands  of  the  State,  ""^^^^ 
except  those  within  the  tenths  or  manors,  are     ^j[.^ 
exempted  from  quit-rents,  and  released  from  any 
lien  for  balances  of  purchase  money,  which  pur- 
chase money  is  vested  in  the  Commonwealth. 

The  question  is,  whether  the  lands  within  the 
manors,  grapted  out  to  individuals  pi*evious  to  sur- 
veying the  manors,  are  entitled  to  the  benefit  of 
these  exemptions,  in  common  with  all  lands  of 
the  same  class  within  the  State ;  and  the  action 
below  is  an  attempt  to  exclude  from  that  benefit 
those  prior  grantees,  under  the  idea  that  they  are 
excepted  by  the  effect  of  the  reservations  in  favour 
of  the  proprietaries.  And  this  supposed  right  of 
the  proprietaries  is  asserted  through  the  medium 
of  an  action  of  ejectment,  under  the  idea  that  the 
legal  estate  is  in  the  grantee  of  the  manor,  and 
only  an  equitable  interest  in  the  tenant,  the  prior 
purchaser. 

The  received  doctrines  on  the  subject  of  what 
creates  a  legal  estate  in  a  grantee,  it  must  be  ob- 
served, are  altogether  peculiar  in  the  State  of 
Pennsylvania.  A  warrant,  a  survey,  and  payment 
of  the  consideration  money,  is  held  to  give  an  ab- 
solute estate  in  fee,  though  not  consummated  by 
a  patent.  This  subject  came  on  to  be  considered 
by  this  Court,  as  early  as  the  year  1799 ;  and  the 
law  was  then  clearly  recognised  to  be  as  I  here 
state  it.  Judge  Iredell  uses  the  expression,  as  ap* 
plied  to  a  title  so  acquired,  *^  a  legal  title,  'as  dis- 
tinguished from  an  equitable  title.*' 

a  S  JDaOst,  457-  465. 
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1824.  The  peculiarities  of  the  form  in  which  this 
question  comes  up,  must  be  attributed  to  local 
practice.  The  charge  given  by  the  Court,  on  sum- 
ming up  to  the  jury,  is  copied  into  the  record, 
and  exceptions  taken  to  those  partto  of  it  which 
were  unfavourable  to  the  defendants  below.  These 
exceptions  were  ten. in  number;  but  only  the  4th, 
7th,  8th,  and  10th,  have  been  insisted  on  in  ar- 
gument here.  Of  these,.  I  consider  the  last  in 
numerical  order  as  proper  first  to  be  noticed.  It 
is  expressed  in  these  words:  **  Because  the  evi- 
dence exhibited  manifested  the  absence  of  legal 
title  in  th6  plaintiff's  lessee,  whereas  the  Court 
charged  the  jury,  that  he  was  possessed  of  the  le- 
gal title,  and  as  such,  entitled  to  recover  in  this 
action." 

The  Court  below  has  considered  the  title  of  the 
defendants  below  as  a  mere  equitable  title;  all  its 
conclusions,  from  first  to  last,  have  their  basis  in 
this  doctrine.  And  had  it  been  shown  in  argu- 
ment that  this  idea  was  sustained  by  a  course  of 
decisions  in  the  State  Courts,  I  certainly  should 
not  feel  myself  at  liberty  to  contest  it.  But  every 
thing  conspires  to  satisfy  me,  that  the  estate  vested 
in  the  warrantee  upon  the  execution  of  a  survey, 
was  never  considered  in  any  other  light  than  a 
legal  estate,  in  the  jurisprudence  of  that  country. 
Whatever  may  be  the  correct  legal  construction 
of  the  words  of  the  warrant,  if  such  has  been  the 
practical  construction,  communis  error  facitjus, 
and  it  is  now  too  late  to  criticise  on  the  meaning 
of  terms. 
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My  reasons  for  adopting  this  opinion  ore  the     1824. 

foUowing:  ""^JoriT^ 

1 .  I  look  in  vain  through  the  statutes  of  that  ^  j^.^^ 
State,  for  any  legal  provision  for  entering,  avoid- 
ing, and  regranting  lands,  for  failure  in  paying 
the  arrears  of  purchase  money.  On  the  contrary. 
I  find  an  act  passed  on  the  9th  of  April,  1751. 
which  furnishes  a  legislative  exposition  of  the  law 
on  this  subject.  By  the  provisions  of  that  act. 
the  treasurer  is  authorized  to  issue  an  execution 
tor  the  arrears  of  purchase  money  due  on  lands 
granted  prior  to  the  10th  of  December,  177G,  and 
to  levy  on  and  sell  the  land  so  granted.  That 
the  warrants  and  survey  created  in  favour  of  the 
State  a  debt  and  a  lien,  is  unquestionable ;  and 
this  is  all  that  the  State  affirms  in  passing  this  law ; 
but,  by  the  same  legal  provision,  it  negatives  the 
idea  of  the  property  in  the  soil  having  ceased  to 
exist  in  the  tenant.  No  change  in  this  respect 
was  efiectedby  the  act  of  1779,  commonly  called 
the  vesting  act,  since  that  act  only  confnins  in- 
dividual e.  ^ates  according  to  their  existing  quali- 
ties. 

Nor  has  thu  legislative  power  been  altogether 
silent  on  the  subject  of  forfeiture  and  regranting : 
foTf  by  the  10th  article  of  the  concessions,  there 
is  provision  made  for  regranting  lands  which  may 
become  forfeited  for  failing,  for  three  years,  to 
seat  and  improve  them.  Nor  do  I  believe  that 
there  can  be  produced  in  the  history  of  the  juris- 
prudence of  that  country,  an  instance  in  which 
this  power  of  regranting  has  been  extended  to  any 
other  case. 
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1824.  2.  I  think  this  opinion  follows  as  a  coroUaiy  to 
the  proposition,  that  pa3rment  of  the  considera- 
tion monef  vests  a  legal  estate.  For  why  should 
a  patent  be  unnecessary,  if  there  remained  any 
act  to  be  done  on  the  part  of  the  proprietary,  in 
order  to  pass  a  legal  estate  ?  It  may  be  contended, 
that  this  doctrine  results  from  the  peculiar  juris- 
prudence of  that  State,  in  which,  for  want  of 
Courts  of  equity,  the  Courts  of  law  have  adopted 
the  maxim,  that  we  must  consider  that  as  done 
which  ought  to  be  done.  But  to  this  there  is  a 
brief  and  unanswerable  reply.  Such  might  be 
the  reason  where  a  patent  is  demanded,  and  the 
fees  tendered;  but  such  demand  and  tender  have 
never  been  insisted  on  as  necessary  in  support  of 
the  general  effect  of  payment  of  the  consideration 
money,  to  vest  a  fee  simple  absolute,  without  a 
patent. 

Some  analogy  may  be  supposed  to  exist  be- 
tween this  case,  and  that  of  mortgagor  and  mort- 
gagee. But,  if  so,  the  relation  is  reversed,  and 
the  converse  of  the  rights  and  liabilities  of  the 
mortgagee  results  from  it.  For,  the  debtor  con- 
veys the  fee  to  the  creditor,  in  the  ordinary  form 
of  mortgaging,  and  retains  only  the  right  to  re- 
deem. Here  the  creditor  conveys  the  estate  cum 
onere.  And  the  question  as  to  the  interest  vested 
in  the  defendants  below,  whether  it  was  legal  or 
equitable,  still  recurs.  If  legal,  it  bears  an  ana- 
logy with  an  estate  in  fee  subject  to  a  charge,  ra- 
ther than  to  an  estate  subject  to  a  mortgage;  in 
which  former  case,  the  creditor  could  not  main- 
tain ejectment. 
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The  only  analogy,  in  my  judgment,  between     1824. 
this  estate,  and  any  one  known  to  the  common  '^'^^^ 
law,  is  that  of  a  feoffment  on  condition.  The  war-        t. 
rant  is  the  deed,  the  survey  the  livery  of  seisin, 
and  the  condition  is  a  condition  in  deed,  as  distin- 
guished from  a  condition  in  law ;  and  it  is  also  a 
condition  subsequent     In  which  case,  it  is  clear, 
that  the  estste  is  a  legal  estate,  and  remains  good 
until  ent*y  made  for  the  forfeiture,  by  some  one  le- 
gally authorized.      This  leads  to  the  questions, 
whether,  previous  to  their  formal  entry  on  bring- 
ing this  ejectment,  such  an  entry  was  made  ?  Whe- 
ther legally  made?  And  what  were  its  legal  ef- 
fects ? 

Unless  the  manorial  appropriation  of  1768  can 
be  considered  as  an  entry,  it  is  not  pretended 
that  any  legal  eviction  of  the  defendants  below 
ever  took  place.  And  as  to  that,  I  think  it  perfect- 
ly clear,  that  it  could,  on  no  principle,  operate  as 
a  legal  eviction.  It  was  an  act,  on  every  princi- 
ple, perfectly  consistent  with  the  full  and  unmo- 
lested enjoyment  of  the  premises  in  question.  And 
this  consequence  follows,  whether  we  consider  it 
in  the  light  of  a  simple  designation  of  metes  and 
bounds,  over  which  the  original  proprietary  rights 
were  retained,  or,  what  appears  to  be  the  more 
proper  view,  as  an  original  grant,  converting  it 
from  an  interest  existing  in  the  proprietary,  in  his 
political  capacity,  into  an  estate  held  by  him  in  his 
individual  relations  to  the  society,  of  which  he  was 
both  a  member  and  a  ruler.  In  the  first  view, 
there  was  no  sensible  change  made  in  the  estate, 
as  it  existed  previously  in  this,  and  the  whole  ter- 
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1824.  ritory;  and  in  the  second,  the  interest  acquired., 
or  effect  produced,  could  be  nothing  beyond  that 
of  a  grant  to  ary  individual,  other  than  the  proprie* 
tary.  In  the  latter  case,  it  is  perfectly  clear,  that 
running  the  circumscribing  lines,  would  be  no 
trespass  or  eviction.  These  appropriations  to  tlie 
proprietary,  were  intended  to  operate  exclusively 
upon  unseated  territory.  On  that  which  had  been^ 
previously  surveyed  to  individuals,  they  could  pro- 
duce  no  effect  whatever ;  otherwise  they*  might  as 
well  have  dispossessed  those  who  held  by  a  per- 
fect, as  those  who  held  by  an  inchoate  title.  Al- 
though circumscribed  by  the  lines  of  the  manor, 
the  seated  tracts  composed  no  part  of  the  thing 
appropriated ;  they  could  not  have  been  estima- 
.ed  as  any  part  of  the  proprietary's  tenths ;  and 
there  never  was  a  doubt  of  his  right  having  still 
existed,  to  extend  the  limits  of  his  survey,  so  as 
to  take  in  as  much  land  as  he  was  deprived  of  by 
these  prior  included  individual  appropriations.  A 
different  uonstructiuu  would  be  greatly  to  his  pre- 
judice, inasmuch  as  he  might,  by  possibility,  have 
lost  the  whole  of  his  tenths,  by  taking  in  the  grants 
to  others.  This  view  of  the  subject,  I  shall  again 
have  reason  to  recur  to,  on  another  point. 

But,  if  this  circumscribing. survey  could,  on  any 
principle,  be  held  equivalent  to  an  entry,  it  is  still 
necessary  to  maintain  that  it  was  a  legal  entry. 
And  this  I  am  prepared  to  negative,  upon  various 
grounds.  It  is  gbvio:  ,  thtit  such  an  entry  must 
be  justified,  cither  on  the  ground  of  personal  light 
ui  legal  power.  A  mere  arbitrary  power  to  resur- 
vey,  did  w  t  exist  in  the  pro  «rie!ary :  the  province 
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of  Pennqrlvania  had  taken  the  form  of  a  State,  go*  1824. 
yemed  by  a  wise  and  beneficent  government,  in  ^"^^J^^ 
which  the  will  of  the  proprietary  had  been  subject-  ^r. 
ed  to  the  public  will,  and  his  allodial  interests 
circumscribed  to  his  purchase  money  and  quit- 
rents,  and  his  reserved  tenths.  As  to  the  land 
seated  under  warrants  to  individuals,  he  was  bound 
by  his  own  concessions  and  the  legislative  will ; 
and  I  see  no  power  delegated  by  law  to  any  one 
to  enter  and  evict  for  failure  to  pay  the  considerar 
tion  money  reserved  on  such  appropriations  ;  nor 
have  we  been  told  of  any  practice  on  this  subject, 
that  could  be  construed  into  a  national  acquies- 
cence, in  the  exercise  of  such  a  power.  The  debt 
and  the  lien  remained,  but  the  right  of  eviction 
and  regranting  for  non-payment,  was  never  legali- 
zed nor  asserted,  nor  could  it,  in  any  case,  have 
been  tolerated,  without  a  tender  of  that  part  of  the 
consideration  money  which  had  been  already  paid. 
Again,  an  entry  for  condition  broken,  must  be 
made  as  such,  and  with  intent  to  produce  the  legal 
effects  of  an  entry;  a  mere  casual  friendly  passing 
of  the  boundaries  of  the  premises  will  be  uncon- 
sequential ;  but  here,  the  sole  object  of  the  survey 
of  1768,  was  to  appropriate  umeated  land,  and  not 
to  assert  a  title  to  that  which  had  been  previously 
appropriated.  The  present  claim  is  but  an  after 
thought;  a  speculation  upon  the  possible  effect  of 
an  act  not  intended  to  produce  eviction. 

This  leads  to  another  consideration,  operating 
against  both  the  fact  and  legality  of  this  supposed 
entry^  for  condition  broken.  It  is  agreed,  on  all 
hands,  that  proof  of  the  full  payment  of  the  con- 
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1824.  dderation  money,  would  have  been  conclurive 
^*^^^  against  the  title  of  the  plaintiffs  below.  But  why 
T.  may  not  presumption  of  such  a  pa3rment  arise 
from  length  of  time  and  acquiescence  ?  and  that 
of  the  plaintiff  below  be  left  as  a  fact  to  the  jury  ? 
If  resumption  of  a  patent  may,  under  circumstan- 
ces, be  left  to  a  jury  in  favour  of  possession,  much 
more  so  may  a  fact  so  much  less  solemn  in  its  na- 
tmre,  and  more  difficult  of  proof,  as  payment.  In 
this  case,  and  in  all  cases  arising  in  Pen)isylvania, 
tsucb  a  fact  may  well  be  submitted,  since  in  prac- 
tice it  has  superseded  the  issuing  of  a  patent,  and 
may  well  tempt  the  parsimony  of  purchasers, 
.  since  the  expense  of  a  patent  has  become  an  ex- 
pense of  supererogation.  The  long  forbearance 
and  acquiescence  of  the  proprietaries,  can  be  re- 
ferred only  to  one  of  three  causes :  a  conscious- 
ness that  they  had  acquired  nothing  in  the  seated 
lands  within  their  manorial  appropriations ;  that 
they  had  no  right  to  enter  on  the  premises  pre- 
viously seated;  or,  that  the  titleia.it  was  perfected 
by  payment.  All  which  would  operate  against 
boUi  the  fact  and  legality  of  the  supposed  entry. 

From  these  considerations,  I  am  led  to  adopt 
the  opinion,  that  the  title  of  the  defendants  below 
wiBS  a  legal  title,  and  the  better  title ;  that  if  void- 
ablCj  it  could  be  avoided  only  by  entry  for  condi-  ^ 
tions  broken.  That  no  such  entry  was  made,  or 
was  intended  to  be  made,  or  could  be  legaUy 
ittade ;  and  that  they  were,  therefore,  entitled  to  a 
charge  in  their  favour.  With  this  view  of  the 
subject,  it  may  not  be  necessary  for  me  to  go  iar- 
dier.    But  it  comportier  with  the  practice  of  this 
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Court,  that  I  should  express  an  opinion  on  the     1824. 
other  points  in  the  cause.  ^*^ul^ 

And  first,  as  to  the  bearing  of  the  act  of  confis-       v. 
eation,  on  the  subject  of  this  suit.  ^^ 

The  Court  below  appears  to  have  considered  a 
manor  in  the  light  of  a  geographical  tract,  or  por- 
tion of  territory  designated  by  metes  and  bounds. 
I,  on  the  eontrary,  consider  the  term  as  designa- 
ting an  estate  or  legal  interest  within  the  geogra- 
phical limits.  In  this  sense,  nothing  will  be  com- 
prized in  the  meaning  of  the  words  of  the  8th 
section  of  the  law,  but  those  tracts  of  land  within 
those  limits  which  were  held  of  the  manor;  or, 
in  the  peculiar  language  of  that  country,  granted 
on  terms  to  be  agreed.  It  is  very  clear,  that  the 
8th  section  of  the  act  of  confiscation  was  not  in- 
tended to  convey  to  the  proprietaries  any  interest 
not  previously  existing  in  them.  Now,  how  did 
a  manorial  appropriation  operate  upon  the  lands 
that  had  been  sieated  previous  to  such  appropria- 
tions? It  is  clear  that  it  vested  no  interest  in 
such  lands,  nor  any  thing  incident  to  them.  If 
the  whole  purchase  money  had  been  paid,  the  in- 
dividual's estate  was  consummated.  And  if  the 
whole  was  not  paid,  it  is  admitted  in  the  charge, 
that  the  proprietary  could  not  change  the  tenure 
or  the  terms  of  purchase*  And  so  far  were  these 
preriously  seated  tracts  from  being  considered  in 
law  as  makmg  part  of  the  manor,  that  the  pro- 
prietary's right  to  indemnify  himself  from  adja- 
cent unseated  territory,  for  the  deduction  from 
hm  tenths^  caused  by  these  excepted  tracts,  has 
be^n  ademnlx  recognised  in  that  Court    Then. 
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1824.  though  within  the  manor^  thciy  were  not  of  tlie 
manor;  as  well  might  an  island  or  an  oasis  be 
denominated  water  or  desert.  And  there  were 
unanswerable  reasons,  in  justice  and  poUcy,  why 
such  land  should  have  been  so  considered.  It  is 
assorted  that  the  proprietaries  never,  in  fact,  ex- 
ercised any  of  those  privileges  and  powers  within 
the  tracts  denominated  manors,  which  were  au- 
thorized by  the  charter.  But  this  consideration 
has  no  influence  upon  my  opinion;  for,  1st,  I  see 
no  reason,  except  the  intervention  of  the  revolu- 
tion, why  the  proprietaries,  or  lords  of  the  manors, 
may  not  have  assumed  thf>  exercise  of  those  pri- 
vileges. In  case  of  escheats,  thero  can  be  no 
doubt  that  they  would  have  asserted  one  manorial 
right,  and  were  probably  prevented  from  asserting 
all,  only  because  in  the  actual  state  of  the  pro- 
vince, they  would  have  been  burthensoine,  and 
unproductive.  But,  2dly,  They  did  assert  one 
important  privilege  within  those  limits,  a  privilege 
which  they  were  precluded  by  law  from  exercising 
beyond  those  limits.  This  was  the  right  to  de- 
mand a  higher  price  for  the  lands  within  their 
manors,  than  that  to  which  they  had  restricted 
themselves  in  the  State  at  large.  And  this  ap- 
pears to  me  to  establish  a  familiar  and  definite 
ground  of  discrimination,  by  which  to  determine 
the  operation  of  this  act  of  confiscation,  in  any 
given  case.  Was  the  land  held  on  the  common 
terms,  or  the  terms  agreed?  It  cannot  be  dis- 
puted that  the  general  purpose  of  the  act  of  con- 
fiscation was,  to  distinguish  between  the  land 
appropriated  to  the  individual  lise  of  the  proprie- 
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tariesy  and  tliat  over  which  they  were  held  to  ex*  1824. 
ercise  only  a  political  power,  or  fiduciary  interest. 
They  were  permitted  to  acquire  an  inclividiial  pro- 
perty in  one  tenth  of  the  territory  of  the  State ; 
and  tlie  lands  so  appropriated,  as  well  as  the  pro- 
ceeds of  the  sale  of  such  lands,  were  meant  to 
be  set  apart  to  them,  while  that  which  had  been 
seated  by  individuals,  as  a  part  of  the  unappro- 
priated nine  tenths,  reserved  to  the  community, 
was  intended  to  be  confiscated.  Any  other  con- 
struction would  go  to  imply,  that  the  State  had 
reserved  to  the  proprietaries,  territory  which  was 
no  part  of  th^ir  legal  tenths;  and,  also,  that  but 
for  this  reservation,  the  act  of  confiscation  would 
have  devested  individual  interests  not  intended  to 
be  confiscated. 

But  let  us  examine  more  particularly  the  pro- 
visions of  ,thi6  act,  with  a  view  to  determining  its 
just  construction.  And  here  let  me  premise,  that» 
for  all  the  purposes  of  this  suit,  I  care  not  whe- 
ther the  9th  section  of  the  act  vests  in  the  pro- 
prietaries the  balances  due  on  the  tracts  within  the 
manor,  sold  on  the  cominon  terms,  or  not.  The 
question  here  is,  whether  they  are  entitled  to 
judgment  in  a  suit  in  ejectment,  and  of  conse- 
quence, to  a  writ  of  possession,  for  I  cannot  dis- 
tinguish the  one  from  the  other.  I  wholly  reject 
the  doctrine  of  suing  for  possessioii,  and  recovering 
money;  of  suing  for  land,  and  recovering  pounds, 
shillings  and  pence.  Such  a  perversion  of  means 
might  proceed  from  positive  legislation ;  and,  in 
the  State  of  Pennsylvania,  where  an  amalgama- 
tion of  law  and  equity  necessarily  grows  out  of 
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1824.  the  want  of  an  equity  jurisdiction,  the  practice 
has  grown  up,  of  giving  an  alternative  judgment 
in  such  cases,  for  either  the  land  or  the  money, 
or  rather  for  the  money  to  be  levied  on  the  T^d. 
But  this  Court  is  expressly  prohibited  from  thus 
confounding  legal  and  equitable  proceedings,  and 
the  whole  opinion  of  the  Court  be!ow  proceeds 
on  a  recognition  of  the  necessity  of  pursuing  the 
two  classes  of  legal  and  equitable  rights,  by  their 
appropriate  remedies.  I  have  said,  and  in  this  I 
do  not  understand  myself  as  differing  from  this 
Court,  that  the  only  practical  effect  of  the  terms 
of  the  warrants  to  individuals  is,  to  create  a  debt 
and  a  lien ;  but  surely  a  tenant  may  covenant  to 
stand  seised,  subject  to  a  charge  in  gross,  and  yet 
retain  the  legal  estate.  And  even  in  the  olrdinar} 
case  of  a  mortgage,  where  the  legal  estate  passes 
from  the  debtor  to  the  creditor,  and  the  converse 
of  the  present  case  exists,  an  assignment  of  the 
debt  is  no  conveyance  of  the  legal  estate  to  the 
assignee.  A  Court  of  equity  will  pass  the  one  as 
an  incident  to  the  other ;  but  in  a  Court  of  law, 
the  assignee  could  not  maintain  ejectment.  And 
that  is  the  only  question  here.  If  it  be  said,  that 
although  in  this  suit  the  plaintiff  below  may  not 
be  entitled  to  recover  the  land,  but  may  avail  him- 
self, of  this  form  of  action  to  recover  the  purchase 
money  due,  I  consiider  it  as  an  abandonment  of 
the  question;  for,  the  debt,  if  existing,  was  but 
an  equitable  lien,  and  the  remedy  here  resorted 
to,  is  a  common  law  remedy.  I  think,  however, 
I  shall  show,  that  although  the  debt  exists,  the 
lien  is  taken  away  by  the  act  of  confiscation;  and 
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though  the  debt  be  due,  it  is  not  due  to  these  par-     1824. 
ties,  but  to  the  Commonwealth  of  Pennsylvania,     ^"^j!^^*^ 

In  following  this  act  of  confiscation  through  the  ^y- 
detail  of  its  provisions^  we  find,  that  after  four  sec- 
tions, setting  forth  the  views  and  motives  of  the 
Legislature,  the  fifth  section,  or  first  enacting 
clause,  contains  a  general  assumption  of  the  soil 
and  sovereignty  of  the  State,  and  a  revocation  of 
the  charter  to  Penn,  as  fully,  to  use  its  own  language, 
''as  if  the  same  were  therein  transcribed  and  re- 
pealed.'^ The  sixth  section  asserts  the  future  ex- 
clusive appropriation  of  the  "soil  and  lands,  here- 
ditaments and  premises,  to  be  in  the  Legislature 
of  the  State;"  and,  under  the  operation  of  these 
two  clauses,  it  is  very  clear,  that  every  right,  civil 
and  political,  of  the  proprietaries,  "of,  in,  or  to  the 
soiP  of  Pennsylvania,  derived  under  the  charter, 
was  (subject  to  the  exceptions  in  the  same  act) 
vested  in  the  Commonwealth, "  freed  and  dischar- 
ged,*' as  the  act  expresses  it,  "  from  and  against 
all  estater,  uses,  trusts,"  "charges,  incumbrances, 
titles,  claims,  and  demands  whatsoever.''  And  all 
the  title  which  they  now  hold  therein,  they  hold 
by  virtue  of  the  provisoes  contained  in  the  8th  and 
9th  sections.  But  to  understand  the  force  and 
meaning  of  those  two  sections,  I  deem  it  material, 
that  the  language  and  effect  of  the  7th  section 
should  be  duly  weighed.  This  section  contains  a 
general  confirmation  of  all  the  estates,  legal  and 
equitable,  derived  from  the  proprietaries,  their  of- 
ficerSy  &c.  or  otherwise^  or  to  which  any  person 
or  persons,  olJuf  thanike proprietaries^  were  en- 
titled, either  by  deed,  patent,  warrant,  or  survey. 
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1824.  on  the  4th  of  July,  1 776.  This  clause  operates  ia 
^"^J^yj^  favour  of  all  persons  "  other  than  the  proprieta- 
ries/' and  confirms,  unquestionably,  the  estates  of 
these  defendants  below,  in  common  with  every 
other  citizen.  The  next  proviso,  (8th  section,)  is 
confined  to  the  subject  of  the  estates  and  interests 
of  the  proprietaries.  And  here  it  is  obvious,  that 
three  subjects  claimed  the  attention  of  the  Legis- 
lature. Their  estates  and  interests  were  distri- 
butable into  three  classes  :  they  held  property  ac- 
quired, in  common  with  every  other  individual, 
'^  by  devise,  purchase,  descent,'^  &c. ;  they  held 
other  property,  under  the  reservation  of  a  tenth  of 
the  soil,  to  their  individual  use  ;  and  they  held,  or 
claimed,  a  third  class  of  interests,  as  proprietaries, 
which  clashed  with  that  eminent  domain,  which 
was  now  about  to  be  assumed  by  the  State  of 
Pennsylvania.  The  latter,  the  State  determined 
to  confiscate,  and  compensate  them  for;  the  former 
two,  to  preserve  to  them  unviolated.  And  these 
considerations  draw  a  line  of  demarkation  between 
the  subjects  of  this  act,  infinitely  more  definite  and 
rational,  than  that  marked  out  by  trees  or  streams. 
The  estates  held  upon  the  common  terms,  were 
those  which  constituted  the  third  class ;  and  the 
phraseology  of  the  act  appears  to  me  to  be  in  per- 
fect accordance  with  the  general  intent.  On 
tliis  point,  I  hold  it  to  be  an  important  fact,  that, 
without  exception,  throughout  these  two  sections, 
tenths  and  manors  are  never  used  apart ;  they  are 
constantly  considered  synonimous  and  equiv^ent. 
Now,  although  a  manor  may,  by  common  accepta- 
tion, be  considered  as  a  geographical  section,  a 
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tenth  is  a  term  of  comparison  and  quantity,  and     1824. 
has  direct  relation  to  that  interest  which  the  pnj- 
prietaries  had  acquired,  and  might  acquire,  as  a 
distinct  individual  property  in  the  soil.     I  consi- 
der, therefore^  both  manor  and  tenth,  as  here  used, 
as  designating  estate  and  interest,  and  not  geo- 
graphical limits.      And  why  should  it  be  held  a 
reservation,  by  geographical  limits?    Let  it  be 
remarked,  that  it  is  no  immaterial  question  to  the 
disfendants  in  the  Court  below,  not  only  as  it  af- 
fects their  interests,  but  as  it  affects  their  claims 
upon  the  justice  and    impartial    legislation   of 
country.     There  can  be  no  reason  assigned,  why 
they  should  be  excluded  from  the  benefits  which 
this  act  confers  upon  citizens  of  their  class,  and,  in 
fact,  subjected  to  confiscation.     There  are  im- 
portant interests  growing  out  of  this  act  to  all 
other  landholders,  upon  common  terms  ;  they  are 
exempted  from  quit-rents,  and  the  lien  for  the  ba- 
lance of  purchase  money  is  taken  from  off  their 
lands.      Can  there  be  a  reason  assigned,   why 
those  of  this  class  who,  by  the  caprice  or  cupidity 
of  the  proprietaries,  or  their  agents,  have  been 
embraced  within  the  lines  of  their  surveys,  should 
be  excluded  from  the  common  benefits  extended 
to  their  fellow  citizens  ?     The  injustice  of  such  a 
discrimination  is  conclusive  on  the  construction 
of  thea  ct,  if  an  act  is  to  be  construed  according 
to  the  intent,  of  the  Legislature.     With  regard  to 
those  who  held  of  the  manor,  or  held,  as  is  usually 
said,  on  terms  .agreed,  the  case  is  widely  different. 
It  is  the  effect  of  their  own  individual  contracts 
vrith  the  proprietary.    They  are,  by  the  nature  of 
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1824.  their  relation  to  the  proprietaries,  distinguished 
^*^^y]^  from  those  of  the  other  class,  and  have  nothing  to 
y-^^^  complain  of.  Their  quit-rents  and  arrears  were 
considered  as  debts  due  to  their  landlord,  and  the 
Legislature  intended  to  take  from  the  Penns  no- 
thing which  belonged  to  them  in  their  individual 
capacity. 

Again ;  extending  the  construction  of  the  act 
to  the  geographical  limits  of  the  manor,  leads  to 
the  most  absurd  consequences. 

It  lias  been  insisted,  that  jt  was  lawful,  in  rur^ 
veying  the  manors,  to  include  within  their  bounda- 
ries the  grants  to  individuals.  This  is  readily 
conceded  ;  and  the  inference  from  the  fact,  is  di- 
rectly the  reverse  of  what  has  been  attributed  to 
it.  Did  the  Legislature  mean,  by  the  proviso  in 
favour  of  the  Pcnns,  to  reserve  to  them  their  legi- 
timate tenths ;  or  did  they  mean,  by  possibility, 
to  reserve  tp  them  half  the  State  ?  There  cannot 
be  a  doubt  that,  although  any  particular  survey  had 
embraced  half  a  county,  yet  if  the  vacant  land  with- 
in it  had  amounted  to  no  more  than  a  tenth,  the 
appropriation  would  have  been  duly  made,  and  va- 
lid. But  could  the  Legislature  ever  have  intend- 
ed to  exclude  all  the  individuals  thus  circumscri- 
bed, from  thex^ommon  benefits  of  grantees  on  the 
common  terms?  to  have  subjected  them  to  the  most 
odious  and  unmerited  exceptions?  Could  the 
State  have  intended  to  permit  the  proprietaries, 
under  the  pretext  of  surveying  a  tenth,  to  cast  their 
net  over  half  its  limits  ?  It  was  for  the  very  reason 
that  including  individual  surveys  made  them  no 
part  of  the  manor,  that  the  right  to  include  previous 
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locations  to  individuals  was  tolerated.    It  had  not     1824. 
entered  into  the  mind  of  man   to  conceive,  that  ^""^^^^^ 
they  thereby  produced  any  change  in  the  relation        v. 
which  subsisted  between  those  individuals  and  the     ^^^^' 
Commonwealth ;  or  could  expose  them  to  be  se- 
parated from  the  mass  of  the  community,  in  the 
several  legislation  of  the  State ;  or  exclude  them 
from  an  equal  participation  in   all  the  benefits  of 
the  revolution.     But  by  this  geographical  con- 
struction, without  any  act  or  offence  on  their  part, 
they  are  shut  out  from  immunities  extended  to 
others,  who  had  no  greater  claims  upon  the  com- 
munity than  themselves. 

But  again ;  if  we  are  to  construe  this  act  with- 
out a  reference  to  its  general  spirit  and  intent,  we 
have  but  to  carry  the  principle  through,  in  order 
to  involve  us  in  irreconcilable  absurdity,  and  such 
as  will  oblige  us,  for  the  purpose  of  common 
sense,  to  come  back  to  the  very  principle  of  con- 
struction which  I  would  apply  to  the  law  through- 
out.    A  liberal  construction  of  the  8th  section, 
vests  in  the  Penns  the  whole  geographical  con- 
tents of  their  manors,  whether  sold  or  unsold ;  and 
then  adds  to  the  grant  the  rents  reserved  out  of 
the  parts  sold.    The  words  are,  ''AH  the  lands, 
&c.   duly  surveyed,  &c.,  together  with  the  quit 
or  other  rents,  or  arrearages  of  rent,  reserved  out 
of  the  said  proprietary  tenths,  or  manors,  or  a»y 
part  or  parts  thereof  sold/'     Now,  to  reduce  this 
section  to  the  standard«of  common  sense,  we  have 
at  once  to  reject  the  geographical  limits,  and  cir« 
cumscribe  the  thing  granted  to  the  estate  or  inte- 
rest existing  in  the  Penns  at  the  time  8pecifie(f« 

Vol.  IX.  40 
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1824.  Nor  is  it  immaterial,  to  note  the  particular  phra- 
^^■^JJ^  seology  here  made  use  of.  Tbe  words  are,  "  reser- 
^^•^^  ved  out  of  tlie  said  proprietaiy  tenths,  or  manors, 
or  tbe  part  or  parts  thereof  which  have  been  sold.*' 
Now  the  lands  sold  to  these  defendants  below,  were 
sold  out  of  the  general  funds  of  the  State,  and  the 
quit-rent  on  these  was  reserved  out  of  the  land  of 
the  State,  and  not  of  the  manor,  for  that  had  no 
legal  existence  when  this  sale  and  reservation 
Were  made.  Tbe  land  was  not  sold  as  part  of  the 
manor,  nor  was  the  rent  reserved  out  of  part  of 
.the  manor. 

But,  secondly;  there  is  not  a  pretext  for  this 
supposed  resulting  legal  estate  in  the  Penns,  ex- 
cept the  assumed  reservation  to  them  of  the  ba- 
Itfice  of  purchase  money  on  the  grants  held  within 
their  lines  upon  common  terms.  And  how  does 
this  stand  ?  It  will  be  found  to  be  only  an  impKed 
grant,  to  which  this  implied  legal  estate  is  ap- 
pended ;  an  implication  tacked  to  another  impli- 
cation ;  and  finally,  as  the  concluding  link  of  this 
ehain  of  implication,  that  ejectment  is  the  remedy 
reserved  for  the  recovery  of  that  balance  of  the 
purchase  money,  which  is  itself  the  subject  of  the 
first  implication. 

If  the  rights  of  the  Penns  be  circumscribed  by 
Ihe  positive  enactments  of  this  law,  then  are  they 
not  only  precluded  from  all  claim  to  the  balances 
due  by  this  class  of  grantees,  but  also  from  those 
due  by  eveiy  description  of  purchasers ;  for  there 
i&.  no  positive  provision  in  the  law  which  vests 
those  balances  in  them.  Their  guit-renti  are  ex- 
liressly  reserved  to  them  in  the  manors,  but  not  so 
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with  their  balances  of  purchase  money.  But  in  1824. 
the  9th  and  10th  sections,  these  arrearages  of  pur-  ^^j,*^"' 
chase  money  are  excepted  from  the  provisions  of  ^  v. 
the  law,  whhout  any  express  declaration  to  whom 
they  shall  belong;  and  from  this,  an  implication  is 
supposed  to  result  in  their  favour.  But  surely,  so 
far  as  relates  to  the  balances  due  by  the  general 
grantees,  the  implication  is  so  far  from  being  a 
necessary  implication,  that  its  bearing  is  altogether 
the  other  way ;  the  implied  intent  of  the  Legisla- 
ture is  against  a  construction  so  obviously  incon- 
sistent with  the  general  purposes  of  that  body ;  a 
construction  producing  such  an  unjust,  unreason-^ 
able,  and  improbable  discrimination  between  inno- 
cent and  equally  meritorious  men  of  the  same  class- 
Construe  the  act  so  as  to  confine  the  grant  to  the 
Penns  to  their  private  interests  in  the  manors,  and 
it  becomes  sensible  and  consistent  throughout;  and 
while  it  secures  to  them,  on  the  one  hand,  all  the 
interests  which,  as  individuals,  they  are  entitled  to ; 
on  the  other  hand,  you  extend  to  all  other  indivi- 
dual citizens,  one  uniform  r6le  of  legislation  and 
relief. 

Again;  there  is  no  reason  for  supposing  that 
when  the  Legislature  uses  the  terms  tenths  and 
manors  aforesaid,  in  the  9th  section,  or  the  said 
tenths  and  manors^  in  the  10th  section,  that  it  uses 
them  in  any  other  sense  than  that  in  which  they 
are  used  in  the  8th  section.  The  terms  used,  in  fact, 
identify  their  meaning.  But  a  correct  construc- 
tion of  the  terms  used  in  the  8th  section,  in  descri- 
bing these  tenths,  or  manors,  is  fatal  to  all  implica- 
tion in  favour  of  the  Penns.  with  reference- to  any 
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1824.  interest  in  the  lands  legally  seated,  previous  to 
^'^J^^^  their  appropiiation.  The  words  are,  "tenths,  or 
▼•  manors,  duty  9urveyed  and  returned  into  the 
land  office.''  But  who  will  deny,  that  these  words 
are  to  be  construed  with  reference  to  the  intent 
and  effect  of  such  surveys?  And  what  was  that 
intent  and  effect?  simply  to  appropriate  unseated 
lands;  Would  these  proprietaries  have  been  con- 
tent in  laying  off  these  surveys,  to  have  been  pre- 
cluded and  deprivedof  half  their  interest  by  pre- 
vious surveys,  over  which  they  could  not  have  ex- 
ercised the  right  of  selling  pr  retaining,  as  they 
thought  proper  ?  If  not,  then,  so  fkr  as  relates  to 
previously  ceded  lands,  they  never  were  appropri- 
ated by  them,  and  it  cannot  be  predicated  of  them, 
that  in  the  sense  of  the  parties  they  were  surveyed 
emd  returned. 

The  construction  now  contended  for,  is  obvious- 
ly an  after  thought  of  the  plaintiffs  below,  growing 
entirely  out  of  a  supposed  ambiguity  in  the  words 
of  the  confiscation  act,  and  would  have  been  stre- 
nuously resisted,  had  they  been  so  applied  when 
their  surveys  of  manors  were  first  made. 

Again;  the  rule  of  construction  applicable  to 
leases  and  wills  are  not  essentially  different  in  their 
principles.  In  legislating  on  this  subject,  the 
State  had  assumed  all  the  rights,  and,  at  least, 
could  exercise  all  the  powers  of  a  manor-holder,  in 
making  his  last  will.  Although  by  the  charter,  the 
purchasers  under  manors  are  restricted  from  any 
alienation  of  their,  purchases,  by  which  they  might 
be  devested  of  the  incident  of  holding  directly  of 
the  manor,  ft  is  obvious  that  such  a  change  of 
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estate  might  be  produced,  by  the  act  of  the  manor-  1824. 
holder.  Suppose,  then,  the  grantees  of  the  ma- 
nor of  Spriugetsbury  hud  sold  any  portion  of  the 
soil,  and  devested  it  of  this  incident,  lying,  we  may 
suppose,  in  the  very  centre  of  the  whole,  would  a 
devise  in  the  very  words  of  this  act,  '^  to  wit,  of  the 
manor  of  Springetsbiiry,  ds  duly  surveyed  and  re- 
turned,^' have  been  construed  to  carry  the  portion 
previously  disposed  of?  Or,  to  pursue  the  analo- 
gy further ;  suppose  the  purchase  money  unpaid, 
and  a  covenant  by  indenture  of  the  tenant  to  pay 
the  money  to  the  vendor  and  his  heirs,  and  even  to 
hold  the  land  charged  with  the  payment,  would  a 
devise  of  the  manor  carry  the  money  so  reserved, 
or  the  devise  of  the  debt  carry  the  freehold  in  the 
land  sold  ? 

But,  on  this  doctrine  of  implication  I  will  make 
another  observation.  It  is  rebutted  by  the  provi- 
sions of  the  instrument  itself;  and,  in  the  case  of 
a  will,  would  be  considered  as  an  undisposed  resi- 
due ;  for,  when  we  look  tlirough  the  whole  act, 
and  find  this  8tli  section  to  be  the  only  one  which 
purports  to  give  any  thing  to  the  proprietaries, 
th^ir  whole  interest  having  been  previously  confis- 
cated; and  when,  in  this  section,  we  find  their  in- 
dividual interests  in  the  soil  of  the  State,  whether 
acquired  as  other  individuals,  or  as  proprietary 
appropriations,  carefully  designated,  and  even  to 
the  arrearages  of  quit-rents  on  such  lands,  ex- 
pressly reserved  to  them ;  surely  the  implication 
arises,  that  this  section  was  intended  to  embrace 
the  whole  provision  meant  to  be  made  for  them 
out  of  the  common  patrimony  of  the  State. 
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1824*        The  omission  to  mention  and  reserre  the  ar- 
^"^^^  learages  of  purchase  money  due  on  the  manorial 
t.       salesy  might,  with  much  greater  reason,  be  urged 


Smith* 


as  raising  a  presumption  against  their  claims  even 
to  those  balances.    This,  however,  I  reject ;  and 
for  a  reason  which  serves  to  throw  some  light 
upon  thie  subsequent  clauses  of  this  statute;  which 
is,  that  as  the  Legislature,  in  so  many  words, 
recognises  these  alienations  as  individual  sales, 
they  very  properly  considered  the  balances  due 
thereon  as  private  debts;  and,  as  no  confiscation 
of  private  debts  could  be  implied  from  the  enact- 
ing clauses  of  the  act,  so  no  express  reservation 
of  such  balances  was  deemed  necessary.    The 
subsequent  exceptions  in  favour  of  balances  due 
on  manorial  lands,  therefore,  I  consider  as  in- 
tended only  to  guard  against  an  extension  of  the 
words  of  the  law  to  such  individual  contracts. 
The  nine  tenths  of  the  soil,  and  the  balances  of 
purchase  money  due  on  such  parts  as  had  passed 
to  individuals,  they  considered  as  the  proper^  of 
the  body  politic,  and  appropriated  it  as  such  to 
the  State.     The  one  tenth  set   apart  for  the 
proprietaries,  they  propose  to  put  on  the  same 
footing  with  their  individual  interests,  properly  so 
called,  and  with  it,  to  reserve  to  them  the  balan- 
ces due  on  the  lands  appropriated  to  themselves. 
These  are  fair  and  consistent  inferences,  if  not 
positive  enactments;  but  it  would  be  much  more 
consistent  with  the  positive  enactmettts,  to  hold, 
that  all  the  balances  due  on  the  lands  cirouinsenh 
bed  by  the  manorial  lines,  were  stiU  at  the  dispo- 
sition of  the  Legislature,  than  that  they  meant  to 
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coofer  on  the  Penns  more  than  they  hare  declared,     18t4. 
or  made  discriminations  among  the  citizens  at  ^^^|{^^ 
large,  which  no  reason  or  policy  could  justify. 

Upon  the  questions  that  have  been  raised  upon 
the  operation  of  the  law,  commonly  called  the 
seven  years  law,  or  the  law  of  1705,  (though  of 
much  greater  antiquity,)  it  may  be  proper  to  make 
a  few  remarks. 

I  cannot  see  a  reason  why  this  law  should  have 
been  supposed  obsolete,  more  especially  with  le- 
ference  to  the  early  day  in  which  it  must  have 
acted  upon  the  interests  of  the  parties  in  this 
cause.  On  the  contrary,  it  appears  to  have  been 
a  fiivourite  law  of  the  colony,  for  we  find  it  enact* 
ed  and  re-enacted,  in  opposition  to  reiterated  re* 
peals  by  the  King  in  council,  as  will  be  seen  by 
reference  to  Carey  and  Bioren^s  edition  of  the 
LawB.  In  the  same  work,  we  find  it  printed  un* 
der  sanction  of  the  Legislature,  and  republished 
under  the  same  authority,  as  lately  as  1810.  In* 
deed,  upon  reference  to  the  concessions  which 
composed  the  fundamental  laws  of  the  colony, 
we  find  the  very  law  in  its  present  terms;  and  are 
led  to  the  conclusioni  that  its  constitutional  cha- 
racter gave  it  a  peculiar  sanctity  in  the  eyes  of 
tfie  Commonwealth.  Another  consequence,  ako, 
results  frbm  its  very  early  enactment ;  which  is, 
that,  contrary  to  a  ground  taken  in  argument,  it 
must  be  construed  as  having  a  prospective  efieot, 
since  it  was  adopted  at  a  time  when  there  could 
not  have  existed  a  case  for  it  to  govern,  if  solely 
retrospective.  Of  this  law  it  has  been  remarked, 
that  for  116  years  it  does  not  appear  that  a  cause 
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1824.  has  been  won  or  lost  on  the  basis  of  it  And  had 
^*^yj^  the  decisions  of  the  State  Courts,  prior  to  the  re- 
▼^  volution,  been  preserved,  the  observation  would 
have  had  its  influence.  But  in  the  absence  of 
reports  of  such  adjudications,  there  cannot  exist 
such  satisfactory  evidence  on  the  subject  as  to 
sustain  the  fact*  One  thing  is  very  certain,  that 
some  beneficial  influence  must  have  been  felt  from 
its  existence,  or  it  would  not  have  been  so  often 
and  so  pertinaciously  insisted  on  by  the  colonists. 
If  it  covered  their  estates  in  no  other  way  than  by 
preventing  suits,  its  great  purposes  were  answer- 
ed; and  its  sovereign  influence,  in  this  respect, 
may  well  be  inferred,  from  the  assumed  non-exis- 
tence of  decisions  at  law.  It  preserved  health,  if 
it  did  not  cure  disease.  At  present,  it  is  unques- 
tionably repealed  by  the  act  of  1785,  for  the  two 
acts  cannot  stand  together.  The  latter  act  ex- 
tends the  limitation  of  suits  to  twenty-one  years; 
but  if  the  limitation  of  seven  years  would  pro- 
duce the  same  effect,  then  would  the  prior  law 
repeal  the  latter,  or  render  it  a  mere  nullity.  And 
this  accounts  for  its  not  having  been  heard  of  for 
the  last  forty  years,  which  may  be  called  the  pe- 
riod of  reported  causes.  Its  repeal,  howevw,  at 
that  time,  has  no  influence  upoa  its  previous  effect 
upon  the  rights  of  these  parties. 

It  has  been  remarked  of  thi»  law,  as  incontesta- 
ble, that  it  could  not  convert  an  equitable  into  a 
legal  estate :  Bu^this  doctrine  appears  to  me  to 
do  more  than  render  the  law  obsolete;  it  renders 
it  a  mere  nullity  in  its  origin.  What  is  gained  by 
as  eetate^s  continuing  an  equitdble  estate  ?    From 
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its  inherent  strength,  unaided  by  the  law,  if  ac-  1824. 
companied  with  continued  possession,  it  would  ^"^i^jj^^ 
continue  a  good  equitable  estate ;  and  why  should  ▼. 
not  the  comprehensive  words, ''  shall  for  ever  give 
an  unquestionable  title  against  all/^  be  construed 
into  a  transmutation  from  an  equitable  into  a  legal 
title?  How  can  any  but  a  good  legal  title  be 
denominated  an  unque$tianable  title?  and  why 
should  not  all  comprise  Ugal  as  well  as  equitable 
claimants?  The  opinion  below  supposes  the  sig- 
nification of  those  terms  to  be  circumscribed  by 
the  words  '^  during  the  estate."  But  from  this  I 
must  dissent,  since  these  >vords  do  not  necessarily 
convey  that  meaning,  and  wte  more  properly  applied 
to  the  distinction  pf  estate^  into  terms  for  years, 
estates  for  life,  estates  in  fee,  in  tail,  &;c.;  all 
which  may  be  either  legal  or  equitable.  Neither 
can  I  acquiesce  in  that  part  of  die  opinion,  which 
considers  a  discharge  from  the  purchase  money  of 
the  land,  as  a  necessary  consequence  of  giving 
efiect  to  the  seven  years  law,  as  agairst  the  plain- 
tiffii  below  in  this  cause;  for  the  lien  might  con- 
tinue, though  a  legal  and  absolute  estate  be  vested 
in  the  defendants  below.  And,  to  prevent  the 
operaUon  of  this  law  in  favour  of  the  possession, 
lest  the  claim  for  the  purchase  money  should  inci- 
dentally be  barred,  appears  to  be  inverting  the 
order  of  things;  for,  by  the  acts  limiting  suits  on 
contracts,  the  suit  for  the  purchase  money  might 
by  possibility  *be  barred ;  while  the  remedy  to  re- 
cover the  land  was  still  in  full  force,  being  of 
longer  duration.  The  superior  purpose  of  quiet- 
ing estates  of  freehold,  also  would,  under  that 
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1824,  doctrine,  be  controlled  by  the  inferior  one  of  en- 
^'^^^^  forcing'  open  contracts,  or  implied  covenants. 
V;  While  the  most  ordinary  means  of  adjusting  con- 
tracts for  the  sale  of  lands  on  credit  remained  in 
practice,  there  could  be  no  danger,  in  giving  cre- 
dit on  sales,  of  losing  both  land  and  money,  as 
the  Court  supposes.  But  if  that  consequence  did 
follow,  fion  constat,  but  that  the  public  interest, 
as  well  as  private  tranquillity,  might  have  been 
promoted  by  it. 

To  me  it  appears,  that  this  seven  years  law  has 
had  a  sovereign  influence  over  the  rights  of  pro- 
perty in  that  State.  I  have  no  doubt  that  it  is 
under  its  influence  the  doctrine  has  grown  up, 
that  -a  possessor  of  the  soil  need  not  produce  a 
patent  to  protect  bis  freehold ;  as  well  as  the  doc- 
trine, that  those  words  which,  on  the  face  of  the 
warrant,  would  seem  a  condition,  shall  not  be 
held  to  produce  n  ore  than  a  contract  and  a  lien. 

But  if  ^his  se  en  years  law  did  no(  quiet  the 
possessic  cf  the  defendants  below,  I  confess  I 
am  at  a  loss  to  understand  the  principle  upon 
which  that  effect  is  denied  to  the  limitation  act  of 
1785.  Was  their  estate  void  or  voidable,  legal 
or  equitable  ?  In  every  point  of  view,  the  law 
appears  to  me  to  operate  in  their  favour. 

The  opinion  below  is  thus  expressed :  **  Pos- 
session, to  create  a  bar  by  length  of  time,  must 
be  adverse,  which  it  cannot  be,  if  the  defendants 
entry  was  under  a  title  derived  fromJJu  plain- 
tiffs^  That  a  possession,  to  sustain  a  bar  under 
the  act,  must  be  adverse,  is  unquestionable.  But 
when  the  Court  comes,  in  the  next  member  of  the 
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period,  to  explain  what  is  meant  by  an  adverse  1824. 
possession,  we  find  the  doctrine  asserted,  that  a 
possession  cannot  be  held  adverse  to  the  title  of 
him  from  whom  it  is  derived.  This  dobtrine  I 
hold  to  be  altogether  untenable ;  and  this  sentence 
alone,  though  every  other  idea  be  put  out  of  the 
case,  would,  in  my  view  of  the  subject,  entitle 
the  plaintiifs  here  to  a  reversal  of  the  judgment. 
The  title  acquired  by  a  vendee  is  most  peculiarly 
adverse  to  that  of  him  from  whom  he  purchases. 

But  under  what  view  of  the  subject  could  these 
plaintiifs  be  held  mere  tenants  at  will  to  the  par- 
ties plaintiffs  below?  or  their  possession  any  other 
than  an  adverse  .possession?  They  did  not  hold 
as  the  agents  or  representatives  of  those  through 
whom  they  derived  the  title.  From  the  time  of 
entering  into  posst^ssion,  they  held  in  virtue  of 
the  estate  in  themselves,  and  not  that  of  any 
other.  If  the  idea  is,  that  the  proprietaries  might 
at  any  time  have  entered  upon  them,  and  in  that 
sense,  the  estate  was  held  at  their  will,  the  an- 
swer is,  that  is  one  of  the  very  cases  that  the  act 
of  limitation  provides  against;  for  it  takes  away 
that  volition  in  tbe  proprietary,  unless  the  entry 
be  made  in  twenty-one  years.  But  the  fact  was 
not  so ;  these  tenants  did  not  hold  at  the  will  of 
the  proprietaries,  for  all  those  who  acquired  under 
the  common  terms  were  taken  under  the  care  of 
the  law,  and  we  find  act  upon  act  to  regulate  the 
proceedingdof  the  proprietary  towards  them.  The 
right  to  turn  them  out  by  the  shoulders  never  ex- 
isted in  the  proprietary ;  he  must  have  resorted  to 
his  entry,  or  suit,  to  recover  possession;  they  wore 
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18^*  considered  as  holding  a  freehold,  and  the  law  did 
not  entitle  him  to  resume  possession  arbitrarily. 
It  was  the  doctrine  of  that  State,  that  his  rights 
were  restricted  to  the  payment  of  the  purchase 
money  and  quit-rents,  at  least  until  he  tendered  a 
return  of  advances  and  improvements.  It  cannot 
be  imagined  that  the  reservation  of  quit-rents  con- 
verted the  purchasers  into  tenants  at  will ;  neither 
principle  nor  authority  would  sanction  the  idea. 
Nor  can  I  perceive  any  thing  either  in  the  legal 
relations  or  contracts  of  these  parties,  that  could 
sustain  the  doctrine  that  the  possession  pf  the  de- 
fendants was  permissive,  and  identified  with  that 
of  the  proprietary.  A  tenancy  at  will,  must  be  the 
result  ofcantract,  express  or  implied ;  but  a  free- 
hold granted  on  condition,  is  not  converted  by  for- 
feiture into  a  tenancy  at  will.  Tet,  had  it  been 
otherwise,  surely  lapse  of  time,  general  acquies- 
cence, and  received  opinion,  ought  to  be  held  to  pro- 
duce the  same  cansequences  as  to  the  tenure  of 
property  in* this  State,  which  were  produced  by 
the  same  causes  in  England  upon  the  tenure  by 
copy  of  court-roll.  That  which  was  in  its  origin 
ncrthing  but  a  tenure  at  will,  retains  now  nothing 
of  its  origin  but  tlic  formula  which  attests  its  his- 
tory. 

To  concluMo  -  let  tlie  estate  of  these  defendants 
below  bo  considered  as  either  void  or  voidable, 
and  I  seo  not  how  the  act  of  limitations  is  to  be 
escaped  by  theic  antagonists.  If  voidable,  on  fai- 
lure to  pay  the  purchase  money,  the  entry  is  ex- 
pressly taken  away  by  that  statute ;  and  if  void, 
they  cannot  be  reduced  lower  than  to  the  grade 
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of  tenants  by  sufferance,  with  regard  to  whom  en-     18S4. 
try  and  suit  was  just  as  indispensable,  as  with  re-  ^^ij^^ 
gard  to  any  other  tenure.    {Co.  Lit.  57.)    In  the     ^t* 
application  of  the  doctrines  on  the  statute  of  limi- 
tations, the  incidents  to  the  two  tenures  ought  not 
to  be  confounded. 

Judgment  affirmed. 


JjKSSOI^ 


[DXTItX.     COHDITION   PRXCCDSHT   Oft  SVB8S4|irEKT.] 

Robert  J.  Taylor  and  others,  AppelUmU, 

V. 

John  Thompson  Mason,  Respondent. 

R.  B^  being  teiied  of  lands  in  Maryland,  made  three  instraments  ol' 
writing,  each  parporting  to  be  his -will.  The  first,  dated  in  1789, 
gave  his  whole  estate  to  his  nephew,  J.  T.  M.,  after  certain  pecu- 
niary legacies  to  his  other  nephews  and  nieces.  In  the  second  will, 
dated  In  1800,  the  testator  gave  his  whole  real  estate  to  J.  T.  M., 
daring  his  life;  and  after  his  death,  to  his  eldest  son,  A.,  in  tail, 
on  condition  of  his  changing  his  name  to  A,  Bamu^  with  remain- 
der to  the  heurs  of  his  nephew,  J.  T.  M.,  lawfully  begotten,  for 
^ever,  on  ^mt  changing  their  surnames  to  Barnes. 

The  third  win,  which  was  executed  after  the  others,  and  probably*  in 
1809,  after  some  small  bequests,  proceeded  thus  s  **  I  give  the  whole 
of  my  property,  alter  complying  with  that  I  have  mentioned,  to 
the  male  heirs  of  my  nephew,  j.  T.  M.,  lawfittty  heg^en,  fir 
ever,  agreeably  to  the  law  of  England,  whidi  was  the  law  of  our 
State  before  the  revolution,  that  is,  the  oldest  male  heir  to  take 
all,  on  the  following  terms :  that  the  natne  i(fUuone  (hoi  majf  hmvt 
ihe  righif  at  the  age  of  twenty-one,  with  hb  consent,  be  changed 
to  A.  Barnes,  by  an  .act  of  public  authority  of  the  State,  without 
any  name  'added,  together  with  his  taking  an  oath,  before  he  has 
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1824.  possession,  before  a  mmgistrate  of  St.  Mary's  county,  and  hare  it 

recorded  in  tlie  office  of  the  Clerk  of  the  county,  that  he  will  not 
make  any  change,  during  his  life,  in  this  my  will,  relative  to  my  real 
property.    And  on  his  refusing  to  comply  with  the  above  men- 
tioned terms,  to  the  next  male  heir,  on  the  above  mentioned  terms ; 
and  so  on,  to  all  the  male  heirs  of  my  nephew,  X.  T.  M.,  as  may 
be,  on  the  same  terms ;  an  i  all  of  them  rjsfusing  to  comply,  in  a 
reasonable  time  after  they  .lave  arrived  at  the  age  of  twenty-one, 
5ay,  not  exceeding  twelve  months,  if  in  thai  time  it  can  be  iMe, 
so  that  no  act  of  intention  to  defeat  my  will  shall  be  allowed  of; 
and  on  their  refusing  to  compl/  with  the  terms  above  c  ^ntioned, 
if  any  such  person  may  be,  then  to  the  son  of  my  late  nephew,  J. 
T.  M.,  named  A.  T.  M.,  on  the  above  mentioned  terms ;  and  on 
his  refusal,  to  his  brother,  J.  T.  M. ;  and  on  his  refusing  to  comply 
with  the  above  mentioned  terms,  to  the  heirs  male  of  my  nephew, 
A.  B.  T.  M^  ^wfully  begotten,  on  the  above  mentioned  terms ; 
and  on  their  refusal,  to  the  male  heirs  of  my  niece,  Mrs.  C,  law- 
fully  begotten,  on  their  complying  with  the  above  mentioned  terms ; 
and  on  their  rerasal,  to  the  daughter  of  my  nephew,  J.  T.  M.,  named 
Mary,  so  on  to  any  daughter  he  may  have  or  has.**    The  testator 
then  appoints  J.  T.  M.  his  sole  executor,  with  a  salary  of  1S,00  dol- 
lars per  annum,  for  his  life,  and  adds,  H  and  my  will  is,  that  be 
shall  keep  the  whole  of  my  property  in  his  possession,  during  his 
life."    He  then  empowers  his  executor  to  manage  the  estate  at  his 
discretion,  to  employ  agents,  and  to  pay  them  such  salaries  as  he 
shall  think  proper ;  to  repair  the  houses,  and  build  others,  as  he 
m%y  think  necessary ;  to  reside  at  his  plantations,  and  to  use  their 
produee  for  his  support ;  and  adds,  **  after  which,  to  be  the  pro- 
perty of  the  person  that  may  have  a  right  to  it,  as  above  men- 
tioned.*' 
HMi  that  the  conditwns,  annexed  to  the  estate  devised  to  the  oldest 
male  heir  of  J.  T.  M.,  were  $uh9equent  and  not  preeedentf  and 
that,  consequently,  the  contingency  on  which  the  devise  was  to 
take  effect,  vrts  not  too  remote,  the  estat«)  vesting  on  the  death 
of  J.  T.  M. ;  to  be  devested,  on  the  non-performance  of  the  con- 


i^umrtf  Whether  J.  T.  M.  took  an  esUte  uil  ? 

QiMere,  Whether  the  last  will  revoked  those  which  preceded  it? 

APPEAL  from  the  Circuit  Court  of  Mary- 
land. 

Th^  bill  in  this  cause  was  filed  in  behalf  of 
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one  of  the  coheirs  of  Richard  Barnes,  deceased,     1824. 
and  her  children ;  and  claims  an  account  of  the  ^^^I^^^J^ 
profits  of  his  estate,  from  the  defendant,  J.  T.        ▼•' 
M.,  also  a  co-heir,  who  claims  and  holds  posses* 
sion  of  the  estate,  under  the  will  of  the  said 
Richard. 

Three  instruments  of  writing,  purporting  to  be 
the  will  of  the  testator,  all  of  them  properly  authen- 
ticated, were  exhibited  in  the  record.  The  first, 
dated  on  tlie  3lst  day  of  October,  in  the  year  1789, 
gives  his  whole  estate,  after  pecuniary  legacies  to 
his  other  nephews  and  niece,  to  the  defendant, 
J.  T.  M. 

In  the  second  will,  which  is  dated  the  16th  day  of 
July,  1800,  the  testator  gives  his  whole  real  estate 
to  J.  T.  M.  during  his  life,  and  after  his  death  to 
his  eldest  son,  Abraham,  in  tail,  on.  condition  of 
his  changing  his  name  to  Abraham  Barnes,  with 
remainder  to  the  heirs  of  his  nephew,  J.  T.  M., 
lawfully  begotten,  forever,  on  their  changing  their 
surname  to  Barnes. 

The  third  will  is  without  date,  but  is  proved,  by 
its  contents,  to  have  been  executed  after  the  others, 
probably  in  the  year  1803.  After  some  small  be- 
quests, the  testator  says,  ''I  give  the  whole  of  my 
property,  after  complying  with  what  I  have  men- 
tioned, to  the  male  heirs  of  my  nephew,  J.  T.M., 
laufvUy  begottenj  for  ever,  agreeable  to  the  law 
of  England,  which  was  the  law  of  our  State  before 
the  revolution,  that  is^  the  oldest  male  heir  to 
take  ail,  on  the  following  terms :  that  the  name  of 
the  one  that  may  have  the  rights  at  the  age  of 
twenty-one,  with  his  consent,  be  changed  to  Abra- 
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1824.  ham  Barnes,  by  an  act  of  public  authority  of  the 
State,  without  any  name  added ;  together  with  his 
taking  an  oath,  before  he  has  possession,  before  a 
magistrate  of  Saint  Mary's  county,  and  have  it  re- 
corded in  the  office  of  the  clerk  of  the  county,  that 
he  will  not  make  any  change  during  his  life  in  this 
my  will,  relative  to  my  real  property.  And  on  his 
refusing  to  comply  with  the  above  mentioned 
terms,  to  the  next  male  heir  on  the  above  mention- 
ed terms;  and  so  on,  to  all  the  male  heirs  of  my 
nephew,  J.  T.  M.,  as  may  be,  on  the  above  terms; 
and  all  of  them  refusing  to  comply,  in  a  reasonable 
time  after  they  have  arrived  at  the  age  of  twenty- 
one,  say  not  exceeding  twelve  months,  if  in  that 
time  it  can  be  done,  so  that  no  act  of  intention  to 
defeat  my  will  shall  be  allowed  of;  and  of  their 
refusing  to  comply  with  the  terms  above  n^ention- 
ed,  if  any  such  person  may  be,  then  to  the  son  of 
my  late  nephew,  J.  T.  M.,  named  A.  T.  M.,  on 
the  above  mentioned  terms;  and  on  his  refusal, 
to  his  brother,  J.  T.  M. ;  and  on  his  refusing  to 
comply  with  the  above  mentioned  terms,  to  the 
heirs  male  of  my  nephew,  A.  B.  T.  M.,  lawfully 
begotten,  on  the  above  mentioned  terms;  and  on 
their  refusal,  to  the  male  heirs  of  my  niece,  Mrs. 
Chichester,  lawfully  begotten,  on  their  complying 
with  the  above  mentioned  terms;  and  their  refiisal, 
to  the  daughter  of  my  nephew,  J.  T.  M.,  named 
Mary;  so  on,  to  any  daughter  he  may  have  or 
has.''  The  testator  then  appoints  J.  T.  M.  his 
sole  executor,  with  a  sala^  of  sixteen  hundred  dol- 
lars per  year  for  his  life;  and  adds,  "  and  that  my 
will  is,  that  he  shall  keep  the  whole  of  my  proper- 
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Qr  in  his  poesession  during  his  life/*    The  testator     1834. 
then  empowers  his  executor  to  manage  the  estate  ^"^^^^^ 
at  his  discretion,  to  employ  agents,  and  to  pay        ▼• 
them  such  salaries  as  he  shall  think  proper;  tore- 
pair  the  houses,  and  to  build  others,  as  he  may 
think  necessary;  to  reside  at  his  plantations,  and 
to  use  their  produce  for  his  support ;  and  adds, 
"  after  which,  to  be  the  property^  of  the  person 
that  may  have  a  right  to  it,  as  above  mentioned/' 
The  testator  also  requires  his  executor  to  take  an 
oath,  ^that  he  will  justly  account  for  the  property 
that  he  may  have  the  power  of." 

Richard  Barnes  died  in  April,  1 804,  and  J.  T.  M. 
proved  three  several  paper  writings,  as  his  last  will, 
and  qualified  as  his  executor.  The  testator  had 
one  brother,  who  died  in  his  lifetime  without  is- 
sue, and  one  sister,  who  intermarried  with  Thomp- 
son Mason,^  and  died  also  in  the  lifetime  of  the 
testator,  leafing  three  sons,  H.  T.  M.,  A.  B.  T.M., 
and  J.  T.  M.,  and  one  daughter,  A.  T^  M.,  one 
of  the  complainants,  who  intermarried  with  R. 
W.Chichester.  The  rights  of  the  said  A.  T. 
Chichester  are  conveyed,  by  deed,  to  trustees,  for 
the  benefit  of  herself  and  children.  J.  T.  M.  had 
no  son  living  at  the  death  of  the  testator,  but  has 
two  after-born  sons,  who  are  now  alive. 

The  Circuit  Court  dismissed  the  bill,  and  the 
cause  wan  brought  by  appeal  to  this  Court. 

The  appellants  made  the  following  points  in 
this  Court : 

1.  That  the  third  will,  whether  its  disposition 

Vol.  IX.  42 
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1824.     be  valid  or  not,  revokes  the  other  two,  sioce  it 
^^^^^  expresses  a  clear  inteotion  on  the  part  of  the  tes- 
▼.        tator,  to  dispose  differently  of  the  whole  estate. 

2.  That  it  gives  no  estate  for  life  or  years^  ab* 
solute  or  in  trust,  to  John  Thompson  Mason,  the 
respondent,  but  merely  the  custody  and  care  of 
the  property,  during  his  life,  as  agent  or  curator, 
with  a  salary  for^his  services. 

3.  That  no  estate  for  life  or  years,  can  be 
raised  for  him  by  implication,  because  the  origi- 
nal estate  did  not  move  from  him,  and  never  was 
in  him. 

4.  Consequently,  that  he  has  no  estate  of  free- 
hold,  with  which  a  subsequent  limitation  in  fee 
could  unite,  so  as  to  create  a  fee  in  him>  under 
the  rule  in  Shelly's  case. 

5.  That  if  he  takes  a  life  estate,  it  is  merel> 
fiduciary,  and  not  beneficial,  for  which  reason  it 
could  not  unite  with  a  Kmitation  over  in  fee,  if 
there  were  one,  so  as  to  give  him  a  fee  under  the 
rule. 

6.  That  the  words  in  this  will,  '^the  male  heir 
of  my  nephew,  John  Thompson  Mason,  lawfully 
begotten,  for  ever,"  as  explained  and  modified 
by  the  subsequent  expressions,  designate  the 
'^  male  heir  of  the  body  of  J.  T.  Mason,"  as  the 
person  who  is  to  take  the  estate,  and  thus  operate 
a  s  a^^  descriptio  persona,^*  and  not  as  a  ^  limita- 
tion." Consequently,  that  they  do  not  create 
such  an  c^state  of  inheritance,  as  is  capable  of 
uniting  with  a  jife  estate,  under  the  rule;  but  must 
operate,  if  at  all,  as  a  devise,  per  se,  of  an  estate 
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in  possession  or  remainder,  or  as  an  executory     1824. 

7.  That  this  disposition  cannot  operate  as  the  ^v. 
devise  of  an  estate  in  possession,  for  want  of 
some  person,  in  existence  at  the  testator^s  death, 
who  could  then  take:  Ist.  Because  the  person  de- 
signated, was  to  be  *'  the  heir"  of  John  Thomp- 
son Mason,  who  was  then  alive,  and  nemo  est 
hmres  tiventis.  2d<  Because,  as  he  had  then  no 
issue  male,  or  heir  male  of , his  body,  there  was 
no  person  who  answered  the  description,  taken 
in  its  largest  and  most  general  sense. 

8.  That  the  disposition  in  question  cannot  ope- 
rate as  a  remainder,  vested  or  contingent,  because 
there  was  no  preceding  estate  to  support  it;  none 
having  been  directly  given  to  John  Thompson 
Mason  by  the  will,  or  being  raised  for  him  by 
implication. 

9.  That,  admitting  John  Thompson  Mason  to 
have  a  life  estate  under  the  will,  which  might  sup- 
port a  remainder,  this  disposition  cannot  operate 
as  a  vested  remainder,  because,  at  the  testator's 
death,  there  was  no  person  in  existence  who  an- 
swered the  description ;  nor  as  a  contingent  re- 
mainder, because  it  depended  on  two  distinct  and 
successive  contingencies:  1st.  That  John  T.  Ma- 
son should  have  a  son ;  2d.  That  this  son  should 
live  to  the  age  of  twenty-one  years,  then  assume 
the  name  of  Abraham  Barnes,  by  legislative  au- 
thority, and  take  the  oath  prescribed  by  the  will, 
which  is  a  possibility  too  remote. 

10.  That  this  disposition  cannot  be  sup])orted 
as  an  executory  devise,  because  it  was  to  takf 
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1824.  effect  00  two  remote  and  contingeiiteYentiBi:  Ut^ 
That  the  eldest  son  of  John  T.  Mason  should 
▼oluntarily,  and  after  he  attained  the  age  of 
twenty-one  years^  change  his  name  to  that  of 
Abraham  Barnes,  through  the  operation,  of  a  le- 
gislative enactmept;  and,  2d.  That  he  should  take 
an  oath,  as  prescribed  by  the  will ;  which  events, 
if  they  took  place  at  all,  might  not  happen  within 
the  lifet^ne  of  John  Thompson  Mason,  and 
twenty-one  years  and  nine  months  afterwards. 

JMMs^  The  cause  was  fully  argued,  upon  all  these 
points,  by  Mr.  Jtnes  and  Mr.  Harper  for  the  ap- 
pellants, and  by  the  AUamey-Oeneral  and  Mr« 
Erhmet^  for  the  respondents;  but,  as  the  questions 
whether  an  estate  tail  vested  in  John  Thompson 
Mason,  and  whether  the  last  will  revoked  those 
which  preceded  it,  were  not  considered  and  de- 
termined by  the  Court,  it  has  not  been  thought 
necessary  to  report  that  part  of  the  argunient. 

The  counsel  for  the  appellants  stated,  that  as 
to  whether  a  condition  be  precedetit  or  wAseyiiM^ 
it  is  always  a  matter  of  construction,  depending 
on  the  intention  of  the  testator.  The  principle 
is,  thai  where  an  intention  appears  to  create  an 
estate  at  all  events,  and  merely  to  annex  a  con* 
dition  to  it,  by  which  it  may  be. defeated,  this  is 
a  condition  9ub$€quent:  and  if  foUowed  by  a  limi- 
tation over,  in  case  the  condition  be  not  fulfilled, 
it  makes  a  conditional  KmUatiomi.  But  if  the 
intent  appear  to  be,  that  the  vesting  or  creation 
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of  the  estate  shall  depend  on  the  condition,  then     1824. 
it  is  precedent.'    There  could  be  no  dispute  as  to  "^^^^^^ 
general  principles,  which  were  incontrovertibly        ▼• 
settled  by  all  the  authorities.     The  only  question 
was,  as  to  the  application  of  them  to  the  particular 
case.     They  entered  into  a  critical  examination  of 
the  words  of  the  last  will,  to  show  that  the  con- 
ditions annexed  to  the  estate  devised  to  the  oldest 
male  heir  of  J.  T.  M.^  were  precedent  and  not 
subsequent. 

The  counsel  for  the  respondents  considered 
the  conditions  as  iubsequent  and  not  precedent; 
or  rather,  they  considered  them  as  conditional 
limitations,  attached  to,  and  defeating,  in  each 
instance,  the  preceding  estate,  on  refusal  to  per- 
form the  acts  required,  and  thus  creating  a  new 
estate  in  tail  male.  It  was  said  to  be  laid  down 
by  the  authorities,  that  there  are  no  precise  tech- 
nical words  required  in  a  deed,  (a  fortiori  in  a 
will,)  to  make  a  stipulation  a  condition  precedent 
Or  subsequent.^  Neither  does  it  depend  on  the 
circumstance,  whether  the  clause  was  placed  prior 
or^  posterior  in  the  deed,  so  that  it  operated  as  a 
proviso  or  covenant;  for  the  same  words  have 
been  construed  to  operate  as  either  the  one  or  the 
other,  according  to  the  nature  of  the  transaction.' 

€  2  Cruue  Dig.  3, 4, 5.  Cat.  temp.  Talb.  l65.  1  T.  H.  645. 
2  Bo9.  i  PulL  295.  2  Vem.  620.  Feame  Cani.  Rem.  424, 425. 
502.    CoO.  Mnd.  878. 

6lFftiNL28.  2  Fan.  660.  Cot. lesy.  ToA.  164«  iBtur. 
38.    4Afrr.l929. 

e  HodMunt.Eul.IndiaCo.  1  T./L645. 
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1824.  Thus,  Lord  Eldon  says/  ''  I  take  it  to  be  fally 
settled,  that  a  cgndition  is  to  be  Construed  to  be 
precedent  or  subsequent,  as  the  intention  of  the 
testator  may  require/^  And  Heath,  J.,  in  the  same 
case,  adds,  "  It  has  been  truly  said,  that  there 
are  no  technical  words  by  which  a  condition  pre- 
cedent is  distinguishable  from  a  condition  subse- 
quent; but  that  each  case  is  to  receive  its  own 
peculiar  construction,  according  to  the  lintent  of 
the  devisor."  Now,  let  that  test  be  applied  to 
the  point  in  question.  It  is  cleur  that  the  testa- 
tor intended  the  estate  for  the  benefit  of  the  sons 
of  J.  T.  M.,  ailer  his  death,  and  successively  for 
the  heirs  male.  If  this  be  a  condition  precedent, 
as  is  contended  by  the  appellants,  and  the  will  of 
1789  be  entirely  revoked,  the  fee  will  be  in  the 
heirs  at  law,  from  the  death  of  J.  T.  M.,  till  the 
condition  be  performed,  and  the  rents,  issues,  and 
profits,  belong  to  them.  Suppose  the  first  heir 
male  an  infant  of  tender  years;  the  rents,  &c.  do 
not  go  to  his  maintenance  and  education,  nor  yet 
accumulate  for  his  benefit,  as  was  directed,  even 
in  the  lifetime  of  his  father.  Let  him  die  under 
twenty-two,  without  having  performed  the  condi- 
tion, leaving  an  infant  son;  that  son  mast  take  by 
inheritance,  if  at  all,  and  not  by  purchase.  Can 
he  take  by  inheritance  from  his  father,  an  estate 
tail  that  never  vested  in  his  father  ?  But  suppose 
he  can,  there  is  still  another  long  enjoyment  of 
the  estate  by  the  heirs  at  law,  for  their  own  bene- 
fit*   The  appellants  seek»  by  making  this  a  con* 

a  In  Planner  v.  Scudamorei  2  Bot.  t  FiilL  395- 
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dition  precedent,  entii'ely  to  defeat  the  testator^s     1824* 
bountifiil  intentions  in  favour  of  J.  T.  M.*8  ^• 
mily:  for  they  sayi  this  being  a  condition  prece- 
dent, the  limitation  cannot  take  effect  as  a  con- 
tingent remainder;  for  then  there  would  be  three 
contingencies,  and  a  possibility  on  a  possibility 
necessary  to  its  vesting.  '  It  is  clear,  then,  that  to 
preserve  the  testator's  primary  or  general  inten- 
tion, or  indeed  any  part  of  his  intention  tovirards 
that  family,  the  terms  must  not  be  considered  as 
a  condition  precedent     In  a  will,  no  words  of 
condition  are  too  strong  to  bef^d  to  the  testator's 
intention.    Thus,  ^  if  a  man  devises  ar  term  to 
A.,  and  that  if  his  wife  suffers  the  devisee. to  en- 
joy it  for  three  years,  she  shall  have  all  his  goods 
as  executrix;  but  if  she  disturbs  A.^  then  he 
makes  B.  his  executor,  and  dies ;  his  wife  is  exe- 
cutrix presently:  ifor  though  in  grants,  the  estate 
shall  not  vest  till  the  condition  precedent  is  per- 
formed, yet  it  is  otherwise  in  a  willf  which  must 
be  guided  by  the  intent  of  the  parties;  and  this 
shall  not  be  construed  as  a  condition  precedent, 
bot  only  as  a  condition  to  abridge  the  power  of 
the  executrix,  if  she  perform  it  not/'*    Although 
the  conditions  over  may  be  void,  their  existence 
may  be  used  to  illustrate  the  testator's  mtention, 
and  to  show  that  this  was  intended  to  operate  only 
as  a  limitation.    It  was  intended  that  every  one 
having  the  right,  should  change  his  name,  and 
take  the  oath,  before  he  had  possession;  '^  so  that 
no  act  of  intention  to  defeat  his  will  should  be 

«  JfoniDgST.  Gore,  Cro.  BSx.  219* 
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1824.  allowed  of.^  Those,  then,  taking  by  inheritance 
through  the  first  heir  male,  were  to  be  subject  to 
this  condition,  and  on  their  refusing,  the  estate 
was  to  go  over.  It  is  impossible  to  contend,  that 
those  so  taking  by  inheritance,  should  be  regarded 
as  purchasers,  or  that,  with  them,  this  should  be 
considered  as  a  condition  precedent:  and  why 
should  not  the  same  construction  of  the  testatorV 
intention,  that  must  be  given  with  respect  to 
them,  be  given  in  the  first  instance,  where  the 
same  proviso  is  used,  viz.  that  it  is  a  conditional 
limitation,  on  the  refiisal  to  perform  which,  the 
antecedent  estate  is  defeated,  and  a  new  one 
arises?  Unquestionably  the  limitation,  on  refusal 
to  comply,  is  a  conditional  limitation.  If,  then, 
between  such  conditional  limitation  and  a  condi- 
tion precedent,  bearing  on  the  same  object,  (let 
the  words  be  ever  so  clear,)  there  be  a  positive 
incompatibility,  the  principle  must  be  applied, 
that  if  words  be  so  inconsistent  that  they  cannot 
possibly  stand  or  be  reconciled,  those  words  shall 
he  rejected  which  are  least  consistent  with  the 
general  intention  of  the  testator.*  The  incom- 
patibility between  conditions  and  conditional  limi- 
tations, results  frooi  this :  **  conditions  can  only 
be  reserved  to  the  feofier>  donor,  lessor,  or  their 
heirs,  but  not  to  a  stranger;*'  and  this  by  impli- 
cation, without  any  words  of  reservation;  and  for 


a  2F(niH  Bq.  c.  S.  s.  5.  (Note  L  p.  69.)  Haws  v.  Haws,  S 
Jik.  524.  1  Fex.  14.  Perkins  v.  Bayntom,  1  Bro.  Ck.  Cat.,118, 
Doe  v..  Aplyn,  4  T.  it  88. 
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every  condition  broken,  the  heir  of  the  donor  1834. 
ahidl  enter,  and  by  so  doing,  restore  the  original  ^'^^^^ 
Estate.  So  that,  except  in  gavelkind*  and  borough-  ^  t. 
engliiih/and  a  husband's  alienating  his  wife's  estate 
on  condition/  the  heir  at  law  enters  and  holds  for 
bis  own  benefit.  This  applies  to  conditions  fu6- 
tequent.  As  to  conditions  precedent^  the  estate 
remaids  in  the  heir  at  law/and  never  vests  till  the 
performance  of  the  condition,  and,  during  all  that 
time,  the  heir  at  law  holds  it  beneficially.  But 
the  efibot  of  a  conditional  limitation  is,  that  the 
next  devisee  alone  can  enter,  and  he  takes  and 
enjoys  for  his  own  benefit.  Now,  it  is  incompa- 
tible, that  the  heir  at  law  should  have  the  right  to 
hold  the  estate  for  his  own  benefit,  and  the  devi- 
see to  hold  it  for  his  benefit ;  and  in  these  incom- 
patible results,  the  question,  which  shall  prevail, 
must  depend  upon  which  is  conformable  to  the 
inteittion  of  the  testator.  Thus,  it  is  laid  down 
that  **  words  of  an  express  condition  shall  not 
ordinarily  be  construed  into  a  limitation;  but 
where  an  estate  is  to  remain  over  for  breach  of  a 
eoifdition,  which  is  by  express  words  a  condition, 
yet  it  (Might  t6  be  intended  as  a  limitation.'"  And 
the  cotitrary  doctrine  in  Mary  Portington^s  case,' 
ha*  be^n  often  denied  to  be  law.'^ 


ii  A).  UH.  11,  12. 
k  Qodk.  S. 
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1824.  The  expression  '*  before  he  has  possession/*  is 
much  relied  on^  as  showing  a  condition  precedent* 
But  is  must,  like  other  equally  strong  expressions, 
bend  to  the  testator's  general  intent,  and  to  the 
words  ^' who  has  the  right/'  How  ''has  the  right," 
if  obtaining  an  act  of  the  legislature  and  changing 
the  name  after  twenty-one,  be  a  condition  prece- 
dent? For  then  no  estate  can  vest,  and  no  right 
be  hud,  till  the  condition  be  performed.  So  it  is 
said,  the  will  shows  the  right  is  not  to  commence 
tiU  he  has  arrived  at  twenty-one.  But  the  age  of 
twenty-one  connects  itself,  both  in  sense  and 
graitimar,  with  the  act  to  be  done,  and  not  with 
the  vesting  of  the  right.  The  expression  ''refu- 
sing.'to  comply,"  tmd  the  giving  over  the  estate  to 
others,  show  the  refusal  to  be  the  definite  act,  by 
which  one  estate  was  to  be  determined,  and  the 
other  to  commence.  Thus  where  similar  words 
were  used, ''  on  condition  that  he  should  in  twelve 
months  after  tbs  testator's  death,  or  in  twelve 
months  after  her  attained  the  age  of  twenty-one 
years,  suffer  a  recovery  of  an  estate  in  the  county 
of  Warwick,  and  settle  it  to  certain  uses,"  they 
were  clearly  taken  to  be  a  conditio!)  subsequent, 
and  not  a  conditional  limitation.*  Indeed,  the 
words  *' before  he  has  possession,"  are  susceptible 
6f  another  interpretation,  consistent  with  the  pre- 
vious yesting  of  the  estate.  The  testator  did  not 
view  all  possible  contingencies  Accurately.  He 
clearly  took  for  granted  that  the  one  to  fake  would 
be  an  infant,  and  meant  to  make  a  provision  ac- 
cordingly.   He  probably  used  those  words  to  dis- 

a  Duke  of  MoDta|aev.  BeaulieUiS  Bro.  Pari.  Cot.  277- 
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tioguish  the  time  when  a  guardian  would  receive 
the  rents,  issues  and  profits,  from  that  when  the 
minor  would  come  into  the  actual  possession  of 
his  estate. 

The  cause  was  continued  for  advisement,  to  the 
present  term. 

Mr.  Chief  Justice;  Marshall  delivered  the  opi-  Feb.  9,  i8£% 
nion  of  the  Court;  and,  after  stating  the  case, 
proceeded  as  follows : 

If  the  estate  should  yield  .^ny  surplus  profits, 
after  satisfying  the  charges  placed  on  it  by  the  tes- 
tator, J.  T.  M.  is  directed  to  account  for  those  pro- 
mts, and  they  are  the  property  of  "  the  person  that 
may  have  the  right,"  according  to  the  language  of 
the  will. 

Are  the  heirs  at  law  the  persons  ^'whohave^the 
right,**  according  to  this  language  ? 

Certainly  not*  The  plain  intention  of  the  will 
is  to  exclude  them.  They  admit  this ;  and  sup- 
port their  claim  by  alleging  that  the  will,  safar  as 
respects  the  devises  which  are  to  tike  place  after 
the  deadi  of  J.  T.  M.,  is  utterly  vtrid,  the  timita- 
tions  over  being  too  remote- 

The  first  limitation  is  to  '^  the  male  heirs  of  my 
nephew,  J.  T.  M.,  lawfully  begotten,  forever, 
agreeably  to  the  law  of  England;**  that  is,  the  old- 
est male  heir  to  take  all. 

If  the  clause  stopped  here,  there  could  be  no 
question  in  the  case.  The  person  who  should  be 
the  eldest  male  heir  of  J.  T.  M.  at  the  time  of  his 
deaith,  would  take  the  estate.  But  the  testator 
proceeds  to  prescribe  the  ''terms**  on  whifth  such 
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1824.  eldest  male  heir  should  take.  They  are, ''  that  the 
^•^^[^'J^  name  of  the  one  that  may  have  the  right,  at  the 
V.  age  of  twenty-one,  with  his  consent,  be  changed 
to  Abraham  Barnes,  by  an  act  of  public  authority 
of  the  State,  without  any  name  added,  together 
with  his  taking  an  oath  before  he  has  possession  ;^ 
''that  he  will  not  make  any  change  during  his  life 
in  this  my  will,  relative  to  my  real  property.  And 
on  his  refusing  to  comply  with  the  above  mention- 
ed terms,  to  the  next  male  heir,  on  the  above  men- 
tioned terms ;  and  so  on,  to  all  the  male  heirs  of 
my  nephew,  J.  T.  M.,  as  m^y  be,  on  the  above 
terms ;  and  all  of  them  refusing  to  comply  in  a 
reasonable  time  after  they  have  arrived  at  the  age 
of  twenty-one,  say  not  exceeding  twelve  months, 
if  in  that  time  it  can  be  done,  so  that  no  act  of  in- 
tention to  defeat  my  will  shall  be  allowed  of;  and 
on  their  refusing  to  comply  with  the  tenhs  above 
mentioned,  if  any  such  person  may  be,  then  to  the 
son  of  my  late  nephew,  H.  T.  M."  &c. 

The  time  allowed  the  eldest  male  heir  of  J.  T.M. 
to  perform  the  condition  on  which  his  estate  would, 
according  to  the  words  of  the  will,  become  abso* 
lute,  is  twelve  months  after  he  shall  attain  his  age 
of  twenty-one  years.  As  J.  T.  M.  might  die, 
leaving  no  son  alive  at  his  death,  but  leaving  his 
wife  ensient  of  a  son,  it  is  obvious  that  the  contin*" 
gency  on  which  the  estate  depended  might  not 
happen  within  a  life,  or  lives,  in  being,  or  within 
twenty-one  years  and  nine  months  after  the  drath 
of  J.  T.  M.  If,  therefore,  the  estate  did  not  vest 
until  die  contingency  should  hq»p«%  thelimita^ 
tioil  over  to  the  eldest  male  hour  of  J.  T.  M.,  de- 


OF  THE  UNITED  STATES.  341 

ponds  on  an  event  which  is  too  remote  to  be  tolera-  1 824* 
ted  by  the  policy  of  the  law,  and  the  remainder  is, 
conaequently,  void.  If,  on  the  contrary,  the  estate 
18  to  vest  on  the  death  of  J.  T.  M.,  to  be  devested 
on  the  non-peribrmance  of  the  condition,  the  limi- 
tation in  remainder  is  valid,  and  the  plaintiflfs  are 
not  entitled  to  the  account  for  which  the  bill  prays. 

The  inquiry,  then,  is,  whether  the  conditious 
annexed  to  the  devise  of  the  remainder,  be  prece- 
dent or  subsequent ;  and  this,  it  is  admitted,  must 
be  determined  by  the  intention  of  the  testator, 
which  intention  is  to  be  searched  for  in  his  will. 

All  the  instruments  of  writing  purporting  to  be 
his  last  will,  show  that  his  firm  and  continuing  pur- 
pose, from  the  Slat  day  of  October,  in  the  year 
1789,  to  the  time  of  his  death,  in  the  year  1804, 
was  to  preserve  his  estate  entire  for  the  benefit  of 
a  single  devisee,  andi  not  to  permit  it  to  be  divided 
among  his  heirs.  The  same  papers,  likewise,  show 
that  the  first  object  of  his  affection  and  bounty, 
was  J.  T.  M. ;  and  the  second,  was  the  eldest  male 
heir  of  J.  T.  M.  An  ample  and  unconditional 
provision,  perhaps  equivalent  to  the  whole  value  of 
bis  real  estate,  is  'made  for  J.  T.  M.  during  his 
life ;  and  on  his  death,  the  whole  real  estate,  with 
any  residuum  of  profit  which  might  possibly  be  ac- 
cumulated during  his  life,  is  given  to  his  eldest 
male  heir.  If  these  devises  should  be  expressed 
in  ambiguous  language,  this  obvious  and  ^  para- 
asount  intention  ought  to  serve  as  a  key  to  the 
coDstnvstion. 

The  language  of  the  devise  in  remainder,  im- 
4»ts  an  intention  that  it  should  take  effect  on  the 
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1824.  determination  of  the  particular  estate.  So  soon  as 
^"^^^^^  J*  T.  M.,  the  first  object  of  his  bounty,  is  remo- 
V.  vedy  the  eldest  male  heir  of  J.T.  M .,  the  second  ob- 
ject of  iiis  bounty,  comes  into  view :  "I  give  the 
whole  of  my  property"  *'to  the  male  heirs  of  my 
nephew,  J.  T.  M.,  lawfully  begotten,  for  ever, 
agreeable  to  the  law  of  England  ;  that  is,  the  old- 
est male  heir  to  take  all,  on  the  following  terms," 
&c.  These  words  postpone  the  interest  of  the 
devisee  no  longer  than  till  he  can  be  ascertained ; 
th&t  is,  till  the  death  of  J.  T.  M.,  who  was  to  occu- 
py the  premises  for  his  life.  The  eldest  male  heir 
of  J.  T.  M.  would  be  known  at  his  death,  at  which 
time  the  particular  estate  which  was  carved  out  of 
this  general  devise,  m  >uld  determine,  or  at  far- 
thest, within  nine  m' nths  afterwards.  The  lan- 
guage is  not  such  as  a  man  would  be  apt  to  use 
who  (contemplated  any  interval  between  the  parti- 
cular estate  and  the  remainder.  The  words  im- 
port the  same  intention,  as  ifhe  had  said,  1  give  to 
the  eldest  male  heir  of  J.  T.  M.  all  my  property, 
on  condition  that,  at  the  age  of  twenty-one  years, 
his  name  be  changed  to  that  of  Abraham  Barnes, 
by  an  act  of  public  authority  of  the  State,  &c. 
Such  words,  it  seems  to  the  Court,  would  carry  the 
estate  immediately  to  the  devisee,  without  waiting 
for  the  performance  of  the  condition. 

With  this  general  intent,  manifested  in  each 
of  these  instruments,  and  this  language,  showing 
the  expectation  that  no  interest  would  intervene 
between  the  particular  estate  devised  to  J.  T.  M. 
and  that  to  his  eldest  male  heir,  the  conditions  oil 
which  that  devise  was  made,  must  be  expres^d 
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in  language  to  ahow  yerj  clearly,  that  thef  were     1824. 
to  be  performed  before  the  estate  could  veat,  to 
justify  the  Court  in  putting  that  constructioQ  on 
this  will* 

Let  that  language  be  examined.  The  d^vise 
is  of  the  whole  property  to  the  male  heirs  of  J. 
'T.  M.»  in  succession,  the  eldest  to  take  first. 
The  condition  is  to  be  performed  by  **  the  one 
that  may  have  the  right"  In  the  mind  of  thie 
testator,  then,  the  right  was  to  precede  the  condi- 
tion, not  be  created  by  it.  He  would  not  have 
described  the  person  who  was  to  perform  the  con- 
dition»  as  already  having  ^'  the  right,"  if  the  im- 
pression on  his  mind  had  been,  that  no  person 
would  have  the  right  until  the  condition  should  be 
performed. 

This  expression  is  entitled  to  the  more  influence, 
fronr  the  consideration  that  the  condition  is  to  be 
performed  by  the  person  having  the  right  at  the 
age  of  twenty-one,  or  in  a  convenient  time  after- 
wards. The  devisee  might  be  an  infant  at  the 
time  of  the  death  of  J«  T.  M.  The  person  who  has 
the  right,  if  an  infant,  is  allowed  till  he  attains 
Us  age  of  twenty-one  years,  and  ja  reasonable 
time  afterwards,  to  perform  the  condition.  This 
w^inconsistent  with  the  idea  that  the  condition 
sinst  be  performed  before  the  estate  vested,  be- 
fore the  right  accrued. 

The  testator  then  directs,  m  addition  to  the 
change  of  name,  that  an  oath,  prescribed  in  his 
will,  shall  be  taken,  and  then  proceeds,  **  and  on 
his  (the  person  that  may  have  the  right)  refiising 
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1824.     to  cbdiply  with  the  above  mentioned  tBium,  to  the 
next  male  heir  on  the  same  terms/* 

The  property  is,  in  the  first  instanoe,  devised 
to  all  the  male  heirs  of  J.  T.  M.,  the  oldest  to 
take  first.  The  testator  then  proceeds  to  describe 
the  state  of  things  in  which  the  next  oldest  is  to 
take.  That  stiette  of  things  u  the  refM$al  of  the 
oldest  to  comply  with  the  terms  annexed  to  the 
estate,  given  to  him.  Upon  this  refusal,  the  devise 
is  immediate.  No  intervention  of  the'heir  at  law 
is  necessary  to  defeat  the  title  of  the  oldest,  and 
to  vest  the  property  in  the  next  male  heir.  But, 
until  this  refusal,  the  rights  of  the  oldest  remain 
unchanged. 

Although  the  ^ords  *^  refusing  to  comply,**  may, 
in  general,  have  the  same  operation  in  law  as  the 
words  **  failing  to  comply"  would,  have;  yet,  in 
this  case,  they  are  accompanied  and  explained  by 
other  words,  which  show  that  the  word  '<  re- 
fusing'* was  used  in  a  sense  which  might  leave  the 
estate  in  the  devisee,  though  his  name  should  not 
be  changed.  Where  the  condition  to  be  per- 
formed depends  on  the  will  of  the  devisee,  his 
ftilure  to  perform  it  is  equivalent  to  a  refusaL 
But  where  the  condition  does  not  depeAd  on  his 
will,  but  on  the  will  of  those  over  -whom  be  can 
have  no  control,  there  is  a  manifest  distinctioii 
between  <^  refusing,*'  and  '^  failing^*  to  comply  with 
it.  The  first  is  an  act  of  the  will,  the  second 
may  be  an  act  of  inevitable  necessity. 

In  this  case,  the  name  is  to  be  changed  by  a 
legislative  act.  Now  the  eldest  male  heir  of  J. 
T.  M.  may  petition  for  this  act,  but  the  Legisla- 
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turemay  refuse  to  pass  it.  In  such  a  case,  the  1824. 
devisee  would  not  **  refuse"  to  comply  with  the 
terms  on  which  the  estate  was  given  to  him ; 
those  terms  would  neither  be  literally  nor  sub- 
stantially violated.  If  there  were  nothing  in  the 
words  of  the  will  to  give  additional  strength  to 
this  construction,  the  refusal  of  the  Legislature 
to  pass  the  act  would  not  be  a  refusal  of  the  de- 
visee to  comply  with  the  terms,  and  would  seem 
in  reason  to  dispense  with  the  condition,  as  ef- 
fectually as  the  passage  of  an  act  to  render  the  con- 
dition illegal.  Its  performance  would  be  impos- 
sible, without  any  default  of  the  devisee. 

But  there  are  other  words  which  show  conclu- 
sively that  the  testator  intended,  by  this  ^expres- 
sibn,  to  make  the'  devise  to  the  next  and  other 
devisees  to  depend  entirely  on  a  wilful  and  volun- 
tary disregard,  on  the  part  of  the  eldest,  of  the 
terms  on  which  the  property  was  devised  td  him. 

After  giving  the  eptste  to  the  male  heirs  of  J. 
T.  M.,  in  succession,  the  testator  proceeds,  ''And 
all  of  them  refusing  to  Qomply,  in  a  reasonable 
time  after  they  have  arrived  at  the  age  of  twenty- 
one,  say  not  exceeding  twelve  months,  if  in  that 
time  it  can  be  done^  90  that  no  act  of  intention  to 
defeat  my,  will  shall  he  allowed  of  and  of  their 
refusing  to  comply  with  the  terms  above  men- 
tioned, if  any  such  person  may  be,  then  to  the 
son  of  my  late  nephew,  H.  T.  M.,**  &c. 

These  words  expressly  refer  to  all  the  male 
heirs  of  J.  T.  M.,  including  the  oldest,  apply  to 
each  particular  devise,  and  fully  explain  the  inten- 
tion of  the  testator  on  the  subject  of  the  change  of 
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1824.  same.  It  is  to  be  changed  in  twelve  months 
,' after  the  devisee  attains  his  age  of  twenty-one 
years,  **  if  in  that  time  it  can  be  done  ;'*  and 
this  provision  is  made,  that  •''  no  act  of  intention 
to  defeat  his  will  may  be  allowed  of.''  The  de- 
vise over  is  on  '^  refusing'' to  comply  with  the 
terms  on  which  the  estate  is  given  in  the  first  in- 
stance, and  this  ^^  refusing ,  to  comply,"  takes 
place  only  ''if  it  can  be  done"— exists  only  where 
there  is  ''  an  act  of  intention  to  defeat  his  will." 
If  It  **  cannot  be  done,"  if  there  be  ''  no  act  of 
intention  to  defeat  his  will,"  theA  there  is  not  that 
*'  refusing  to  comply  with  the  terms"  on  which 
tha  devise  over  is  to  take  place. 

All  these  provisions  appear  to  the  Court  to  de- 
monstrate that  the  testator  intended  the  devise  to 
take  effect  immediately,  to  be  deCeated  by  the  de- 
visee's refusing  to  comply  with  the  terms  on  which 
the  property  was  given. 

The  devisees  are,  all  of  them,  the  coheirs  of 
the  testator,  and  the  whole  purpose  of  the  will 
is  to  prevent  their  inheriting  any  part  of  his  estate 
as  his  heirs.  J.  T.  M.  takes  an  interest  for  lifef 
beneficially,  to  a  considerable  extent,  perhaps  to 
the  whole  extent  of  the  profits,  certainty  to  the 
whole  extent,  if  he  chooses  to  expend  the  whole, 
except  1600  dollars  per  annum,  in  repairs,  build- 
ings, and  the  support  of  himself  and  family ;  and 
is  to  take  the  surplus  profits,  if  there  be  any,  as 
trustee :  but  as  trustee  for  whom  ?  For  his  ^dest 
male  heir,  not  for  the  heirs  of  his  testator. 

That  eldest  male  heir  takes  the  whole  proper- 
ty, including  these  possible  surplus  profits,  on 
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certain  conditions,  one  of  which  is,  the  cbangd     1824. 
of  his  name  by  act  of  Assembly.    Ha  nvght  pos- 
sibly, nay  probably,  be  an  infant,,  for  J.  T.  SL 
had  no  .male  heir  at  the  death  of  the  testator. 
The  event  of  his  being  an  infant  is  particularly 
contemplated,  and  provided  lor,  in  the  will.  Such 
infant  devisee  is  allowed  twelve  months,  after  af« 
taining  his  full  age,  to  perform  the  condition.  No 
provision  whatever,  if  the  estate  does  net  vest  Im*. 
mediately,  is  made  for  his  education  r.nd  mainte- 
nance.   Not  even  these  surplus  profits,  which  are 
so  carefully  to  accumulate  for  his  use,  are  given  to 
him.     The  infant  orphan,  heir  of  an  enormous 
estate,  who  was  the   particular    favourite,    and 
whose  future  grandeur  constituted  the  pride  of  his 
ancestor,  is  cast,  by  this  construction,  on  the  world, 
without  the  means  of  subsistence,  while  the  whole 
profits  of  his  estate  pass,  without  pccount,  to  those 
for  whom  the  testator  intended  nothing. 

The  estate  is  devised,  in  succession,  to  each  of 
the  heirs  of  the  testator,  6n  the  same  condition ; 
and, .  if  it  be  a  condition  precedent,  the  conse- 
quence is,  that  the  same  persons  who  could  not 
take  it  in  succession,  as  he  wished  it  to  pass,  would 
take  it  in  common,  as  he  wished  it  not  to  pass. 
The  whole  scheme  of  the  will  would  be  defeated, 
and  an  object  be  effected,  which  all  his  ingenuity 
had  been  exerted  to  prevent. 

In  this  view  of  the  case,  it  majrbe  proper  again 
to  observe,  that  the  devise  over  to  the  second  male 
heir  of  J.  T.  M.,  is  limited  to  take  effect  on  the 
refusal  of  the  eldest  tb  perform  the  terms  on  which 
the  estate  iA  given  to  him.    This  must  be  a  volun- 
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1824.  tary  refusal,  an  ''  act  of  iDtention  to  defeat  his 
wilK"  Now,  a  failure  to  perform  the  condition 
may  take  place,  although  the  devisee  may  have 
used  his  utmost  endeavours  to  perform  it:  the 
Legislature  may  refuse  to  pass  the  act  required. 

If  it  be  a  condition  precedent,  the  estate,  in 
that  event,  can  never  vest,  and  the  whole  inten- 
tion of  the  testator  may  6e  defeated,  without  the 
fault  of  the  devisee.  But  the  will  was  framed 
with  very  different  views.  The  testator  declares, 
that  each  devise  over  is  to  take  effect  on  the  pre- 
vious devisee's  **  refusing^  to  comply  with  the 
terms  on  which  the  devise  was  made  to  him ;  on 
his  obtaining  the  act  of  Assembly,  "  if  it  can  be 
done  ;'*  on  there  being  no  **  act  of  intention  to  de- 
feat his  will/'  This  construction  would  make  the 
devise  to  depend  on  the  will  of  the  Legislature, 
although  the  testator  declares  that  it  shall  depend 
on  the  devisee  himself. 

To  take  ihe  oath  not  to  make  any  alteration  in 
the  will,  so  far  as  respects  the  real  property*  is 
completely  within  the  power  of  the  devisee,  and 
this  is  directed  to  be  taken  ''  before  he  has  posses- 
sion."   This  direction  shows  the  opinion  of  the 
testator,  that  the  estate  vested  immediately,  other- 
wise there  could  be  no  necessity  for  the  clause  i 
pending  the  possession.  It  would  be  a  very  i 
declaration,  to  say,  that  the  devisee  should  not  take 
possession  of  an  estate  to  which  he  had  no  right. 
This  assists,  too,  in  marking  more  clearly  the  dis- 
tinction taken  by  the  testator,  between  a  condition 
anne^  to  the  estate,  which  was  in  the  power  of 
the  devisee,  and  one  not  in  his  power.    Thepos*^ 
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session  is  not  postponed  until  he  shall  obtain  an     1824. 
act  of  the  Legislature  for  the  change  of  his  name,  ^'^''^^ 
but  is  postponed  until  he  shall  take  the  oath  di-        v. 
rected  by  the  will. 

In  the  case  of  Grulliver  v.  Ashhy^  (4  JE?iirr. 
1929.)  William  Wykes  devised  his  estate  to  seve- 
ral persons  in  succession,  after  the  death  of  his 
wife,  and  added  the  following  clause :  '*  Provided 
always,  and  this  devise  is  expressly  on  this  con- 
dition, that  whenever  it  shall  happen  that  the  said 
mansion  house>  and  sAid  estates,  after  my  wife's 
decease,  shall  descend  or  come  to  any  of  the 
persons  herein  before  named,  [that]  the  person 
or  persons  to  whom  the  same  shall,  from  time  to 
time,  descend  or  come,  [that  he.  or  they]  do  or 
shall  then  change  their  surname,  and  take  upon 
them  and  their  heirs  the  surname  of  Wykes  only, 
and  not  otherwise." 

In  giving  his  opinion  on  this  case,  Lord  Mans- 
field said,  '^  First,  that  this  is  not  a  condition  pre- 
cedent. It  can  not  be  complied  with  instantly.  It 
is  ^  to  take  the  name  for  themselves  and  their  heirs.' 
Now,  many  acts  are  to  be  done  in  order  to  oblige 
thci  heirs  to  take  it,  such  as  a  grant  from  the  King, 
or  an  act  of  Parliament. '  It  is  not,  therefore,  a 
condition  precedent,  but,  being  penned  as  a  con- 
dition, it  must  be  a  condition  subsequent.'' 

All  the  Judges  concurred  in  the  opinion,  that  it 
was  toot  a  condition  precedent.  Mr.  Justice  Yates 
thought  it  DO  more  than  a  recommendation.  The 
other  Judges  considered  it  as  a  condition  subse- 
quent 

To  the  reason  given  by  Lord  Mansfield,  for 
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1824..  coDsidering  the  conditions  on  which  the  testator, 
in  the  case  in  Burrow,  devised  his  estates,  a*  con- 
ditions subsequert^  are  superadded,  in  the  case 
at  the  bar,  others  of  great  weight,  which  have  been 
mentioned  and  relied  on. 

Tbe  case  put  at  the  bar,  that  the  eldest  male 
heir  of  J.  T.  M.  might  die  within  twelve  months 
after  attaining  bis  age  of  twenty-one  years,  leaving 
an  infant  son,  deserves  serious  consideration..  If 
the  estate  lasted  in  the  ancestor,  it  would  descend 
to  him.  If  the  condition  be  precedent,  the  estate 
did  not  vest,  and  cannot  descend  to  hini.  This 
would  be  contrary  to  the  general  spirit  of  the  will.. 

If  the  chapge  of  name  constituted  the  Whole 
condition  of  the  devise,  the  proofs  iumiphed  by 
the  will  of  its  being  a  conditiob  subsequent,  are  so 
strong  as  to  dispel  all  reasonable  doubt.  But 
there  is  another  condition,  respecting  which  the 
intention  is  less  obvious. 

The  person  ''  that  may  have  the  right''  is  to 
procure  an  act  of  Assembly  for  the  change  of 
bis  name,  <' together  with  his  taking  an  oath,  be- 
fore he,  has  possession,  before  a  magistrate,"  &c. 
**  that  he  will  not  make  any  change  during  his  life 
in  this  my  will>  relativeto  my  real  property." 

It  has  been  truly  said,  that  this  conditipn  is 
against  law^  is  repugnant  to  the  nature  of  the  es- 
tate, and  consequently  oid.  But  if  this  be  a 
condition  precedent,  its  being  void  will  not  benefit 
ihe  devisee.  It  becomes  necessary  to  inquire, 
therefore,  whether  this  also  be  a  condition  subse- 
quent. Or  must  be  performed  before  the  estate  can 
vest. 
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In  making  the  devise,  the  testator  uses  the  1824. 
words,  "  I  give  the  whole  of  my  property/*  Im- 
mediately afterwards,  he  describes  the  person  who 
18  to  perform  the  conditions  on  which  the  proper- 
ty is  given,  as  ^'  the  one  that  may  have  the  right  i^ 
knd,  «fter  directing  the  change  of  name,  «dds, 
^'tdgether  with  his  taking  an  oath,  before  As  hoi 
pa$$e$$t(m,  before  a  magistrate  of  St.  Mary's  coun* 
ty/'&c. 

The  person  who  ''has  the  right,*'  is  to  take  the 
oath  '' before  he  has  possession.**  Title  then  iiB 
distinguished  from  possession.  The  most  attentive 
pernsal  of  the  will  furnishes  no  reason  for  the 
opinion  that  the  testator  has  confounded  posses- 
sion with  title.  All  those  parts  of  the  will  which 
respect  change  of  name,  dispose  of  the  whole  pro- 
perty, and  dispose  of  it  in  such  terms  as  to  show, 
we  think,  a  clear  intention  that  the  right  should 
vest  in  the  devisee  on  the  death  of  J.  T.  M.,  to  be 
defeated  on  the  nonrperformance  of  the  condition 
annexed  to  the  estate.  Tho  change  of  language, 
and.  ihe  adoption  of  the  word  ''  possession,**  indi- 
cate very  strongly  that  the  word  was  used  in  its 
popular  sense,  to  denote  the  taking,  actual  and 
corporal  possession  of  an  estate.  The  testator 
wfiJB  contemplating  the  event  of  an  infant  becoming 
entitled  to  his  property,  and  providing"  for  that 
event.  Such  infant  was,  within  twelve  months 
after  attaining  his  age  of  twenty-one  years,  *'  if 
in  that  time  it  could  be  done,**  to  obtain  an  act  of 
the  Legislature  for  the  change  of  his  name  ;  find 
.  moreover  to  take  the  oath  prescribed,  "  before  he 
has  possession;**  alluding,  we  think,  clearly,  to 
that  possession  which  an  infknt  devisee  takes  of 
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1824.  btt  estate,  when  he  attaint  hia  majoriiy*.  A  dif^ 
ferent  construction  would  make  this  deVise  repug- 
nant to  itii^elf.  It  would  make  the  devise  to  de- 
pend on  two  conrlitionfiiy.  to  be  performed  at  the 
same  time,  and  yet  the  one  to  precede  the  Festing 
of  the  estate,  and  the  othel-  to  be  capable  of  beiing 
perfbrmed  more  than  twenty  years  after  it  liad 
vested.  The  word  possession  cannot  be  con- 
strued fis  equivalent  to  right,  for  the  purpose  of 
producing  such  consequences  as  these. 

After  disposing  of  his  estate  in  fee  tail,  the  tes- 
tator proceeds  to  carve  out  a  particular  estate  for 
his  favourite  nephew,  J.  T.  M. ;  and  it  is  not  en- 
tirely unworthy  of  notice^  that  he  continues  the 
use  of  the  wor  ^  ^'  possession,"  with  the  obvious  in- 
tent to  affix  to  it  the  meaning  of  simple  occupan- 
cy. It  is  impoissibie  to  read  these  wills,  without 
perceiving  a  continuing  and  uninterrupted  desire 
to  bestow  bis  whole  estate  on  J.  T.  M.  and  his 
faintly.  The  first  wilt  gives  him  the  estate  abso- 
lutely. His  desire  to  preserve  it  in  mass,  and  to 
connect  it  with  his  name,  increased  with  his  age ; 
and  his  second  will  gives  his  estate  to  J.  T.  M. 
for  life,  remainder  to*  his  eldest  son  in  tail  male, 
remainder  to  the  heirs  of  J.  T.  M.,  the  oldest  to 
take  all,  on  condition  of  their  changing  their  sur- 
name to  that  of  Barnes.  The  last  will  contains 
intrinsic  evidence  that>  preserving  the  same  inten- 
tion With  respect  to  his  estate,  he  had  been  alarm- 
ed by  the  suggestion  that  the  reinainder  in  tail  to 
the  heirs  of  J.  T.  M.  might  coaleflice  with  his  life 
estate,  and,  vesting  in  him,  might  enaUe  Urn  io 
Break  the  entail  and  divide  the  estate.    To  re- 
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ooDcile  his  kindness  to  J.  T.  M.  with  his  pride,  he     1824. 
endeavours  to  give  his  nephew  tlie  advantages  of  ^^^IJto^ 
an  estate  for  life,  in  such  form  as  to  leave  him  no     ^j^ 
power  over  the  fee.    Itis  not  unworthy  of  remark, 
that  in  endeavouring  to  accomplish  this  object,  he 
continues  the  use  of  the  word  ^*  possession/*    My 
will  is,  he  says, ''  that  he  (J.  T.  M.)  shall  keep  the 
whole  of  my  property  in  his  possession  during  his 
Ufe,  with  full  power,"  &c.    Whether  the  legal  ef- 
fect of  this  clause  be  the  san^a  with  an  express 
devise  to  J.  T.  M.  for  life,  remainder  to  his  heirs  in 
tail,  is  unimportant  with  respect  to  the  present  in- 
quiry.   It  shows  the  intention  of  the  testator,  and 
the  sense  in  which  he  used  the  word.     It  shows 
that  he  distinguished  betweea  possession  and  title. 
The  Court  is  of  opinion,  that  were  the  paper 
which  is  supposed  to  have  been  executed  in  1803 
to  be  considered  as  constituting  singly  the  will  of 
Richard  Barnes,  and  were  it  to.be  admitted,  that 
an  estate  tail  did  not  vest  in  J.  T.  M.,  still  the 
conditions  annexed  to  the  estate  devised  to  his 
oldest  heir  male  are  subsequent,  and  not  prece- 
dent;  and,   consequently,    the  contingency,  oh 
which  the  devise  is  to  take  effect  is  not  too  remote. 
This  opinion  renders  it  unnecessary  to  decide  the 
qftestions,  so  elaborately  discussed  at  the  bar,  whe- 
ther the  last  will  revoked  those  which  preceded  it» 
and  whether  an  estate  tail  is  vested  in  J.  T.  M.    It 
would  be  improper  to  decide  those  questions  at 
this  time,  because  persons  may  be  interested  in 
them  who  are  not  now  before  the  Court 

Decree  affirmed. 
Vet.  IX.  16 
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[DbSCBITT.      /  LIBF.] 

M'Creert'b  lessee  y.  ^omeryille. 

TheiUtute  of  11  ud  l.  Wgii.IIL  e.  e.«  rhieh  it  in  iovM  is  Ma- 
tj^wDdf  renoTM  the  cobiboti  law  diMbility  af  ciaiiaii«(  tide  thiottih 
an  alien  anetHorf  but  does  not  applj  to  a  hmt^  aKen  amceiler,  so 
as  to  create  a  title  by  heirship,  where  none  would  exist  hf  the  com- 
mon laW|  if  the  ancestor  were  a  natural  born  subjeef  or  citizen* 

Tbusy  where  A.  died  seised  of  lands  in  Maryland,  leaving  no  heirs,  ex- 
cept B.,  a  brother,  who  was  an  alien,  and  had  never  been  natural- 
ized as  a  citizen  of  the  United  Stites,and  three  nieces,  the  daugh- 
ters of  the  said  B^  •vrho  were  natiTe  citizens  of  the  United*  States: 
it  was  hdd,  that  they  could  rot  claim  title  by  iohericau.ce,  through 
B.,  their  father,  he  being  an  alien,  and  still  living. 

ERROR  to  the  Circuit  Court  of  Maryland. 

The  cane  agreed^  atated,  that  WiUiam  M'Creeiy 
was  seised  and  possessed  of  a  traet  of  land  in  Bal* 
timore  county,  in  the  State  of  Maryland,  called 
Clover  Hill,  and  died  possessed  thereof  about  die 
1st  of  March»  18  lA*  He  bad  previously  executed 
an  instrument  of  writing,  purporting  to  be  his  last 
will  and  testament,  by  which  be  devised  the  above 
tract  of  land  to  those  under  whom  the  defendant, 
Somerville,.  claimed ;  but  it  was  witnessed  by  two 
|>er80ns  only,  and  was,  therefore,  inoperative  to 
pass  lands  in  Maryland,  the  laws  of  which  require 
three  witnesses  to  a  will  for  that  purpose.*;  W. 
WCrcferyleft  at  his  death  no  children,  but  a  bro- 
ther, Ralph  M^Creery,  a  native  of  Ireland,  who  is 
tftill  living,  and  who  has  not  been  naturaUzed,  and 
three  nieces,  Letttia  Barwell,  Jane  M'Creeiy,  and 
Isabella  M'Creery,  the  latter  being  the  lessor  of  the 
plaintift;  who  are  the  daughters  x)f  the  said  Ralph, 
and  native  bom  citizens  of  the  United  States. 
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The  devisees  under  the  will  applied  hj  petition  to     1824. 
the  Legislature  of  Maryland  to  confirm  the  will,  ^"i^cnwf 
and  the  Legislature,  aecordingly,    without  the  g^V^j^ 
knowledge  or  consent  of  the  lessor  of  the  plaintiff^ 
passed  an  act  for  that  purpose ;  saving,  neverthe- 
less, the  rights  ox  all  persons  claiming  tide  to  the 
lands  devised,  by  conveyance  from  any  of  the  heirs 
of  W.  M'Creery.    The  action  was  brought  to  re- 
cover an  undivided  third  part  of  Clover  Hill. 

Upon  this  case,  judgment  was  rendered  by  the 
Court  below  for  the  defendant,  and  the  cause  was 
brought  by  writ  of  error  to  this  Court. 

The  cause  was  argued  by  Mr.  Winder,'  for  the  Mareki4Af 
plaintiff  in  error,  and  by  Mr.  D.  B.  Ogden,  for  the      ***** 
defendant,  and  continued  to  the  present  term  for 
advisement. 

Mr.  Justice  Stort  delivered  the  opinion  of  thelVfr.sd;i8S4. 
Court. 

The  title  of  the  lessor  of  the  plaintiff  to  recover 
in  this  case;  depends  upon  the  question^  whether 
she  can  claim  as  one  of  the  coheirs  of  her  deceas- 
ed uncle,  her  father  being  an  alien,  and  alive  at 
tKe  commencement  of  the  present  suit.  It  is  per- 
fectly clear  that,  at  common  law,  her  title  is  invalid, 
for  no  person  can  claim  lands  by  descent  through 
an  alien,  since  he  has  no  inheritable  blood.  But 
the  statute  of  11  and  12  Wm.  III.  ch.  6.  is  ad- 

a  He  cited  Co.  Utt.  3  b.  1  Sidff.  193^  2  Bl  dm.  226. 249j 
25a  257.  Bac.  Ahr.  AHen,  C.  132.  4  Wheat  Rep.  455. 
SMaif.Aep.  179. 


V. 
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1824.  mitted  to  be  in  force  in  Maryland ;  and  that  statute, 
^jJI^J^^  beyond  all  controversy^  removes  the  disability  of 
claiming  title  by  descent,  through  an  alien  ances- 
tor. The  only  point,  therefore,  is,  whether  the 
statute  applies  to  the  case  of  a  living  alien  ances- 
tor, so  as  to  create  a  title  by  heirship,  where  none 
would  exist  by  the  common  law,  if  the  ancestor 
were  a  natural  born  subject. 

We  have  not  been  able  to  fincji  any  case  in  Eng- 
land, in  which  this  question  has  been  presented  for 
judicial  decision.  In  the  case  of  Palmer  v.  Dow- 
ner t  (2  Mass.  Rep.  179.)  in  the  State  of  Massacbu* 
setts,  the  facts  brought  it  directly  before  the  Court, 
but  it,  does  not  appear  to  have  attracted  any  parti- 
cular'attention,  either  from  the  Bar  or  the  Bench. 
It  may,  then,  be  considered  as  a  question  of  new 
impression,  and  is  to  be  settled^  by  ascertaining 
the  true  construction  of  the  statute  of  William. 

That  act  is  entitled,  "  An  act  to  enable  his  ma- 
jesty's natural  been  subjects  to  inherit  the  estate 
of  tlieir  ancestors,  either  lineal  or  collateral,  not- 
withstanding their  father  or  mother  were  aliens.'' 
The  title  is  not  unimportant,  and  manifests  an 
intention  merely  to  remove  the  disability  of  alien- 
age. It  proceeds  to  enact,  '^  that  all  and  every 
person  or  persons,  being  the  King's  natural  bom 
subject  or  subjects,  within  any  of  thelting's.  realms 
or  dominions,  should  and  might,  thereafter,  inhe- 
rit and  be  inheritable,  as  heir  or  heirs,  to  any 
honours,  &c.  lands,  &c.  and  make  their  pedi- 
grees and  titles,  by  descent,  from  any  of  their 
ancestors,  lineal  or  collateral,  although  the  father 
and  mother,  or  father  or  mother,  or  other  ances- 
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tor,  of  such  person  or  persons,  J>y,  from,  through,     1824. 
or  under  whom  he,  she,  or  they  should  or  might 
make  or  derive  their  title  or  pedigree,  were,  or 
was,  or  should  be,  born  out  of  the  King's  alle- 
giance, and  out  of  his  majesty's  realms  and  do- 
minions, as  freely,  fully,  and  effectually,  to  all 
intents  and  purposes,  as  if  such  father  and*  mo- 
ther, or  father  or  mother,  or  other  ancestor  or 
ancestors,  by,  firom,  through,  or  under  whom  be, 
she,  or  they  should  or  might  make  or  derive  their 
title  or  pedigree,  had  been  naturalized,  or  natu- 
rdlbom  subjeets.^^    In  construing  this  enactment, 
it  ought  not  to  escape  observation,  that  the  lan- 
guage is  precisely  siich  as  Parliament  might  have 
used,  if  the  intention  were  confined  to  the  mere 
removal  of  the  disability  of  alienage*    It  declares, 
that  persons  might  lawfully  inherit  and  be  inhe- 
ritable, as  heirs,  and  make  their  titles  and  pedi- 
grees, by  descent,  from  any  of  iheir  ancestors, 
atthough  their  parents  were  born  out  of  the  realm ; 
plainly  supposing  that  they  might  tske  as  heirs 
by  descent,  but  for  the  circumstance  of  the  alien- 
age of  the  intermediate  ancestors,  through  whom 
they  must  claim.    It  speaks  of  such  intermediate 
ancestors,  as  persons  who  were  or  should  be  bom 
Gift  of  the  realm,  and  it  enables  the  party  to  take, 
as  heir,  as  effectually  as  if  sfiich  ancestox^  had 
been  natural  bom  stdjects.    Now,  this  language 
imports  no  more  than  a  removal  of  the  defect,  for 
want  of  inheritable  blood.    It  does  not,  in  terms, 
create  a  right  of  heirship,  where  the  common 
law,  independently  of  alienage,  prohibits  it;  it 
puts  the  party  in  the  same  situation,  at&  none 
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1824.  other,  that  he  would  be  in,  if  his  parents  were 
^jjj^jj^  not  aliens.  If  his  parents  were  natural  bom 
▼.  subjects,  and  capable  to  take  as  heirs  of  the 
SomeiY  •  j^^ugg  J  ancestor,  it  is  clear  that  he  could  not 
inherit  by  descent  through  them,  as  they  would 
intercept  the  title,  as  nearer  heirs.  The  only 
cases  in  which  he  could  inherit,  living  his  parents, 
are  those  where  the  common  law  has  prohibited 
the  parents  from  taking,  although  they  have  in* 
heritable  blood.  Such  are  the  cases  of  a  descent 
from  brother  to  brother,  and  from  a  nephew  to 
an  uncle,  where  the  common  law  has  disabled  the 
parents  of  the  deceased  brother  or  nephew  from 
taking  the  estate  by  descent,  upon  the  ground 
that  inheritances  cannot  lineally  ascend.  (2  BL 
Camnfy  208.  212.  and  Christian's  AoU.)  If  the 
Legislature  had  intended,  not  only  to  create  in* 
lieritable  blood,  but  also  to  create  absolute  heir- 
ship, some  explanatory  language  would  have  been 
used.  The  statute  would  have  declared,  not  only 
that  the  party  should,  make  title  by  descent,-  in 
the  same  manner  as  if  his  parents  were  natural 
born  subjects,  but  that  he  should  be  deemed  the 
heir,  whether  his  parents  were  living  or  dead. 
No  such  explanation  is  given  or  hinted  at ;  and  if 
we  are  to  insert  it,  it  is  by  expounding  the  lan- 
guage beyond  its  obvious  meaning  and  limitations. 
We  do  not  feel  at  liberty  to  adopt  this  mode  of 
interpretation,  in  a  case  where  no  legislative  in- 
tention can  be  fairly  inferred,  beyond  the  ordinary 
import  of  the  words. 

This  construction  is  Rot  impugned  by  the-  ex- 
planatory act,  afterwards  passed  ia  25  Geo.  II. 
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cb*  99.  It  seems  that  iuconyeniencefl  were  appre«  1 824. 
hended,  in  case  persons  should  be  held  by  the 
statute  of  Williani,  to  gain  a  future  capacity  to 
inherit,  who  did  not  exist  at  the  death  of  the  per- 
sons last  seised.  Th^  statute  of  Geo.  II.,  there- 
fore, after  reciting  the  act  of  William,  declares, 
that  it  shall  not  be  construed  to  give  any  right  or 
title  to  any  persons  to  inherit  as  heirs,  .&c.  by 
enabling  any  such  persons  to  claim,  or  derive  their 
pedigree,  through  any  alien  ancestor,  unless  the 
persons  so  claiming  *^  were,  or  shall  be,  in  being, 
and  capable  to  take  the  same  estate  as  heir,  or 
heirs,  &c.  by  virtue  of  the  said  statute,  at  the 
death  of  the  person  who  shall  last  die  seised,^ 
and  to  whom  they  shall  claim  to  be  heir  or  heirs. 
Then  follows  a  proviso,  **  that  in  case  the  person 
'>r  persons  who  shall  be  in  being,  and  capable  to 
ake,  at  the  death  of  the  ancestor,  so  dying  sei- 
sed, &c.  and  upon  whom  the  descent  shall  be 
cast,  by  virtue  of  this  act,  or  of  the  said  recited 
act,  shall  happen  to  be  a  daughter  or  daughters 
of  an  alien,  and  that  the  alien  father  or  mother, 
through  whom  such  descent  shall  be  derived  by 
such  daughter  or  daughters,  shall  afterwards  have 
ason  bora  within  any  of  liis  majesty's  realms  or 
dominions,  the  descent,  so  cast  upon  such  daugh- 
ter or  daughters,  shall  be  devested  in  favour  of 
such  son ;  and  such  son  shall  inherit  and  take  the 
estate^  in  like  manner  as  is  alUnoed  by  the  com- 
mon law  of  this  realm,  incases  of  the  birth  of  a 
nearer  heir.^^  Then  follows  a  provision  for  the 
case  of  the  subsequent  birth  of  a  daughter,  who 
is  enabled  to  take  as  a  coheir  with  the  other 
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1824.  daughters.  It  has  been  argued  that  this  proviso 
^^JJ^^J^^  includes  the  cases  of  all  children  born  after  the 
V.  ^^  descent  cast  in  the  lifetime  of  their  alien  parents, 
and,  therefore,  supposes  the  desc^^nt  may  be  cast, 
notwithstanding  their  parents  are  living.  Admit- 
ting this  to  be  the  true  construction  of  the  pro- 
viso,  and  that  it  is  not  restrained  to  posthumous 
children,  the  case  of  the  plaintiff  is  not  aided  by 
it;  for  the  clause,  that  the  son  shall  take,  in  like 
manner  as  is  allowed  by  the  common  law,  in 
cases  of  the  birth  of  a  nearer  heir,  shows  that  Par- 
liament bad  in  view  cases  where  the  children 
might,  at  common  law,  take  as  heirs,  although 
their  parents  were  living;  and  yet  the  common  law 
devested  the  title,  so  cast  by  descent^  upon  the  birth 
of  a  nearer  heir.  For  inrstance,  if  lands  are  given 
to  a  son,  who  dies,  leaving  a  sister  his  heir,  if  the 
parents  have,  at  any  distance  of  time  afterwards, 
another  son,  the  common  law  devests  the  descent 
upon  the  sister  in  favour  of  such  son,  and  he  is 
entitled  to  take  the  estate  as  heir  to  his  brother. 
(2  Bl.  Comm.  208.  Christian's  Note.  5  Co. 
Litt.  11.  Loct.  4-  Stud.  1  Dialog,  c.  7.)  We 
think,  then,  that  this  proviso  does  not  shake  the 
construction,  already  given  by  us,  to  the  statute 
of  William.  For,  here,  the  case  of  after  born 
children  is  expressly  provided  for,  which  would 
otherwise  be  excluded  by  the  declaratory  clause  of 
the  statute ;  and  if  it  was  contemplated  that  tbe 
act  of  William  created  a  new  title,  by  heirship, 
independently  of  alienage  in  the  parents,  beyond 
the  rules  of  the  common  law,  the  natural  pre- 
sumption is,  that  the  declaratory  clause  would. 


OF  THE  UNITED  STATES.  361 

in  some  manner,  have  expressed  that  intention.     19^4. 
So  far  from  affirming  a  new  title,  by  heirship,  it  ^jjc^^^ 
asserts  that  the  true  constructiou  of  that  statute        t. 
excludes  all  persona  who  were  not  in  being  at  the    ^™^^ 
time  of  the  descent  cast,  and  then  '^  capable  to 
take  the  estate  as  heir  or  heirs,  &c.'  by  virtue  of 
the  sard  statute  of  William;*'  and  we  have  already 
seen,  that  the  terms  of  that  statute  give  no  othet 
capacity  than  would  exist  if  the  parents  were  na- 
tural  born  subjects.     The  exception,  then,  of  af- 
ter bom  children,  out  of  the  declaratory  clause  of 
the  act  of  George  IL,  carries  no  implication  that 
the  Legislature  was  dealing  with  any  other  cases 
except  those  where,  if  the  alien  parents  were 
living  at  the  time  of  the  descent  cast,  the  chil- 
dren were  capable  of  taking,  as  heirs  at  common 
law,   in  their  own   right,  independently  of  the 
alienage.    Mr.  Justice  Blackstone,  in  his  learned 
Commentaries,  (2  Bl.  Comm.  251.)  gives  no  ex- 
planation of  these  statutes,  which  extends  them 
beyond  such  cases;  and  his  omission  to  notice  the 
larger  construction,  now  contended  for  by  the 
plaintiff,  would  be  somewhat  remarkable,  if  that 
had  been  deemed  the  true  interpretation  of  the 
statutes. 

In  the  absence  of  all  authority,  we  do  not  feel 
ourselves  at  liberty  to  derogate  from  the  general 
doctrine  of  the  common  law  as  to  descents^  by 
incorporating  into  the  statute  of  William  a  case 
which  is  not  within  its  terms,  and  is  not  called  for 
by  any  clear  legislative  policy. 

Judgment  affirmed,  #ith  ootts. 
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TUApoOoii. 


[IXBTAIICS  COUBT.} 

The  ApoLLOif^  Edon,  Claim 

▲  decree  of  acquittal,  oq  a  firoeeeding  tii  reaiy  without  a  certificate 
of  probable  cause  of  seizure,  and  not  appealed  from  with  eft'eet, 
b  conclusive,  in  erery  inquiry  before  any  other  Court,  that  there 
was  no  justifiable  cause  of  seizure. 

The  French  Tonnage  Duty  Act  of  the  Idth  of  May,  1820,  c«  lt5^ 
inflicts  no  forfeiture  of  the  vessel  for  the  non^yment  of  the 
tonnage  duty.  The  duty  is  collectable  in  the  same  manner  as  by 
the  Collection  Act  of  1799,  c.  Its. 

ThejMth  section  of  the  Collection  Act  of  1799,  c  IfS.,  does  nol 
extend  to  the  case  of  a  vessel  arriving  from  .a  foreign  port,  and 
passing  through  the  conterminous  waters  of  a  river,  which  forms 
the  boundary  between  the  United  Sutes  and  the  territory  of  a 
foreign  state,  for  the  purpose  of  proceeding  to  saoh  territory. 

!The  municipal  laws  of  one  nation  do  not  extend,  in  their  operation, 
beyond  its  own  territory,  except  as  regards  its  own  citizens. 

A  seizure  for  the  breach  of  the  municipal  laws  of  one  nation,  cannot 
be  made  within  the  territory  oif  another. 

It  nemi  that  the  right  6f  visitation  and  searcht  for  enfordng  the  re- 
venue laws  of  a  nation,  may  be  exercised  beyond  the  territorial 
jurisdiction,  upon  the  high  seas,  and  on  vessels  belonging  to  such 
nation,  or  bound  to  its  ports. 

A  municipal  seizure  cannot  be  justified  or  excused,  upon  the  groond 
of  probable  cause,  unless  under'  the  special  provisions  of  some 
statute. 

The  probable  profits  of  a  voyage,  either  upon  the  cargo  or  Ireigirt, 
^do  not  form  an  item  for  the  computation  of  damages^  in  cases  of 
marine  torts. 

iVhere  the  property  u  restored,  after  a  detention,  oemurrage  is  al- 
lowed for  the  detention  of  the  ship,  and  interest  upon  the  rahie  of 
the  cargo. 

Wbere  the  vessel  and  cargo  hkve  been  A>ld,  the  gross  amount  of  the 
sales,  with  interest,  is  allowed ;  and  an  addition  bf  10  per  cent 
sometimes  made,  where  the  pn^ierty  has  been  sold  under  disadvan- 
tageous ciroumsunces. 
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Counsel  fees  may  be  allowed,  either  as  damages  or  coett»  both  on      1824. 
the  Instance  and  Prize  side  of  the  Court.  v^^*v^^^ 

neApoltdik 

THE  cause  was  argued  by  the  Attamey-Oene-  J*^^  !«*. 
ral,*  for  the  respondent,  and  by  Mr.  Harper  and 
Mr.  Clay,^  for  the  appellant. 

Mr.  Justice  Story  delivered  the  opinion  of  the  ^^^^^'^ 
Court. 

This  is  a  libel,  brought  by  the  master  of  the 
French  ship  ApoUon,  against  the  Collector  of  the 
District  of  St.  Mary^s,  for  damages  occasioned  by 
an  asserted  illegal  seizure  of  the  ship  and  cargo, 
by  the  respondent,  while  she  was  lying  in  Belle  ri- 
ver, a  branch  of  the  St  Mary's,  within  the  acknow- 
ledged territories  of  the  King  of  Spain. 

There  is  no  dispute  as  to  the  national  character 
of  the  ship.  It  appears  that  she  sailed  from  France, 
bound  to  Charleston,  in  South  Carolina ;  but  as 
apprehensions  were  then  entertained,  that  the  pro- 
posed tonnage  duty  on  French  vessels  might  be 
passed  by  Congress,  an  alternative  destination  was 
given  to  her  for  a  Spanish  port,  the  object  of  the 
voyage  being  to  land  her  cargo  in  the  United 
States,  and  to  take  a  return  cargo  of  cotton  to 
France.  The  cargo  Was  partly  owned  by  French 
subjects,  and  partly  by  a  Mr.  Le  Maitre,  a  domici- 

a  He  dted  Church  r.  Hubbart,  2  Cranchf  187-  2S4.  Locke 
V.  a.  S.,  7  CrcMcA,  349.  1  Mau.  Aep,  27.  1  Qatt.  Rep.  111. 
315.'    5  CroRdk,  811. 

6  Tbey  cited  2  Cranck,  122.  3  Crmckj  490.  3  DaH  335. 
3  Rob.  208.  5  Rob.  43.  4  Jlo6. 72.  1  GaO.  Aep.  427*  3  Wheat. 
R9. 559.    3  Datt.  133.    1  iM.  241. 
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1824.  led  mercoant  at  Charleston,  who  was  also  the  eon- 
2:^y^^  signee.  l^pon  her  arrival  off  the  port  of  Charles- 
ton,  the  master  ascertained,  that  the  French  ton- 
nage duty  act  had  passed,  (act  of  15th  of  May, 
1820,  ch..  125.^ and,  therefore,  declined  entering 
the  port.  He  had  pn  board  some  specie  belong- 
ing to  the  Bank  o(  the  United  States,  which,  by 
the  permission  of  the  collector,  was  brought  on 
slipre  by  the  revenue  cutter.  Having  obtained 
information  from  the  collector,  that  Amelia  Island 
was  not  deemed  an  American  territory,  he  sailed 
for  that  pla9e,  under  the  direction  ot  the  consig- 
nee; and  there  the  ship  lay  for  a  considerable 
time,  while  the  master  proceeded  to  St.  Augus- 
tine, a  distance  of  about  eighty  miles,  where  he 
entered  his  ship  and  cargo,  and  paid  the  regular 
duties  required  by  the  Spanish  authorities.  While 
at  this  port,  he  ascertained,  that  the  local  authori- 
ties had  it  in  contemplation  to  establish  a  new 
port  of  entry,  to  be  called  St.  Joseph's,  on  Belle 
river,  within  the  Spanish  territory,  and  to  appoint 
officers  of  the  customs  to  reside  there.  The  un- 
questionable object  of  tikiB  establishment,  as  dis- 
closed in  some  correspondence  between  the  im- 
mediate agents,  which  is  inserted  in  the  transcript, 
was  to  have  a  convenient  depot,  for  the  purpose  of 
carrying  on  an  illicit  trade,^in  fraud  of  the  revenue 
and  navigation  laws  of  the  United  States.  Indeed, 
it  is  manifest,  that  there  could  be  no  other  object,  for 
there  was  no  commercial  population  in  the  neigh- 
bourhood whose  wants  were  to  be  supplied  in  the 
regular  course  of  cocnmeroe.  Of  this  object,  per- 
haps. Captain  Edon  was  not  ignorant;  but  he 
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does  not  appear  to  have  participated  in  any  of  the 
scbemea  connected  wifi.  ii.  His  own  avowed  ob- 
ject was,  to  transship  his  cargo  into  the  United 
States,  and  to  receive  from  thence  a  cargo  of  cot- 
ton, without  subjecting  himself  to  the  payment  of 
the  French  tonnage  duty.  Part  of  the  cargo  was 
sold  at  St.  Augustine,  probably  to  pay  duties  and 
charges;  and  upon  Captain  Edon's  return  to  Ame- 
lia Island,  under  the  advice  and  instructions  of  tho 
Spanish  officers  of  the  customs,  he  removed  his 
vessel  from  Amelia  It^land  up  Belle  river,  about 
six  or  eight  miles ;  and  after  having  lain  at  an^ 
chor  near  St.  Joseph's  for  eighteen  dny^,  the  &l)ip 
with  her  cargo  was  there  seized  by  the  collector  of 
St.  MaryX  &nd  carried  to  the  latter  port  fur  adju- 
dication. Admiralty  procecnlinga  were  instituted 
by  the  attorney  for  thellnited  States,  in  the  Dis- 
trict Court  of  Georgia,  to  subject  the  ship  to  the 
payment  of  the  tonnage  duty,  and  the  cargo  to 
forfeiture;  but  upon  the  hearing  of  the  cause,  the 
Court  awarded  a  decree  of  restitution  of  the  ship 
and  cargo.  From  this  decree  the  Government  in- 
terposed an  appeal,  but  the  appeal  was  finally  aban- 
doned before  any  hearing  in  the  appellate  Court. 
In  the  mean  time  the.  present  libel  for  damages 
was  instituted,  and  some  difficulty  arose  as  to  the 
propriety  of  entertaining  it  during  the  pendency  of 
the  other  suit,  because  in  that  suit  it  was  compe- 
tent for  the  Court  to  award  damages,  if  the  seizure 
was  without  reasonable  cause.  The  objection  was 
well  founded;  but  it  was  withdrawn,  from  the 
anxious  desire  oftheGovei'D men t  to  have  the  cause 
speedily  adjudged  in  the  proper  tribunal,  upon 
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1 B24.  the  substantial  inerits.  ITpon  the  hearmg  of  tiik 
,^^7"^^  cause,  the  District  Court  pronounced  a  decree  for 
damages,  from  which  an  appeal  was  taken  lo  the 
Circuit  Court ;  and  from  the  decree  of  the  Circint 
Court,  confirming  the  decree  of  the  District  Courts 
with  an  addition  of  thirty-three  and  a  third  per 
cent,  to  all  demarrage  allowed  hj  the  latter,  the 
present  appeal  was  taken,  and  the  canse  now 
stands  for  a  final  deciflion. 

The  questions  arising  open  the  record,  have 
been  argued  with  great  zeal  and  ability,  and  em- 
brace some  considerationfi,  which  belong  more 
properly  to  another  department  of  the  giyvem- 
ment.  It  cannot,  however,  eacape  obeervation, 
that  this  Court  has  a  plain  path  of  duQr  mariced 
out  for  it,  and  that  Is,  to  administer  the  law  as  it 
finds  it.  We  cannot  enter  into  polhiciil  conside- 
rations, on  points  of  national  policy,  or  the  autho- 
rity of  the  government  to  defend  its  own  rights 
against  the  frauds  meditated  by  foreigners  against 
our  revenue  system^  through  the  instrumentality 
and  protection  of  a  foreign  sovereignty.  What- 
ever may  be  the  righti^  of  the  government,  upon 
principles  of  the  law  of  nations,  to  redress  wrongs 
of  this  nature,  and  whatever  the  powers  of  Con- 
gress to  pass  suitable  laws  to  cure  any  defeats  in 
the  present  system,  our  duty  lies  in  a  more  nar- 
row compass ;  and  we  must  administer  the  laws 
as  they  exist,  without  straining  them  to  reach  pub- 
lic mischiefs,  which  they  were  npver  designed  to. 
remedy.  It  may  be  fit  and  proper  for  the  govern- 
ment, in  the  exercise  of  the  high  dUscrefion  con- 
fided to  the  executive^  for  great  pablic  purposes. 
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to  ael  on  a  sudden  rasergeocj,  or  to  prevent  an  1824. 
irreparable  mischief^  by  summary  measurea^wbieh  ,^^2^^. 
are  not  found  in  the  text  of  the  laws.  Such  mea*- 
anrea  are  properly  mattera  of  state,  and  if  the 
reqKMisibility  ia  taken,  under  justifiable  circum- 
stances, the  Legislature  wfll  doubtless  apply  a 
proper  indemnityw  But  this  Court  can  only  look 
to  the  questions,  whether  the  laws  have  been  vio- 
lated; and  if  they  were,  justice  demands,  that 
the  injured  party  should  receive  a  suitable  re- 


The  first  question  is,  whether  there  wasa  justi-  fJJj^^Vacq^i- 
fiable  cause  of  seizure.  This  question  has  been  ^^^J^*^' 
already  decided  in  the  proceedings  in  rem^  and 
the  decree  of  acquittal,  not  having  been  appealed 
from  with  effect,  is  conclusive  evidence  in  every 
inquiry  before  every  other  tribunal,  that  there 
was  no  such  cause.  This  point  was  decided  upon 
great  consideration,  in  the  case  ofOelstan  v.  Hoytp 
(3  Wheat.  Rep.  246.)  and  is  not  believed  to  bo 
aosoeptible.  of  any  legal  doubt.  In  the  present 
ease,  however,  as  the  parties  have  been  induced 
to  waive  objections  to  this  libel,  for  damages  pend- 
ing the  former  suit^  upon  the  supposition,  that 
the  same  questions  might  Was  open  here  as  there, 
it  may  not  be  amiss  to  examine  the  ground  upon 
which  the  right  of  seizure  is  now  attempted  to  be 
maintained.  As  to  any  forfeiture,  or  supposed 
forfeiture^  under  the  act  of  1820,  ch.  125.  it  is 
very  clear,  that  it  cannot  be  maintained.  That 
act  simply  authorizes  a.  tonnage  duty  of  e^hteen 
dollars  per  ton^  to  be  collected  on  all  French 
be  entered  in  the  United  States, 
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1824.  and  provides  for  the  collection  of  the  duty,  in  the 
,^^^2t^oa  ^""^  manner  as  tonnage  duties  are  to  be  colteeted 
'by  the  collection  act  of  1799,  ch.  128: ;  bat  this 
act  inflicto  no  forfeiture  for  the  non-paymenl  of 
the  toDoage  duty,  nor  did  the  libel  in  rem  even 
affect  to  proceed  for  any  such  forfeiture.  The 
consideration  of  this  act  may  then  be  at  once  dis- 
missed. But  the  29th  section  of  the  collection 
act  of  1799,  is  supposed  to  contain  a  direct  au- 
thority for  the  seizure.  That  section  provideSy 
''that  if  any  ship  or  vessel,  which  shall  have  ar- 
rived within  the  limits  of  aiiy  district  of  the  Uni- 
ted States,  from  any  foreign  port  or  place,  shall 
depart,  or  attempt  to  depart  from  the  same,  unless 
to  proceed  on  her  way  to  some  interior  district, 
tp  which  she  may  be  bound,  before  report  or  en- 
|ry  shall  have  been  made  by  the  master,  &c.  with 
the  collector  of  some  district  of  the  United  States, 
the  master,  &c.  shall  forfeit  and  pay  the  sum  of 
400  dollars;  and  it  shall  be  lawful  for  any  col- 
lector. &c.  to  arrest  and  bring  back,  or  cause  to 
be  arrested  and  brought  back,  such  ship  or  vessel, 
to  such  poll  of  the  Ignited  States,  to  which  it  may 
be  most  conveniently  done."  It  is .  observable, 
that  no  forfeiture  is  here  inflicted  upon  the  vessel 
or  cargo;  but  the  penalty  is  personal  upon  the 
master*  There  was  no  pretence,  then,  to  institute 
proceedings  in  the  Diistrict  Court,  in  rem^  forthe 
forfeiture,  and  the  delay  occasioned  by  such  pro- 
oeedinga  was  clearly  unjustifiable;  in  fact,  the 
gitoinal  libel  did  not  pro<-eed  for  any  forfeiture, 
except  against  the  cargo.  But  it  is  said,  that  the 
anest  and  bringing  into  port  was  justifiable,  be* 
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cause  the  ship  had  entered  the  district  of  St.  Ma*  1824. 
Tj%  and  had  departed  therefrom,  without  making  ThTApoUoo. 
any  report  or  entry.  The  district  of  St.  Mary's, 
by  law,  comprehends  **  all  the  waters,  shores,  har- 
bours, ri?ers,  creeks,  bays,  and  inlets,  from  the 
south  point  of  Jekyl  Island,  exclusive,  to  St  Ma- 
ry's riyer,  inclusive."  St.  Mary's  river  formed,  at 
this  period,  the  boundary  between  the  United  States 
and  the  Spanish  territory,  the  boundary  line,  by 
the  treaty  of  1795,  running  through  the  middle 
thereof,  in  its  whole  course  to  the  Atlantic  ocean. 
The  only  access  from  the  ocean  to  the  Spanish. 
waters  running  into  the  St.  Mary's,  as  well  as  to 
the  adjacent  Spmish  territories,  was  through  this 
river.  So  that*  upon  the  general  principles  of  the  law 
of  nations^  the  waters  of  the' whole  river  must  be 
considered  as  common  to  both  nations,  for  ail  pur* 
poses  dt  navigation,  as  a  common  highway,  neces- 
sary for  the  advantageous  use  of  its  own  territorial 
rights  and  possessions*  There  is  no  doubt,  that 
the  Apollon  did  not  enter  the  St.  Mary's  for  the 
pwpose  of  going  into  any  American  port,^  for  trade 
or  intercourse.  Her  avowed  destination  was  for 
the  Spanish  waters  and  Spanish  territories;  and 
she  never  anchored  in  the  St.  Mary's,  except  upon 
the  Spanish  side  of  the  river.  Her  proceeding 
up  JBeUie  river,  was  still  more  decisive  of  this  in- 
tontidB*  Under  such  circumstances,  the  question 
arises,  whether  a  mere  transit  through  the  waters 
of  the  St.  Mary's,  for  the  purpose  of  proceeding  to 
the  Spanish  territory,  is  to  be  deemed  an  arrival 
within  the  limits  of  the  United  States  ffom  a 
fixeign  port,  within  the  sense  of  the  29tb  section 
Vol.  IX.  47 


370  CASES  IN  THE  SUPREME  COURT 

1824.  of  the  act  already  refdrred  to.  We  are  decidedly 
i^J^2)Citoa.  ^^  opinion,  that  it  cannot  be  so  eonsidered.  The 
laws  of  no  nation  can  justly  extend  beyond  its  own 
territories,  except  so  far  as  regards  its  own  citi-. 
zens.  Thioy  can  have  no  force  to  control  the 
sovereignty  or  rights  of  any  other  nation,  within 
its  own  jurisdiction.  And,  however  general  and 
comprehensive  the  phrases  used  in  our  municipal 
laws  may  be,  they  must  alyvays  be  restricted  in 
construction,  to  places  and  persons,  upon  whom 
the  Legislature  have  authority  and  jurisdiction. 
In  the  present  case,  Spain  had  an  equal  authority 
with  the  United  States  over  the  river  St.  Mary^s. 
The  attempt  to  compel  an  entry  of  vessels,  des- 
tineil  through  those  waters  ta  Spanish  territories, 
would  be  an  usurpation  of  exclusive  jurisdiction 
over  all  the  navigation  of  the  river.  If  our  govern- 
ment had  a  right  to  compel  the  entry  at  our  cus- 
tom house,  of  a  French  ship,  in  her  transit,  the 
same  right  existed  to  compel  the  entry  of  a  Spa- 
nish ship.  Such  a  pretension  was  never  asserted ; 
and  it  would  bo  an  unjust  interpretation  of  our 
laws,  to  give  them  a  meaning  so  much  at  variance 
with  thb  independence  and  sovereignty  of  foreign 
nations.  The  true  exposition  of  the  29th  section 
is,  that  it  means  to  compel  an  entry  of  all  vessels 
Anting  into  our  waters,  being  bound  to  our  ports; 
and  the  very  exception  of  vesseh.  bound  to  some 
interior  district,  demonstrates  the  sense  of  the 
Legislature,  by  indicating  the  entire  stresi  laid 
upon  the  destination  of  the  vessel.  But,  even  wp^- 
posing,  for  a  moment,  that  our  laws  had  requi)«d 
«&  entry  of  the  ApoUon^  in  her  transit,  does  it  fol- 
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that  the  power  to  arrest  her  was  meant  to  be  1824. 
^iyeoi  after  she  had  passed  into  the  exclusive  ter-  ^^^^u^m 
ritory  of  a  foreign  nation  ?  We  think  not.  It 
would  be  monstrous  to  suppose  that  our  revenue 
officers  were  authorized  to  enter  into  foreign  ports 
and  territories,  for  the  purpose  of  seizing  vessAs 
which  had  offended  against  our  laws.  It  cannot 
be  presumed  that  Congress  would  voluntarily  jus- 
tify such  a  clear  violation  of  the  laws  of  nations. 
The  arrest  of  the  offending  vessel  must,  therefore, 
be. restrained  to  plaqes  where  our  jurisdiction  is 
complete,  to  our  own  waters,  or  to  the  ocean^ 
the  common  highway  of  all  nations.  It  is  said, 
that  there  is  a  revenue  jurisdiction,  which  is  dis- 
tinct from  the  ordinary  maritime  jurisdiction  over 
waters  within  the  range  of  a  common  shot  from 
our  shores.  And  the  provisions  in  the  collection 
act  of  1799,  which  authorize  a  visitation  of  ves- 
sels within  four  leagues  of  oor  coasts,  are  re- 
ferred to  in  proof  of  the  assertion.  But  where  is 
that  right  of  visitation  to  be  exercised  ?  In  a  fo- 
reign territory,  in  the  exclusive  jurisdiction  of 
another  sovereign?  Certainly  not;  for  the  very 
terms  of  the  act  confine,  it  to  the  ocean,  where  all 
nations  have  a  common  right,  and  exercise  a  com- 
monsovereignty.  And  over  what  vessels  is  this  right 
of  visitation  to  be  exercised  ?  By  the  very  words 
of  theact^  over  our  own  vessels,  and  over  foreign 
vessels  boond  to  our  ports,  and  over  no  others. 
To  biave  gone  beyond  this,  would  have  been  an 
nenrpaticmof  exclosive  sovereignty  on  the  ocean, 
aiid  an  exercise  of  an  nniversd  right  of  search,  a 
right  which  has  never  yet  been  aeicnoifledged  by 
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Other  nationBy  and  wouk)  be  reaisted  by  none  witli 
more  pertinacity  than  by  the  American.  Assum- 
ing, then,  the  distinction  to  be  founded  in  law,  it 
is  inapplicable  to  a  case  where  the  visitation  and 
arrest  have  been  in  a  foreign  territory.  It  ap- 
pears to  us^  then,  that  the  Apoilon  was  not  bound 
to  make  entry  at  our  custom  house;  and  that  the 
arrest  was,  under  the  circumstances,  wholly  with* 
out  justification  under  our  laws. 

The  next  question,  wjiich  has  been  argued  at 
the  bar,  is,  whether  there  was,  in  this  case,  proba- 
ble cause  of  seizure.  The  roost  that  can,  ^ith 
correctness,  be  argued  on  this  point,  is,  that  there 
was  probable  cause  to  arrest  the  vessel,  under  the 
29th  Section  of  the  collection  act ;  but  neither  that 
Section,  nor  any  other  law,  authorized  a  seizure  as 
for  a  forfeiture  in  this  case,  much  less  a  prosecu- 
tion in  reniy  to  enforce  a  forfeiture ;  and  so  indeed 
Effect  of  pro- |{iQ  Original  libel  inrem  considered  the  case.  But 

bablfe  causo  of  » 

■eisure  in  mii-  bcforc  advcrting  to  the  facts  urged  in  support  of 
the  suggestion  of  probable  cause,  it  may  not  be 
improper  to  consider^  how  far  the  existence  of 
probable  cause  can  be  inquired  into,  or  constitutes 
matter  of  defence  in  a  suit  like  the  present.  8ome 
obscurity  arose  at  the  argument,  from  not  distin- 
guishing between  the  effect  of  probable  cause  in 
case9  of  capture jiiftf  belli,  and  the  effect  in  cases 
of  municipal  seizures.  In  respect  to  the  former, 
no  principle  is  better  settled  in  the  law  of  prize, 
than  the  rule  that  probable  cause  will  not  merely 
excuse,  but  even,  in  some  cases,  justify  a  capture. 
If  there  be  probable  cause,  the  captors  are  entitled, 
as  of  right,  to  an  exemption  from  damages ;  and  if 
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the  case  be  of  strong  and  vehement  auapicioni  or  1824. 
requires  further  proof  to  entitle  the  claimant  to  ^g^^^^^, 
restitutioui  the  la  ^  of  prize  proceeds  yet  farther, 
and  gives  the  captors  dieir  costs  and  expenses  in 
proceeding  to  adjudication.  But  the  case  is  far 
different  in  rei^pect  to  municipal  seizures.  Pro- 
bable cause  ha  J  never  been  supposed  to  excuse 
any  seizure,  except  where  some  statute  creates 
and  defines  the  exemption  from  damages.  The 
party  who  seizes  seizes  at  his  peril ;  if  condemna- 
tion follows,  he  is  justified ;  if  an  acquittal,  then 
be  must  refund  in  damages  for  the  marine  tort, 
unless  he  can  shelter  himself  behind  the  protec- 
tion of  A>me  statute.  The  very  act  under  which 
the  present  seizure  is  sought  to  be  justified,  con- 
tains an  express  provision  on  the  subject,  and 
shows  the  cleai  opinion  of  the  Legislature.  It 
declares,  in  the  89th  section,  ^Uhat  when  any  pro- 
secution shall  be  commenced,  on  account  of  the 
seizure  of  any  ship  or  vessel,  goods,  &c.,and  judg- 
ment shall  be  given  for  tlie  claimant,  &c.,  if  it 
shall  appear  to  the  Court,  before  whom  such  pro- 
secution shall  be  tried,  that  there  was  a.  reason- 
able cause  of  seizure,  the  said  Court  shall  cause  a 
proper  certificate,  or  entry,  to  be  made  thereof ; 
and  in  such  case,  the  claimant,  &c.  shall  not  be  en- 
titled to  costs,  nor  shall  the  person  who  madiD  the 
seizure,  or  the  prosecutor^  be  liable  to  action,  suitt 
or  judgment,  on  account  of  such  seizure  or  prose- 
cution.'' By  a  subsequent  act,  (act  of  the  24th  of 
February,  1807,  ch.  74.)  the  like  provision  is  ex- 
tended to  all  seizures  *<  under  any  act  of  Congress 
authorizing  suph  seizures."     It  is  apparent,  from 
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the  very  language  of  this  clause,  that  unless  the 
certificate  be  obtained  in.  the  manner  prescribed 
by  the  law,  the  seizing  officer  is  liable  to  a  suit  for 
damages.  And  it  was  adjudged  by  this  Court,  in 
the  case  of  Gdstanv.Uoyt,  (3  fVheatXep.  246.) 
that  the  denial  of  such  certificate  was  conclusive 
evidence  that  there  was  no  probable  cause  of  sei- 
zure. No  certificate  was  given  upon  the  original 
libel  instituted  against  the  Apollon  and  cargo,  and 
restitution  having  been  decreed  without'  it,  it  fol- 
lows, of  course,  that  probable  cause  can,  in  point 
of  law,  form  no  excuse  against  damages  in  this 
ease.  It  is  true,  that  if  vindictive  damages  were 
sought,  the  circumstances  of  suspicion  might  pro- 
perly go  in  mitigation ;  but  where,  as  in  the  pre- 
sent case,  compensatio.1  only  is  sought,  the  inqui- 
ry into  the  existence  of  such  probable  cause,  can 
have  no  legal  operation  upon  the  merits  of  the 
con.troversy. 
wbttber  there  .  Qq^  how  stauds  the  fact  as  to  the  existence  of 

WM   probable 

cmuie  of  tei-  probablo  cause?   It  has  been  very  justly  observed 

sure  Id  the  pre- '^  .       ^  ..it 

MDtcaie.  at  the  bar,  that  the  Court  is  bound  to  take  notice 
of  public  facts  and  geographical  positions;  and 
that  this  remote  part  of  the  country  has  been  in- 
fested, at  difierent  periods,  by  smugglers,  is  mat* 
ter  of  general  notoriety,  and  may  be  gathered  from 
the  public  documents  of  the  government  But 
the  question,  whether  the  Apollon  designed  to  en- 
gage in  this  unlawful  traffic,  must  be  decided  by 
the  evidence  in  this  record,  and  not  by  mere  gene- 
ral suspicions  drawn  froni  other  sources.  It  is 
somewhat  remarkable,  that  no  actor  attempt  of 
muggling  is  charged  upon  her  by  any  testimony 
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in  the  record.  Her  avowed  iotention  was,  to  send  1824. 
her  cargo  into  the  United  States:  but  in  what  ^Jj^^CuSi. 
manner?  It  was  perfectly  lawful  to  transship  the 
cargo,  in  American  or  other  foreign  vessels,  to  our 
ports ;  no  law  was  violated  thereby,  and  no  eva- 
sion of  the  French  tonnage  duty  accomplished ; 
for  the  expense  of  the  transshipment  must  have 
been  supposed  by  Congress  to  be,  in  ordinary 
cases,  a  full  equivalent  to  the  increased  duty.  It 
has  been  very  justly  observed  at  the  bar,  that  the 
act  of  Congress  was  not  intended  to  operate  as  a 
non-intercourse  or  non-importation  law,  but  mere- 
ly as  an  additional  and  onerous  tax  upon  Frendi 
navigation,  in  retaliation  of  the  restrictions  of 
France  upon  our  navigation.  The  policy  of  tlie 
act  was,  therefore,  as  completely  effected  by  com- 
pelling French  ships  to  perform  circuitous  voyages, 
and  thus  to  incur  the  disadvantages  of  transship- 
ments, as  by  payment  of  the  tonnage  doty.  Now, 
it  is  principally  from  the  declarations  and  admis- 
sions of  Capt.  Edon  himself,  that  the  designs  of 
bis  toy  age  are  known ;  and  if  we  take  part  of  his 
testimony,  we  ought  in  fairness  to  call  in  aid 
eveiy  explanation  that  he  gives  on  the  subject. 
He  utterly  disclaims  any  intention  of  fraud;  and 
bis  declarations  on  this  point  haye  not  been  dis- 
credited. But,  admit  that  he  had  an  intention  of 
illegal  trade,,  how  could  that  intention,  not  car- 
ried into  effect  within  our  jurisdiction,  afford  pro- 
bable cause  of  seizure  in  a  foreign  territory  ?  It 
was  not  matter  of  doubt,  ^that  Belle  Jiver  was 
viithin  the  limits  of  Florida;  and  how  can  there 
be  probable  cause  of  seizure  under  our  laws,  when 
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1824.     the  vessel  is  in  a  place  exempt  from  our  jarisdic- 


It  is  unnecessary  to  pursue  this  subject  farther, 
as,  in  point  of  law,  probable  cause,  if  it  existed, 
would  not,  under  the  circumstances  of  this  case, 
constitute  a  valid  defence.  The  remaining  ques- 
tion is,  as  to  the  damages.  The  District  Court 
allowed  the  following  items  of  damage :  1.  De- 
murrage of  the  ship  for  175  days,  at  30  dollars  per 
day.  This  item,  upon  the  appeal,  was  enhanced 
by  the  Court,  as  has  been  already  stated,  to  40 
dollars  per  day.  2.  The  difference  between  the 
amount  of  the  sales  of  the  cargo  (which  was  sold 
under  a  perishable  monition,)  being  3523  dollars 
and  10  cents,  with  ten  per  cent,  thereon ;  >and  the 
nett  proceeds  of  the  sales,  which  had  been  restored 
to  the  claimants,  thait  difference  being  1215  dol- 
lars and  99  cents,  together  with  six  per  cent  in- 
teitest  thereon.  3.  The  allowance  of  250  dollars 
to  the  libellant,  for  travelling  expenses  to  Wash- 
ington. 4.  The  dlowance  to  the  second  captain 
of  100  dollars,  for  his  travelling  expenses  to  Sa- 
vannah, pn  the  business  of  the  ship.  5*  The  al- 
lowance of  500  dollars,  as  necessary  counsel  fees. 
Rui«  ofdi-  The  principal  arguments  against  this  decree, 
fiiM  tortt.  have  been  directed  to  the  allowance  of  demurrage^ 
as  a  just  measure  of  compensation.  TheAttamejf- 
General  contends,  that  it  ought  to  be  disallowed, 
as  fiir  too  high  a  compensation ;  the  Counsel  for 
the  libellant,  as  an  allowance  unreasonably  low. 
Thb  Court,  on  various  occasions,  has  expressed 
its  decided  opinion,  that  the  probable  profits  of  a 
voyage,  either  upon  the  ship  or  cargo,  cannot  fur- 
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nish  any  just  basis  for  the  computation  of  darna*  1824. 
ges  in  cases  of  marine  tort.  The  basis  has  ac-  •pJJTl^^JJJl, 
cordingly  been,  in  every  instance,  rejected.  Where 
the  vessel  and  cargo  arc  lost  or  destroyed,  the  just 
measure  has  been  deemed  to  be  their  actual  value, 
together  with  interest  upon  the  amount,  from  the 
time  of  the  trespass.  Where  there  has  been  a 
partial  injury  only,  that  loss  being. ascertained,  a 
similar  rule  has  been  applied.  Where  the  pro^ 
perty  has  been  restored  after  detention,  demur' 
rage  during  the  period  has  been  generally  allowed 
for  the  vessel,  and  interest  upon  the  value  of  the 
cargo.  Where  the  vessel,  and  cargo  have  been 
sold,  the  gross  amount  of  the  sales,  together  with 
interest,  has  been  adopted,  as  a  fair  recompense, 
and  the  addition  of  ten  per  cent,  h^s  been  some- 
times made,  where  the  property  was  sold  under 
disadvantageous  circumstances^  or  had  not  arrived 
at  the  country  of  its  destination.  Such,  it  is  be* 
lieved,  have  been  the  rules  most  generally  adopted 
in  practice,  in  cases  which  did  not  call  for  aggrava- 
ted or  vindictive  damages.  And  it  may  be  truly 
said,  that  if  these  rules  do  not  furnish  a  complete 
indemnification  in  all  cases,  they  have  so  much 
certainty  in  their  application,  and  such  a  tendency 
to  suppress  expensive  litigation,  that  they  are  en* 
titled  to  some  commenda.tion,  upon  principles  of 
public  policy^ 

But  it  is  now  said,  that  demurrage  always  arises  Demuntsr. 
ex  contractu^  and,  therefore,  cannot  furnish  any 
rule  of  compensation  in  cases  of  tort.    The .  prac« 
tice  in  Courts  of  Admiralty,  has  certainly  been 
otherwise;  and  the  very  cases  cited  at  the  bar, 

Vol.  IX.  48 
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1824.    show  that  no  distinction  has  been  taken,  as  to  its 
^gSl^J^CS^  application,  between  cases  of  contract  and  cases 
of  tort    In  truth,  demurrage  is  merely  an  allow- 
ance or  compenrtition  for  the  delay  or  detention 
of  a  yessel.    It  is  often  a  matter  of  contract,  but 
not  necessafrily  so.     The  very  circumstance  that, 
in  ordinary  commercial  voyaiges,  a  particular  sum 
is  deemed  by  the  parties  a  fair  compensation  for 
delays,  is  tke  very  reason  why  it  is,  and  ought  to 
be,  adopted  as  a  measure  of  compensation,  in  cases 
ex  delicto.    What  fairer  rule  can  be  adopted,  than 
that  which  founds  itself  upon  mercantile  usage  as 
to  indemnity,  and*  fixes  a  recompense  upon  the  de* 
liberate  consideration  of  all  the  circumstances  at- 
tending the  usual  earnings  and  expenditures  in 
common  voyages  ?    It  appears  to  us,  that  an  al- 
lowance,, by  way  of  demurrage,  is  the  true  measure 
of  damages  in  all  cases  of  mere  detention,  for  that 
allowance  has.  reference  to  the  ship's  expenses, 
wear  and  tare,  and  common-employment.    Every 
other  mode  of  adjusting  compensation,  would  be 
merely  speculative,  and  liable  to  the  greatest  un- 
certainties.   In  respect  to  the  quantity  of  Uie  al- 
lowance in  the  present  cape,  there  is  a  diversity  of 
evidence*  on  the  record.    Two  of  the  witnesses 
examined  upon  the  appeal,  speak  of  SO  doOara, 
and  one  of  40  dollars,  as  a  reasonable  demurrage. 
The  Circuit  Court,  upon  this  new  testimony,  al- 
lowed the  latter;  and  as  it  is  perfecdy  clear,  that 
every  Judge,  in  his  own  circuit,  must  have  better 
means  of  weighing  the  testimony  of  credible  wit« 
nesses,  firom  a  more  exact  acquaintance  with  their 
experience  and  extent  of  business,  than  we  can 
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possibly  derive  from  the  bare  inspection  of  the  re-     1824 
cords  ;  and  as  we  perceive  no  reason  to  be  dissa-  pjih^!]^^. 
tisfied  with  his  judgment,  we  think  that  the  decree, 
on  this  point,  ought  to  be  confirmed. 

The  second  item  is  perfectly  correct,  except  as 
to  the  allowance  of  the  ten  per  cent.  The  cargo 
was  sold  at  the  market,  though  not  at  the  port,  of 
its  destination;  and  from  the  appraisement,  it 
appears  to  have  sold  for  a  higher  price  than  it  was 
valued  at.  The  ground  of  the  allowance  of  the 
ten  per  cent,  then  fails,  for  that  is  given  for 
supposed  losses  upon  a  forced  sale,  or  a  falling 
market. 

The  third  item,  though  small,  does  not  appear 
to  usproper  to  be  allowed  upon  principle.  It  was 
no  necessary  expense  in  the  prosecution  of  the 
suit ;  and,  as  it  has  been  objected  to,  it  must  be 
struck  out.  The  fourth  item  is  not  open  to  the 
same  objection,  and,  therefore,  may  well  stand. 

The  fifth  item,  allowing  500  dollars  as  couu'-  Comisoi  im. 
sel  fees,  is,  in  our  opinion,  unexceptionable.  It 
is  the  common  course  of  the  Admiralty,  to  allow 
expenses  of  this  nature,  either  in  the  shape  of 
damages,  or  as  part  of  the  costs.  The  practice 
is  very  familiar  on  the  prize  side  of  the  Court;  it 
is  not  less  the  law  of  the  Court  in  instance  causes, 
it  resting  in  sound  discretion  to  allow  or  refuse 
the  claim. 

Upon  the  whole,  the  decree  of  the  Circuit  Court 
is  to  be  reformed  in  these  not  very  important  par- 
ticulars ;  in  all  other  respects  it  is  affirmed,  and 
interest  is  to'  be  lallowed,  at  the  rate  of  six  per 
cent.^  upon  the  amount  of  the  decree  thus  re- 
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18?24«     formed^  from  the  time  of  the  appeal  from  the 
TbTAp^oo.  ^i^vit  Court,  until  it  shall  be  carried  into  effect 
in  the  same  Court,  pursuant  t6  the  mandate  of 
this  Court 

Decree.    This  cause  came  on  to  be  heard,  &c. 
On  consideration  whereof,  it  is  ordered  and  de- 
creed by  the  Court,  that  the  decree  of  the  Cir« 
euit  Court,  awarding  the  sum  of  8695  dollars  and 
87  cents,  damages,  to  the  libellant,  with  his  costs 
of  suit,  be  in  part  reversed,  to  wit,  for  the    sum 
of  602  dollars  and  31  cents,  and  be  affirmed  in  all 
other  respects;  and  that  the  libellant  do  recover  of 
the  respondent;  the  said  amount  of  damages  de- 
creed in  the  said  Circuit  Court,  deducting  the 
said  sum  of  602  dollars  and  31  cents,  to  wit^  the 
sum  of  8093  dollars  and  6  cents,  together  with 
interest,  at  the  rate  of  six  per  cent,  per  annum^ 
on  the  same  sum,  from  the  date  of  the  decree  in 
the  Circuit^Court,  to  the  period  of  carrying  this 
decree  intp  effect  in  the  Circuit  Court,  pursuant 
to  the  mandate  of  thia  Coiirt. 

Decree  in  Circuit  Court, .  tf  8695  37 

Deduct  10  per  cent*  on  sales 

of  cargo,  $9S2  31 

Allowance  for  VfTaBhingtoii 

journey,  250  00 


$eOi  31        602  31 
$8093    6 


0¥  THK  UNITED  STATES.  381 

1824. 


The  Emllf 
[Instavcb  Couet.    Slavs  Taadb  Acts.]  CafoJuw. 

The  Emilt  and  The  Carolinf,  Broadfoot, 
Claimant 


A  libel  of  infonnaticm  does  not  require  all  the  technical  precision  ol 

'  an  indictment  at  common  law.  If  the  allegations  describe  the 
.offence,  it  is  all  that  is  necessarj ;  &nd  if  founded  upon  a  statute, 
it  is  sufficient  if  it  pursues  the  words  of  the  law. 

An  information,  under  the  Slave  Trade  Act  of  1794,  c.  187.  [xi.]  . 
8.  ].,  which  describes,  in  one  ount,  the  two  dbtinct  acts  of  pre* 
paring  a  vessel  and  of  causiup;  her  to  tatZ,  pursuing  the  words  of 
the- law  is  sufficient. 

Stating  a  charge  in  the  aUemaii^ef  is  good,  if  each  alternative  con- 
stitutes an  offence  for  which  the  thing  is  forfeited. 

Under  the  above  act,  it  is  not  necessary,  in  order  to  incur  the  forfeit- 
lure,  tliat  the  vessel  should  be  completely  fitted  and  ready  for  sea. 
As  soon  as  the  preparations  have  proceeded  so  far,  as  clearly  to 
manifest  the  intention,  the  right  of  seizure  attaches. 

APPEAL  from  the  Circuit  Court  of  South  Ca- 
rolina. 

In  each  of  these  two  cases,  a  libel  of  informa- 
tion was  filed  in  the  District  Court  of  South  Ca- 
rolina, against  the  ship  Emily  and  the  brig  Caro- 
line, under  the  1st  section  of  the  act  of  thi  22d 
of  March,  1794,  c.  187.  [xi.]  prohibiting  the  car- 
rying on  the  slave  trade,  from  the  United  States  to 
any  foreign  place  or  country;  and  on  the  2d  sec- 
tion of  the  act  of  the  2d  of  March,  1807,  c.  77. 
[izvii.]  to  prohibit  the  importation  of  slaves  into 
the  United  States,  after  the  1st  day  of  January, 
1808.  Each  libel  contained  three  counts,  two 
upon  the  act  of  1794,  and  one  upon  that  of  1807, 
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1824.    which  are  the  same  in  their  provisions,  so  far  as 

^^T^T^  respects  this  case;  and  the  libels  described  the 

mod  the     offence  in  che  alternativei  pursuing  the  words  of 

a  port  or  place  of  the  United  States,  to  wit,  the 
port  of  Charleston,  or  caused  to  be  sailed  from  a 
port  or  plac^  within  the  United  States,  to  wit,  the 
said  port  of  Charleston,  Sec.  for  the  purpose,  of 
carrying  on  trade  or  traffic  in  slaves,"  &e.  A  de- 
cree of  condemnation  was  pronounced,  in  each 
case,  in  the  District  Court,  which  was  affirmed  in 
the  Circuit  Court,  and  the  causes  were  brought 
hy  api^eel  to  this  Court. 

Feb.  Jih.  The  causes  were  argued  by  Mr.  Harper^  for 
the  appellant,  and  by  the  Attomey-Oeneral  and 
Mr.  M'Duffie,  for  the  respondent. 

On  the  part  of  the  appellant  it  was  contended, 
(1.)  That  the  informations  were  fatally  defective; 
inasmuch  as  in  all  the  counts,  they  charge  alterna- 
tively, the  commission  of  one  or  the  other  of  two 
distinct  and  separate  acts^  each  of  which  consti- 
tutes, under  the  statute  of  Congress,  a  distinct 
substantive  offis^nce;  thus  leaving  it  wholly  uncer* 
tain  to  which  of  the  charges  the  claimant  was  to 
direct  his  defence  and  proof."  (2.)  That  the  proof 
did  not  sustain  any  of  the  counts,  because  it  showed 
that  deither  of  the  vessels  was  actually  sent  from 
the  port  of  Charleston,  before  the  seizure;  and 
did  not  show  that  eitl  Br  of  them  was  so  fitted  out 

m  Tha  Caroliiie,  7  CnmeK  496- 
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therei  previous  to  the  seizure,  as  to  be  in  a  condi- 
tion to  be  sent.     That  the  offence  of  fitting  out,  ^!]^^£^ 
was  not  complete  when  the  seizure  took  place,     and  th» 
and  that  a  mere  inceptive  fitting  out,  or  an  attempt      ^ 
to  fit  outj  did  not  constitute  the  offence  created 
by  the  acts  of  Congress. 

For  the  respondents,  it  was  argued,  (1.)  That 
the  charge,  with  the  alternative,  was  sufficient, 
both  of  the  alternatives  being  illegal.  The  note 
of  the  reporter,  correcting  the  account  of  the  de- 
cision, when  one  of  these  cases  (the  Caroline) 
was  formerly  before  this  Court,  was  referred  to, 
in  order  to  show  that  the  Court  did  not  meah  to 
decide  in  that  case,  Umt  stating  the  charge  in  the 
alternative,  would  not  have  been  sufiicient,  if  each 
alternative  had  constituted  an  offence,  for  which 
the  vessel  would  have  been  forfeited  by  the  law. 
The  informations  had  been  amended,  and  stu- 
diously avoided  the  difficulty  heretofore  made  on 
account  of  the  alternativeness  of  the  charges. 
As  they  now  stand,  they  are  in  conformity  with  the 
language  of  the  statute  which  creates  the  forfeit- 
ure, and  though  still  alternative  in  form,  they  are 
not  so  in  mbstance;  since  both  the  facts  charged 
are  equally  penal,  and  the  latter  part  of  the  sec- 
tion merely  makes  either  of  the  facts  evidence  of 
the  illegal  intention.  The  Legislature  has  thought 
fit  to  depart, .  in  this  instance,  from  the  general 
principle  of  penal  enactments ;  it  aims  at  punish- 

a  The  Carotine,  7  Crtmck,  496.    Note  of  errata  at  the  be- 
ffiuahg  of  the  Tqlame. 
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1824*  ing  the  intentioDi  and  makes  either  of  the  two 
facts  evidence  of  the  illegal  intention.  Botbi 
then,  being  illegali  the  information  has  correctly 
charged  the  qffence.  (2.)  The  law  requires  no- 
thing more  to^consummate  the  offence,  than  dis- 
tinct acts,  showing  the  quo  animo.  The  offence 
is  complete,  when  there  is  any  overt  act  clearly 
indicative  of  the  attempt  to  commit  it  If  this 
were  not  the  case,  and  the  crime  were  not  to  be 
considered  as  consummated  until  the  preparations 
were  complete,  it  would  be  impossible  to  define 
what  was  a  complete  preparation.  Many  articles 
might  be  purposely  left  unfinished,  and  completed 
at  sea ;  so  that  the  construction  contended  for, 
would  furnish  an  effectual  recipe  for  a  fraudulent 
evasion  of  this  part  of  the  law. 

Ftb'.MM.  Mr.  Justice  Thompson  delivered  the  opinion  of 
the  Court. 

These  cases  come  before  the  Court  on  appeals 
from  decrees  of  the  Circuit  Court,  for  the  District 
of  0outh  Carolina,  afiirming  the  decrees  of  the 
District  Court,  by  which,  the  vessels  in  question 
were  condemned  as  forfeited,  under  the  laws  of  the 
United  States,  in  relation  to  the  slave  trade. 

The  information,  in  both  cases  are  the  same,  ex- 
cept as  to  the  name  and  description  of  the  vessels ; 
and  the  proofs  differ  in  no  respect,  but  in  the  state 
of  preparation  in  which  the  vessels  were  found  at 
the  time  ofsei;Eurtf;  but  this  circumstance,  accord- 
ing to  the  view  taken  by  this  Court  of  the  law. 
Wider  whicll  thepe  ibrfeiturea  have  been  incmredv 
is  unimportant,  abd  canupt  nury  tltt  resdit    The 
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cases  have  beeo  argued  together,  and  it  is  unne-     1'824. 
cessary  that  they  should  be  considered  9eparately  ijihTsmii/ 
by  the  Court.  cSliS 

The  ioformatioDs  are  founded  upon  the  first  sec- 
tion of  the  actof  the  22d  of  March,  1794,  c.  187. 
[xL]  to  prohibit  the  carrying  on  the  slave  trade 
from -the  United  States  to  any  foreign  place  or 
country;  and  on  the  second  section  of  the  act  of 
the  2d  of  March,  1807,  c.  77.  [txvii.]  to  prohibit 
the  importation  of  slaves  into  the  United  States 
after  the  1st  of  January,  1808.  Each  information 
contains  three  counts ;  two  upon  the  act  of  1794^ 
and  one  upon  thdt  of  1807.  These  acts,  however, 
are  precisely  the  same  in. those  parts  which  are 
brought  under  consideration  in  these  cases,  and 
will  not  require  to  be  separately  noticed. 

The  objections  on  the  part  of  the  claimant,  to  the 
decree  of  the  Circuit  Court,  are, 

1.  The  insufficiency  of  the  informations;  and 

2.  That  the  proofs  fall  short  of  what  is  requi- 
red, under  the  statutes,  to  work  a  forfeiture  of  the 
vessels. 

The  law  (2  U.  S.  L.  383.)  declares,  that  no 
citizen  of  the  United  States,  or  any  other  person 
coming  into,  or  residing  within  the  same,  shall,  for 
hifnself  or  any  other  person  whatsoever,  either  as 
master,  factw,  or  owner,  bufld,  fit,  equips  load,  or 
otherwise  prepare,  any  ship  or  vessel,  within  any 
port  or  place  of  the  United  States,  nor  shall  cause 
any  ship  or  vessel  to  sail  from  any  port  or  place 
within  the  same,  for  the  purpose  of  carrying  on 
any  trade  or  traffic  in  slaves,  Ac.  And  if  any  ves« 
set  shall  be  ioJUledaut  a$  af&re$aid,  for  the  said 

Vol.  IX.  49 
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.1824.  purpose,  or  shall  be  caused  to  sail  so  as  aforesaid, 
jl^^^^  every  such  ship  or  vessel  shall  be  forfeited,  &c. 
^  the  The  first  branch  of  the  prohibiting  part  of  this  sec- 
tion, is  very  broad  and  comprehensive,  using  va- 
rious terms  appropriate  to  the  preparation  for  a 
voyage.  ''Shall  not  build,  fit,  equip,  load,  or 
otherwise  prepare  any  ship,'*'  Sec.  In  the  forfeit- 
ing part  of  the  section,  these  various  terms  are  not 
repeated,  hut  doubtless  intended  to  be  co-exten- 
sive, and  included  under  the  words  BOJUted  out 
08  afaraaid.  Under  this  law,  then,  the  forfeiture 
is  incurred,  either  hy  fitting  out,  or,  in  other  words, 
preparing  a  vessel,  within  the  United  States ;  OTf 
by  causing  a  vessel  to  sail  from  the  United  States 
for  (he  purpose  of  carrying  on  the: slave  trade  : 
two  distinct  acts,  either  of  which  draws  after  it 
the  same  consequence,  the  forfeiture  of  the  vessel. 
The  informations  embrace  both  acts  in  the  same 
count,  pursuing  the  words  of  the  law  ;  and  it  is 
contended  that,  on  this  account,  they  are  fatally 
defective;  that  one  or  the  other  of  the  acts  should 
have  been  alleged,  and  not  both  stated  in  the  a/- 
temativCf  as  has  been  done.  Objections  of  this 
kind,  made  at  so  late  a  period,  if  not  entirely  pre* 
eluded,  are  not  entitled  to  much  indulgence  ;  they 
ought,  if  well  founded,  to  be  made  at  an  earlier 
day,  when  the  information  might  be  amended, 
and  great  expense  and  delay  avoided.  But  the 
exception  would,  at  no  time,  be  available*  In 
admiralty  proceedings,  a  libel  in  the  nature  of  an 
information,  does  not  require  all  the  formality  and 
technical  precision  of  an  indictment  at  common 
law*    If  the  allegations  are  such  as  plainly  and 
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distiocdy  to  mark  the  ofiteoce,  it  is  all  tiiat  ia  ne-     1824. 
cessary.     And  where  it  is  founded  upon  a  statute,  tITir^ 
it  is  sufficient  if  it  pursues  the  words  of  the  law.     and  the 
And  this  is  not  at  all  at  variance  with  what  fell    ^■'^^•• 
from  the  Court,  when  these  cases  were  formerly 
before  it,  as    explained   by  the  note  referred  to 
by  the  Reporter,  (7  Cranch,  496,  antt  note  at  the 
beginning  of  the  voL)  which  states,    ''that  the 
Court  did  not  mean  to  decide,  that  stating  the 
charge  in  the  alternative  would  not  have  been 
sufficient,  if  each  alternative  had  constituted  an 
offence  for  which  the  vessel  would  have  been  for- 
feited/'   In  the  information  now  before  the  Court, 
it  is  so  stated.     One  alternative  is,  fitting  oiU,  and 
the  other,  catuifig  the  vessel  to  sail  ;  either  of 
which,  if  proved^  T^ould  induce  a  forfeiture.     It  is 
said,  that  thi^  mode  of  alleging  two  separate  and 
distinct  offences,  leaves  it  wholly  uncertain  to 
which  of  the  accusations  the  defence  is  to  be  di- 
rected.   This  objection^  if  entitled  to  considera- 
tion, would  apply  equally  to  an  information  laying 
each  offence  in  a  separate  count.     This  might, 
undoubtedly,  be  done ;  and  yet  no  one  interested 
in  the  proceedings  could  know,  to  which  accusa- 
tion to  direct  his  defence.     This  kind  of  uncer- 
tainty is  no  objection,  even  to  an  indictment  at 
common  law.    Distinct  offences  may  be  laid  in 
separate  counts,  and  the  accused  may  not  know 
upon  which  he  is  to  be  tried.     The  objection,  if 
available  at  all,  must  go  the  full  length  of  limiting 
every  information  to  a  single  offence.     This,  we 
think,  is  not  required  by  any  principle  of  justic^e, 
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1824.     or  sanctioned  by  any  rule  of  practice,  applicable 
^pJT^  to  Admiralty  proceedings. 

and  the  2.  It  is,  in  the  second  place,  contended,  that 
the  proof  does  not  su'  «,ain  any  of  the  counts,  or 
show  that  any  acts  have  been  done,  which  can, 
under  a  just  coh<jtruction  of  the  law,  work  a  for- 
feiture of  the  vessels.  These  vessels,  although 
cleared  Out,  were  seized  before  leaving  the  port 
of  Cnarleston ;  of  course  there  can  be  no  proof 
applying  to  one  of  the  offences  laid  in  the  infor- 
mation, iQZ.  causing  the  vessels  to  sail  from  a  port 
or  place  within  the  United  States,  &c.  The  proof 
is  only  applicable  to  the  offence,  which  relates  to 
the  preparation  of  the  vessels.  And  to  incur  the 
forfeiture  under  this  branch  of  the  act,  it  is  said, 
the  vessel  must  be  completely  fitted  and  ready  for 
sea;  that  no  state  of  preparation,  short  of  this,  will 
satisfy  the  terms  of  the  law,  or  furnish  any  certain 
rule  by  which  to  determine  when  the  offence  has 
been  committed,  and  the  penalty  incurred.  We 
cannot,  however,  think  that  even  applying  to  this 
law  the  most  rigid  rules  of  construction  applicable 
(o  penal  statutes,  it  will  admit  of  the  interpretation 
contended  for  on  the  part  of  the  claimant.  In 
construing  a  statute,  penal  as  well  as  others,  we 
must  look  to  the  object  in  view,  and  never  adopt 
an  interpretation  that  will  defeat  its  own  purpose, 
if  it  will  admit  of  any  other  reasonable  construc- 
tion. 

The  object  in  view,  by  the  section  of  the  law 
now  under  consideration,  was  to  prevent  the  pre- 
paration of  vessels  in  our  own  ports,  which  were 
intended  for  the  slave  trade.     Hence  is  connected 
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with  this  preparation,  whether  it  consists  in  build-  1824. 
ing,  fitting,  equipping,  or  loading,  the  purpose  "5!^^^^ 
for  which  the  act  is  done.  The  law  looks  at  the  and  the 
intention,  and  furnishes  authority  to  take  from  the  "^  "^ 
offender  the  means  designed  for  the  perpetratiojp 
of  the  mischief.  This  is  not  punishing,  crimi* 
nally,  the  intention  merely;  it  is  the  preparation 
of.  the  vessel,  and  the  purpose  for  which  she  is  to 
be  employed,  tliat  constitute  the  offence,  and 
draws  after  it  the  penalty  of  forfeiture.  As  soon,  . 
therefore,  as  the  preparations  have  progressed,  so 
far  as  clearly  and  satisfactorily  to  show  the  pur- 
pose for  which  they  are  made,  the  right  of  seizure 
attaches. '  To  apply  the  construction^  contended 
for  on  the  part  of  the  claimant,  that  the  fitting  or 
preparation  must  be  complete,  and  the  vessel 
ready  for  sea,  before  she  can  be  seized,  would  j^e 
rendering  the  law  in  a  great  measure  nugatory, 
and  enable  offenders  to  elude  its  provisions  in  the 
most  easy  manner.  The  intention  or  purpose  for 
which  the  vessel  ,is  fitling,  must  be  made  out  so 
as  to  leave  no  reasonable  doubt  as  to  the  object. 
This  is  matter  of  proof,  and,  generally  speaking, 
to  be  collected  from  the  kind  of  preparation  tbnl 
has  been  made.  It  is  unnecessary  to  notice  mi- 
nutely the  evidence  taken  in  these  cases.-  It  shows 
conclusively,  aiftl  beyond  the  possibility  of  doubt, 
tliat  both  the  Emily  and  the  Caroline  were  fitting 
out  for  the  slave  trade.  Imthis  the  witnesses, 
both  on  l\\Q  part  of  the  United  States  and  the 
claimant,  concur.  All  the  prepar-otions  were  such 
as  were  peculiarly  adapted  to  what  tlic  witnesses 
call  slaving  vessels,  and  not  to  those  for  the  mer 
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1824.     chant  service.    The  ship  carpenter,  a  witness  on 
)j^^^^[^  the  part  of  the  claimant,  and  who,  of  all  others, 

and  tbe  was  best  qualified  to  give  information  on  this  sub- 
ject, says,  the  vessels  were  fitting  in  a  manner 
similar  to  that  in  which  vessels  generally  are  for 
the  slave  trade ;  that  the  Emily  was  almost  com- 
plete, and  the  work  in  which  liCNwas  engaged  on 
the  Caroline,  was  of  the  same  character  and  de- 
scription. There  was  no  attempt  whatever  by  the 
claimant,  to  explain  theK>bject  of  these  peculiar  fit- 
ments, or  to  show  that  the  destinalion  of  the  ves- 
sels was  other  than  that  of  the  slave  trade.  Nor 
has  his  counsel,  on  the  argument  here,  set  up  for 
him  any  such  pretence.  We  may,  therefore, 
safely  conclude,  that  the  purpose  for  which  these 
vessels  were  fitting,  was  the  slave  trade ;  and  if 
so,  the  right  of  seizure  attached.  We  can  disco- 
ver no  sound  reason  for  delaying  the  seizure  until 
the  vessels  were  on  the  point  of  sailing.  It  could 
only  be  necessary  to  render  more  certain,  from 
their:  complete  fitment,  the  purpose  for  which 
they  were  to  be  emplpyed ;  and  if  that  be  satisfac- 
torily ascertained,  at  an  earlier  stage  of  the  pre- 
paration, the  delay  would  be  useless,  and  evasion 
of  the  law  rendered  almost  certain. 

Decrees  aflirmed. 
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r«  ^  £s  »n  A        n  The  Merino, 

[IirsTAircs  CouET^    Slats  Trade  Acts.]  ef  ai: 

The  Merino.    The  Gokstitution.   The  Louisa. 
Barrias,  and  others,  ClaimanU. 

The  teehntcal  nioeties  of  the  common  Imw  are  not  regarded  in  Ad- 
miralty proceedings.  It  is  sufficient,  if  an  information  set  fortli 
the  oiflTence  so  as  dearlj  to  bring  it  within  the  statute  upon  which 
the  informttion  is  founded.  It  is  not  necessary  tint  it  should  con- 
dtide  cenlrciybniuHE  jfnfiili. 

The  District  Court  of  the  District  where  the  seizure  was  made,  and 
not  where  the  offence  was  committed,  has  jurisdiction  of  proceed- 
inp  M  rtm  for  an  alleged  forfeiture. 

If  the  aeisttre  is  made  on  the  high  seas,  or  withm  the  territory  of  a 
foreign  power,  the  jurisdiction  is  conferred  on  the  Court  of  the 
District  where  the  property  is  carried  and  proceeded  against 

A  municipal  seisnre,  within  the  territory  of  a  foreign  power,  does  net 
oast  the  jorisdiction  of  the  District  Court  into  whose  District  the 
property  may  be  carried  for  adjudication. 

The  prohibitions  in  the  Slave  Trade  Acts  of  the  lOth  of  May,  1800, 
e.  £05..  [U.]  and  of  the  tOth  of  April,  1818,  extend  as  well 
to  the  canning  of  slaTes  on  freight,  as  to  cases  where  the 
pel  sons  transported  are  the  property  of  citizens  of  the  United 
States;  and  to  the  carrying  them  from  one  port  to  another  of  the 
tame  foreign  empire,  as  well  as  from  one  foreign  country  to 
another. 

Under  the  4th  section  of  the  act  of  the  lOtfa  of  May,  1800,  c.  £05.- 
[11;}^  the  owner  of  the  slares  transported  contrary  to  the  prorisions 
of  that  act,  cannot  claim  the  same  in  a  Court  of  the  United  States, 
although  they  may  he  held  in  serritude  according  to  the  laws  of 
his  own  country.  But  if,  at  the  time  of  the  capture  by  a  commis- 
sioned Tesset,  the  ofTendiHg  ship  was  in  possession  of  a  non-com- 
missioned  captor,  who  had  made  a  seizure  for  the  same  offence,  the 
owner  of  the  slaves  msy  claim ;  the  section  only  applying  to  per- 
sons interested  in  the  enterprise  or  yoyage  in  which  the  ship  was 
employed  ai  lAe  Hmt  qftwih  eaptun'. 

APPEAL  from  the  District  Court  of  Alabama. 
These  were  the  cases  of  several  vessels;  and  their 
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1824.,  cargoes  of  African  slaves.  The  information  filed 
f^J^^^I^^^  in  the  case  of  the  Constitution  was,  as  well  on 
tiai.  'behalf  of  the  United  States,  as  of  George  M. 
Brooke,  a  colonel  in  the  army  of  the  United  States. 
The  first  count,  after  stating  the  seizure  of  this 
vessel,  with  a  valuable  cargo  on  board,  and  eighty- 
four  African  slaves,  by  the  said  Brooke,  on  waters 
navigable  from  the  sea  by  vessels  of  ten  tons  bur- 
then and  upwards,  alleges,  that  the  said  vessel, 
being  a  vessel  of  the  United  States,  owned  by 
citizens  of  the  United  States,  was  employed  in 
carrying  on  trade,  business  or  traffic,  contrary  to 
the  true  intent  of  an  act  of  Congress,  passed  on 
the  10th  of  May,  1800,  entitled,  "  an  act  to  pro- 
hibit the  carrying  .on  of  the  slave  trade  from  the 
United  States  to  any  foreign  place  or  country," 
that  is  to  say,  was  employed  or  made- use  of  in  the 
transportation  of  slaves  from  one  foreign  country 
to  another,  viz.  from  Havanna  to  Pensacola,  both 
places  belonging  to  the  king  of  Spain,  contrary  to 
the  form  of  the  said  act,  whereby  the  said  vessel 
and  her  cargo  became  forfeited. 

It  was  admitted,  by  the  counsel  for  the  respon- 
dents, thatthesecond  and  third  counts  were  unsup- 
ported by  the  evidence,  and  they  were,  therefore, 
abandoned. 

The  fourth  count  charges,  that  certain  citizens 
of  the  United  States  did,  in  June^  1818,  take  on 
board,  or  transport  from  one  foreign  place  or  coun- 
try to  another,  certain  negroes,  in  a  vessel,  for  the 
purpose  of  holding,  selling,  or  otherwise  disposing 
of  them  as  slaves^  or  to  be  held  to  labour  or  sec- 
vice.    In  the  case  of  the  Merino^  the  information 
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contains  tLree  counts,  the  second  of  which  alone     1824^ 
was  relied  upon  by  the  counsel' for  the  ''®spon- ,^J^J[J^^- 
dent,  and  this  states,  that  on  the  day  of  June,      ti  9L 

1818,  certain  citizens  of  the  United  States  re- 
ceived on  board  of  the  said  vessel,  belonging  to 
cilizens  of  the  United  States,  and  transported 
from  one  foreign  place  or  country,  viz.  from  Cuba 
to  Pensacola,  a  certain  number  of  negroes,  for 
the  purpose  of  holding  the  said  negroes  as  slaves; 
and  that  the  said  vessel,  with  her  cargo,  and  tbe 
negroes,  were,  on  the  21st  of  June,  1818,  seized 
on  the  high  seas  by  Capt.  M'Keever,  commander 
of  the  United  States  ketch  Surprise,  and  were 
brought  into  the  District  of  Mobile,  for  a  violation 
of  the  laws  of  the  United  States,  and  particularly 
of  the  4th  section  of  the  act  of  1818. 

The  information  in  the  case  of  the  Lou%$a  and 
her  cargo,  was  substantially  the  same  as  the 
one  last  mentioned^  the  second  count  being  also 
founded  on  the  4th  section  of  the  act  of  1818. 

The  evidence  in  these  cases  established  the  fol- 
lowing facts,  viz.  that  the  above  vessels,  owned 
by  citizens  of  the  United  States,  and  registered 
as  such,  sailed  from  certain  ports  in  the  United 
States  to  Havana,  where  they  each  received  on 
board  certain  goods,  as  also  a  number  of  slaves, 
newly  imported  from  the  coast  of  Africa,  the  lat- 
ter belonging  to  subjects  of  Spain,  residents  ei- 
ther of  Havana  or  Pensacola,  to  be  transported 
from  the  former  to  the  latter  place.  The  Merino 
cleared  out  at  Havana  on  the  2d  of  June,  1818, 
for  Mobile,  and  the  Constitution  and  Louisa,  on 
the  10th  of  the  same  month,  for  New-Orleans. 
VoL.nc.  50 
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1^24;  The  owners  of  these  Tessels,  however,  engaged 
^^^^^]^(^^^  to  land  the  slaves  at  Pensacola,  <m  their  respee^ 
ttai  tive  voyages  to  New-Orleans  and  Mobile.  On 
their  arrival  within,  or  near  to,  the  bay  of  Pensa- 
cola,  that  place  wacr  found  in  possession  of  the 
American  army,  under  the  command  of  Gen.  Jack- 
son. The  Merino  was  seized  by  the  United  States 
ketch  Surprise,  commanded  by  Gapt.  M'Keever, 
within  a  mile  and  a  half  of  fort  Barancas,  inside 
the  bar,  and  within  the  harbour  of  Pensacola. 
The  Constitution  was  taken  possession  of  by  Col. 
Brooke,  of  the  United  States  army,  under  the 
guns  of  fort  Barancas,  then  in  possession  of  the 
United  States  forces^  The  Louisa  was  captured 
by  Capt.  M'Keever,  in  the  ketch  before  mentioned, 
outside  of  the  bar  at  Pensacola,  standing  in. 
These  vessels,  with  their  goods  on  board,  and 
the  negroes,  were  sent  to  the  district  of  Mobile 
for  adjudication.  The  Constitution,  having  on 
board  an  agent  of  Col.  Brooke,  was  boarded  off 
Mobile  point  by  the  United  States  revenue  boat, 
and  was  carried  in  and  reported  by  Capt.  Lewis, 
commanding  said  boat,  to  the  Collector,  as  having 
been  seized  by  him,  the  figent  reporting  the  sei- 
zure as  having  been  made  by  Col.  Brooke. 

7I19  informations  against  these  vessels  and 
their  cargoes,  were  filed  in  the  General  Court  for 
the  territory  of  Alabama,  firom  whence  the  pro- 
ceedings were  removed  into  the  District  Court  of 
Alabama,  where  the  vessels  and  their  cargoes 
were  severally  condemned  as  forfeited  to  the 
United  States,  but  the  distribution  was  reseimd 
for  the  future  order  of  the  Court.    From  these 
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sentences  of  condemnation,  the  claimants  of  the     1824. 
Tessels  and  the  cargoes  appealed  to  this  Court.       ThTMcritio 

Mr.  C.  J.  Inger9oU^  for  the  appellants^  (l.)ar-  Fth.toth. 
gaed  upon  the  facts,  to  show  that  the  transactioits 
were  in  good  faith ;  that  Pensacola  was  the  real 
destination  of  the  persons  transported,  who  were 
slaves  by  the  laws  of  Spain  established  in  the 
island  of  Cuba :  that  there  was  no  intention  of 
introducing  them  into  the  United  States,  con* 
trary  to  our  laws,  but  that  they  were  bound  from 
one  Spanish  colony  to  another,  under  a  license 
from  the  local  government.  (2.)  That  the  tem- 
porary occupation  of  Pensacola,  in  1818,  by  the 
troops  of  the  United  States,  under  Gen.  Jackson, 
was  not  such  a  conquest  in  war  as  changed  the 
national  character  of  the  province  of  Florida, 
but  was  a  mere  incursion  into  the  country,  for 
the  purpose  of  chastising  the  Indian  savages, 
and  depriving  them  of  succours  and  a  place  of 
refuge.  The  principle,  that  a  lawful  conquest  in 
war  has  the  ejSect  of  suspending  the  operation  of 
the  local  laws  of  the  place,  and  of  establishing 
%ucb  others,  as  the  conqueror  thinks  fit  to  substi- 
tute, was  incontestable,  but  could  not  apply  to 
such  a  case  as  that  before  the  Court.*  The  Uni- 
te<|  States  were  not  at  war  with  Spain ;  and  even 
if  they  had  been,  the  occupation  of  the  Spanish 
territory  by  their  arms  would  not  change  the  ju- 
risdiction, until  its  possession  was  confirmed  by  a 

a  The  United  States  v.  Hayward,  2  GaU.  Rep.  DOU  United 
States  ▼.  Bice,  4  Wh^ai.  Hep.  246.  The  Foltioa,  Dodton't  Aim 
Rep.  450. 
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1824.  treaty  of  peace/  But,  acoording  to  our  muQici- 
^^^^ji^^l^  pal  constitution,  even  if  the  territory  had  been 
^oL  ceded  by  treaty;  it  would  require  an  act  df  Con* 
gress  to  apply  the  laws  of  trade  for  its  government. 
(3.)  The  slave  act  of  1800,  c.  205.,  does  not 
affect  the  slaves  transported,  unless  they  belong 
to  the  owner  of  the  vessel.  Besides,  it  merely 
prohibited  their  transportation  from  one  foreign 
country  to  another,  and  not  from  one  place  of  the 
same  country  to  another.  This  was  the  case  of  a 
removal  of  slaves,  who  were  such  by  the  laws  of 
the  island,  from  Cuba  to  another  Spanish  colony. 
Since  the  enactment  of  the  first  law  on  the  sub- 
ject, in  1794,  down  to  the  present  time,  the  ih> 
licy  of  the  National  Legislature  has  been  limited 
to  the  suppression  of  the  slave  trade,  (properly 
so  called,)  and  to  prevent,  as  far  as  could  be  done, 
the  bringing  into  a  state  of  servitude  those  per- 
sons who  were  free  in  their  own  country;  and 
since  the  condition  of  persons  who  are  already 
slaves,  cannot  be  changed  or  made  worse,  by 
their  removal  from  one  slave-holding  country  to 
another,  the  statutes  ought  not  to  be  so  construed 
a9  to  prohibit  citizens  of  the  United  States  from 
being  concerned  in  such  removals.    (4.)  The  Dis-  | 

trict  Court  of  Alabama  had  no  jurisdiction  of  these  | 

causes,  under  the  Judiciary  Act  of  1789,  c.  20.  { 

8.  9.,  since  the  seizure  was  made,  neither  upon 
the  high  seas^  nor  upon  waters  navigable  from  the  I 

sea,  within  the  district,  but  it  was  made  within  { 

o  Grotius  de  S.  B.  ac  P.  Kb.  3.  c.  6.  s.  4,  5.  par  Barbeyr.  torn. 
2.  p.  7B6.     Mahfyj  Droit  de  VEwrape.  torn.  1.  c.  2.  p.  144. 
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tbe  territorial  jurisdiction  of  a  foreign  power.     1824. 


The  waters  where  this  seizure  was  madei  form  no  ^^^  yitatmo^ 
part  of  the  **  high  seas.''*  JHe  also  insisted,  that  etal. 
no  regular  Admiralty  process  had  issued  in  the 
Court  below,  and  that  the  informations  were  de-r 
fective,  in  not  concluding  contra  fortnam  $tatuli, 
and,  at  the  same  time,  not  containing  any  ex- 
press reference  to  the  statutes  under  which  the 
proceedings  were  commenced. 

The  Attorney-General  and  Mr.  Kelly,  contra, 
(1.)  insisted,  that  there  was  no  ground  for  limiting 
tbe  operation  of  the  slave  trade  acts  in  the  manner 
proposed  on  the  part  of  the  appellants.  Foreign- 
ers cannot  be  permitted,  with  impunity,  to  employ 
our  shipping  in  the  transportation  of  slaves.  The 
acts  of  Congress  may  attach  to  Ameripan  vessels, 
wherever  they  may  be,  or  however  employed.. 
Both  the  vessels  and  the  slaves  had  here  commit- 
ted an  offence,  in  the  eye  of  the  law,  for  which  it 
pronounced  a  forfeiture,  without  regard  to  the  na- 
tional character  of  the  owners  of  ship  or  cargo. 
Foreigners  are  bound  to  know,  and  are  supposed 
to  ]i:now,  our  laws  of  trade,  in  all  cases  where  those 
laws  may  be  justly  applied*;  and  they  may  be  justly 
applied  to  the  conduct  of  our  vessels,  whether  in 
our  own  ports,  in  foreign  ports,  or  on  the  high  seas. 
Under  the  statutes  now  in  question,  it  is  not  ne- 
cessary that  the  two  foreign  ports  or  places,  be^ 
tween  which  the  traffic  is  carried  on,  should  be  in 

a  United  States  v.  Wiltberger,  5  Wheai.  Bep.  93.    Umced 
Sutei  V.  Pirates',  Id.  200. 
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1824.  different  foreign  countries  or  empires.  Mach-of 
•pjj^'jj^^^  the  slave  trade  was  carried  on  from  European  fac- 
et' o('  tories  on  the  coast  of  Africa  to  the  colonies  of  the 
same  nation  in  the  West  Indies  or  South  Ameri- 
ca; and  could  there  be  a  doubt,  that  this  trade 
was  meant  to  be  prohibited  by  Congress  9  tt  is 
sufficient  to  satisfy  the  words  of  the  statute,  if  the 
two  places  are  foreign  with  respect  to  the  United 
States.  Nor  is  it  material,  whether  the  American 
owner  of  the  vessel  has  any  proprietary  interest 
in  the  slaves  or  not.  Whether  they  are  carried 
as  his  property  for  sale,  or  to  be  held  to  service,  or 
are  transported  on  freight  for  the  slave  merchant,  or 
owner,  the  forfeiture  equally  attaches  to  vessel  and 
cargo.  (2.)  By  the  4th  section  of  the  act  of  1800,  c. 
205.  the  claimants,  if  interested  in  the  enterprise  or 
voyage  in  which  the  vessel  is  employed,  are  ex- 
pressly excluded  from  restitution  of  the  slaves 
which  belong  to  them.  But  here  it  may  be  doubt- 
ed, whether  they  have  proved  any  proprietary  in- 
terest, which  will  entitle  them  to  restitution.  The 
onuB  probandi  was  on  them.  They  must  show, 
by  positive  evidence,  that  those  persons. were 
slaves  according  to  the  laws  of  Spain,  and  that 
they  had  aright  to  carry  them  from  one  colony  to 
another,  by  those  laiws.  Foreign  laws  are  mattera 
of  fact,  and  as  such,  must  be  proved,  according  t6 
the  rules  of  evidence  applicable  to  them,  whether 
writtem  or  unwritten.  (3.)  It  was  not  meant  to  be 
contended,  that  the  United  States  acquired  any  so^ 
vereignty  or  jurisdiction  over  the  Spanish  territory, 
by  its  temporary  ocQupation.  It  wai  unpeQessary  to 
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maintainsuchapotttion.  Herewaaafriliiduleiitat'  1824, 
tempt  to  violate  our  laws,  bytransportipg  those  per-  fijjji^jjji 
sons  from  the  Island  of  Cuba,  with  a  colourable  etsL 
destinationi  for  another  Spanish  colony,  but  with  the 
real  intention  of  introducing  them  into  the  United 
States.  In  order  to  give  the  District  CQurt  of  Ala* 
bama  jurisdiction,  it  ifi  immaterial  where  the-of- 
fence  was  committed ;  and  it  is  equally  immaterial 
where  the  seizure  was  made,  provided  it  was  not 
made  in  any  other  district  of  the  United  States. 
In  any  other  case,  jurisdiction  is  ^^ven  to  the  Cknirt 
within  whose  district  the  proper^  is  carried  for 
adjudication.  The  trespass  on  the  Spanish  terri- 
tory cannot  be  so  connected  with  the  subsequent 
seizure,  under  the  process  of  the  Court  below,  as  to 
invalidate  the  seizure.*  If  there  was  any  ofience 
against  the  sovereignty  of  Spain  in  the.  original 
seizure,  that  is  a  matter  to  be.  lEidjusted  between 
the  two  governments. 

Mr.  Justice  Washington  delivered  th^  opnioa  jn^k  ^n^ 
of  the  Court ;  and,  after  stating  the  case,  proceeded 
to  enumerate  the  objections  made  by  the  .eoiuMel 

a  The  Ricbnumd,  9  Ghmd^  lOl. 

h  The  coonid  was  proceeiliiis  to  aigue  die  qoMioa  is- Is  iIm 
rigbte  df  Cdonel  Brooke,  as  a  n^ii-coinniitsioiied  captqr,  or  aMO% 
but  was  stopped  bj  the  Coart^  opon  the  soggestioo,  that  the  ik^ 
trees  of  the  Coort  below  had  reserved  the  questioo  of  dbtribotioa 
of  the  proceeds  ofthesrianie,  Air  its  fbrther^ieetioiis,asiocasea 
of priM asd other  Adnurallj  procecdiBgs;  eadthat  aotUsgwas 
beibre  this  Coast  upon  the  pieselit  appeal,  hot  the  qoeslhm  of  te* 
fcitore. 
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1824.     for  the  appellants^  to  the  several  decrees  of  the 
tSTm^  Court  below. 

^^  1.  That  the  regular  Admiralty  process  was  not 

issued  in  these  cases. 

2.  That  the  informations  do  not  conclude  against 
the  form  of  the  statute. 

9.  That  the  Distliot  Court  of  Alabaima  had 
not  jurisdiction,  the  seizuMs  having  been  made, 
not  within  the  waters  of  that  State,  or  on  the  higli 
seas,  but  within  the  jurisdiction  of  a  foreign  na- 
tion. 

4.  That  the  acts  of  Congress,  on  which  these 
informations  are  founded,  were  intended  to  apply 
exclusively  to  the  suppression  of  the  slave  trade, 
from- the  coast  of  Africa,  or  elsewhere,  for  the 
purpose  of  holding  or  disposing  of  the  subjects  of 
the  trade,  as  slaves,  and  not  to  the  carrying  of 
them,  when  in  a  state  of  slavery,  from  one  foreign 
country  to  another. 

1«  That  the  proceedings  in  these  cases  were 
not  conducted  with  the  regularity  usually  observed 
in  Admiralty  causes,  must  be  admitted.  But  the 
Court  is  of  opinion,  that  all  objections  of  this  na* 
ture  were  waived,  by  the  appearance  of  the  parties 
interested  in  the  property  seized,  and  filing  tbeur 
claimstotbe'same.  loeach  case,  a  warrant  issujmI 
to  the  Marshfld  to  seize  the  property  libelled,  and 
to  cite  and  admonish  all  persons  claiming  an  in^ 
terest  in  the  same^  to  appear  before :  the  CoqriK 
and  to  show  cause  why  the  same  should  net  lie 
condeuned,  as  forfeited  to  the  United  Stales. 
This  process-imis  returned  executed,  and  claims 
Were  interposed  for  the  several  vessels  and  their 
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cargoes,  by  the  asserted  owners  thereof.     Upon     1824. 
the  strictest  rules  which  govern  in  Courts  of  com-  rnJ^'^j^wtoo^ 
mon  law,  objections  to  the  regularity  of  the  pro-      ^  ^ 
cess,  to  enforce  an  appearance,  would  be  consi- 
dered as  removed  by  the  appearance  of  the  party, 
and  pleading  to  the  merits. 

2.  The  second  objection  is  without  founda- 
tion, in /ac<,  in  relation  to  the  information  against 
the  Constitution  and  her  cargo;  and  we  think  it 
inadmissible  in  point  of  /atr,  in  the  other  two 
cases ;  the  count  relied  upon  in  those  informations 
stating  expressly,  that  the  seizure  was  made  for  a 
violation  of  the  4th  section  of  the  act  of  1818,  the 
title  of  which  is  accurately  set  forth.  For  all  the 
purposes  of  justice,  and  of  notice  to-  the  claimant 
of  the  charge  which  he  was  called  upon  to  answer, 
this  must  be  deemed  sufficient;  and  the  addition 
of  the  technical  words,  contra  farmam  statutif 
is  al^gether  formal  and  unnecessary.  In  the 
cases  of  the  Samuel^  (1  Wheat  Rep.  9.)  and  the 
Hoppet,  (7  Cranch,  389.)  it  was  observed  by  this . 
Court,  that  technical  niceties  of  the  common  law, 
as  to  informations,  which  are  Unimportant  in  them- 
selves, and  stand  ofily  qn  precedents,  are  not  re- 
garded in  Admiralty  information;  the  material  in- 
quiry in  the  latter  cases  being,  whether  the  of-" 
fence  isso  set  forth/  as  clearly  to  bring  it  within 
the  statute  upon  which  the  information  is  founded. 

3.  The  objection  raised  to  the  jurisdiction  of 
the  District  Court  of  Alabama,  is  principally 
grounded  upon  the  9th  section  of  the  Judieiary 
Act  of  1789,  c.  20.  which,  provides,  ^  thut  the 
District  Courts  shall  have  exclusive  original  cog*- 
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1624.     aizance  of  all  civil  causes  of  Admiralty  and  niari* 
fg^^^H^  time  jurisdiction,  including  all  seizures  wider 
0i  oL      laws  of  impost,  navigation  or  trade  of  the  United 
States,  where  the  seizures  are  made  on  waters 
which  are  navigable  from  the  sea,  by  vessela  of 
ten  or  mor$  tons  burthen,  within  tlieir  respective 
districts,  as  well  as  upon  the  high  seas^*'    It  is 
contended,  that  the  seizures  in  these  cases,  were 
not  made  upon  the  high  seas,  or  upon  waters 
within  the  District  of  Alabama,  and,  therefore, 
the  jurisdiction  was  not  conferred  on  that  Court. 
The  section  above  recited,  marks  out,  not  only  the 
general  jurisdiction  of  the  District  Courts,  but  that 
of  the  several  Distri'^tt  Courts  in  relation  to  each 
other,  in  cases  of  seizures  on  waters  of  the  Uni- 
ted States,  navigable  from  the  sea,  by  vessels  of 
a  particular  burthen.    If  made  within  the  waters 
of  one  district,  the  jurisdiction  attachea  to  the 
Court  of  that  district,  and  the  suit  must  be  there 
prosecuted.     The  jurisdiction,  in  these  cases,  is 
given  to  the  Court  of  the  district,  not  where  the 
offence  was  committed,  but  where  the  seizure  is 
made.    But.  where  the  seizure  is  made  on  the 
high  seas,  the  jurisdiction  is  conferred  upon  no  par- 
ticular District  Court,  and  it  may,  therefore,  be  ex- 
ercised by  the  Court  of  any  district  into  which  the 
property  ifs  carried,  and  there  proceeded  agaunrt. 
In  like  manner,  if  the  seizure  be  made  within  tlie 
waters  of  a  foreign  nation,  as  was  done  in  these 
cases,  cognizance  of  the  cause  is  given,  under 
the  general  expressions  of  the  section,  as  to  oivU 
eases  of  Admiral^  ai|d  maritinie  juriadietioiit-to 
the  Court  of  the  diltrict  into  wfaiob.'.the  proper^ 
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isGOoducted,  and  on  which  the  prosecution  is  in-.     1824. 
stituted.    The  illegality  of  the  service  in  this  lat-  jl^^^Mnhuir 
ttr^ase,  has  nothing  to  do  with  the  question  of     «<«^ 
jurisdiction,  as  was  decided  by  this  Court,  in  the 
ease  of  the  Ru^mand.  *(9  Cranch,  102.) 

4.  The  last  objection  involves  the  merits  of 
these  causes.  In  the  case  of  the  Constitution,  the 
counsel  for  the  appellees  rely  upon  the  first  and 
fourth  counts  in  the  information ;  and,  in  the  two 
other  cases,  on  the  second  count*  But,  we  think, 
that  the  first  count,  in  the  first  of  these  cases, 
must  be  pot  out  of  view;  because,  although  it 
diarges  a  violation  of  the  act  of  1 794,  h  states  the 
6fience  within  the  words  of  the  act  of  the  10th  of 
May,  1800,  and  yet  it  alleges  it  to  have  been  com- 
mitted contrary  to  the  form  of  the  act  of  1 794,  the  ti- 
tle of  which  is  specially  recited.  This  was,  no 
doubt,attiistake  ofthe  proctor ;  but  it  partakes  too 
much  of  substance  to  be  the  foundation  of  a  sen- 
tence of  condemnation,  in  a  case  so  highly  penal 
as  this  is.  But,  that  count  is  not,  in  the  opinion 
of  die  Court,  material  to  the  decision  of  that  case, 
because,  we  are  all  of  opinion,  that  the  fourth 
count  is  fully  supported:  by  the  evidence  in  the 
cause,  and  warrants  the  Sentence  of  condemnation 
pronounced  by  the  inferior  Court.  This  count  is 
acricdy  within  the  4tk  section  o^  the  act  of  1818} 
aiidV)  is  the  second  count  in  the  informations 
agmnsl  the  Merino  and  Louisa,  and  their  cargoes. 

The  tfgument  relied  upon  by  the  counsel  fbr  the 
•pp^ants,  was,  that  the  policy  of  our  laws,  from 
the  year  1794,  do#n  to  the  latest  act  x>f  legis- 
litiM,  has  been  confined  to  the  suppression  of 
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1824.     Dizance  of  all  civil  causes  of  Admiralty  and 
Jj<^J|^  time  jurisdiction,   including  all  seizures  wider 
€iaL      laws  of  impost,  navigation  or  trade  of  the  United 
States,  where  the  seizures  are  made  on  waters 
which  are  navigable  from  the  sea,  by  vessels  of 
ten  or  mor$  tons  burthen,  within  tlieir  respective 
districts,  as  well  as  upon  the  high  seas^*'    It  is 
contended,  that  the  seizures  in  these  cases,  were 
not  made  upon  the  high  seas,  or  upon  waters 
within  the  District  of  Alabama,  and,  therefore, 
the  jurisdiction  was  not  conferred  on  that  Court. 
The  section  above  recited,  marks  out,  not  only  the 
general  jurisdiction  of  the  District  Courts,  but  that 
of  the  several  Distri'^^t  Courts  in  relation  to  each 
other,  in  cases  of  seizures  on  waters  of  the  Uni- 
ted States,  navigable  from  the  sea,  by  vessels  of 
a  particular  burthen.    If  made  within  the  waters 
of  one  district,  the  jurisdiction  attache?  to  the 
Court  of  that  district,  and  the  suit  must  be  there 
prosecuted.     The  jurisdiction,  in  these  cases,  is 
given  to  the  Court  of  the  district,  not  where  the 
offence  was  committed,  but  where  the  seizure  is 
made.    But  where  the  seizure  is  made  on  the 
high  seas,  the  jurisdiction  is  conferred  upon  no  par- 
ticular District  Court,  and  it  may,  therefore,  be  ex- 
ercised by  the  Court  of  any  district  into  which  the 
property  ig  carried,  and  there  proceeded  against 
In  like  manner,  if  the  seizure  be  made  vrithin  the 
waters  of  a  foreign  nation,  as  was  done  in  these 
cases,  cognizance  of  the  cause  is  given,  vnder 
the  general  expressions  of  the  section,  as  to  oiv3 
eases  of  Admiralty  and  maritime  juriadictieiit-^^to 
the  Court  of  the  district  into  wfaiob.'.tlie  pfoperty 
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18  Gooducted,  and  on  which  the  prosecution  is  in-.     1824. 
stitiited.  '  The  illegality  of  the  service  in  this  lat-  fi^STM^^ 
ter^ase,  has  nothing  to  do  with  the  question  of     ^^ 
jurisdiction,  as  was  decided  by  this  Court,  in  the 
case  of  the  Richmond.  «(9  Cranch,  102.) 

4.  The  last  objection  involves  the  merits  of 
these  causes.  In  the  case  of  the  Constitution,  the 
counsel  for  the  appellees  rely  upon  the  first  and 
fourth  counts  in  the  information ;  and,  in  the  two 
other  cases,  on  the  second  count.  But,  we  think, 
that  the  first  count,  in  the  first  of  these  cases, 
must  be  pot  out  of  view;  because,  although  it 
diarges  a  violation  of  the  act  of  1 794,  ^t  states  the 
Afience  within  the  words  of  the  act  of  the  10th  of 
May^  1800,  and  yet  it  alleges  it  to  have  been  com- 
mitted contrary  to  the  form  of  the  act  of  1 794,  the  ti- 
tle of  which  is  specially  recited.  This  was,  no 
doubt,  a  tnistake  of  the  proctor ;  but  it  partakes  too 
much  of  substance  to  be  the  foundation  of  a  sen- 
tence of  condemnation,  in  a  case  so  highly  penal 
as  this  is.  But,  that  count  is  not,  in  the  opinion 
of  the  Court,  material  to  the  decision  of  that  case, 
because,  we  are  all  of  opinion,  that  the  fourth 
oottnt  is  fully  supported:  by  the  evidence  in  the 
cause,  and  warrants  the  Sentence'  of  condemnation 
prontftmccfd  by  the  inferior  Court.  Thb  count  is 
(rtriody  within  the  4tk  section  o^  the  act  of  1818} 
aad%o  is  the  second  count  in  the  informations 
agMBsl  the  Merino  and  Louisa,  and  their  cargoes. 

The  aigument  relied  upon  by  the  counsel  fbr  the 
appellants,  waft,  that  the  policy  of  our  laws,  from 
the  yeiur  1794,  do#n  to  the  latest  act  of  legis- 
litiM,  has  been  confined  to  the  suppression  of 
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1824.  the  filave  trade,  and  to  prevent,  as  far  as  couid  btf 
J^^^^j^^^  done,  the  bringing  into  bondage  those  peraomi 
Uak  '.who  were  free  in  their  own  country;  and,  that 
since  the  condition  of  persons  already  slaves  can- 
not be  changed  or  made  worse,  by  their. removal 
from  one  slave-holding  country  to  another,  the 
acts  of  1800  and  1818,  ought  not  to  be»  so  con- 
strued, as  to  prohibit  citizens  of  the  United  States 
being  concerned  in  such  removals. 

It  may  well  be  doubted,  whether  even  the  act  of 
1794,  the  first  which  passed  upon  this  subject,  can 
fairly  receive  the  narrow  construction  which  is 
contended  for,  since  it  prohibits  the  fitting  of  ves- 
sels within  the  United  States,  not  only  for  die 
purpose  of  procuring  from  any  foreign  kingdom 
the  inJuUfttanta  thereof,  to  be  transported  to  some 
foreign  country,  to  be  disposed  of  as  slaves,  but 
also  for  the  purpose  of  carrying  on  any  trade  or 
traffic  in  slaves,  to  any  foreign  country,  apparent- 
ly embracing  the  two  cases  of  free  persons  of  co- 
lour, whose  condition  is  changed  by  being  brought 
into  a  state  of  slavery,  and  also  persons  already 
slaves,  and  intended  to  be  used  as  subjects  of 
traffic.    Be  this  as  it  may,  the  language  of  the 
acts  of  1800  and  18 18,  leaves  no  reasonable  doubt, 
that  tlie  intention  of  the  Legislature  was  to  pre- 
vent citizens  of,  or  residents  within,  the  United 
States^  from  affording  any  facilities  to  this  trade, 
although  they  should  have  no  interest  or  property 
in.  the  slaves  themselves,  and  although  they  should 
not  be  immediately  instrumental  to  the  transport- 
ation of  them  from  their  native  country.    By  the 
former  of  these  laws,  the  offence  is- made  to  oca- 
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id  the  employment  of  a  vessel  belonging  to 
oitiasens  pf  the  United  States,  or  to  persons  resi-  ^^  ^  .  ^ 
dent  withm  the  same,  m  carrying  slaves  from  one  et  al. 
foreign  country  or  place  to  another,  no  matter  for 
what  purpose.  By  the  latter,  it  consists  in  the 
takmg  on  board,  or  transporting  from  Africa,  or 
firom  any  foreign  country  or  place,  any  negro,  &rC«, 
in  amf  veBsd,  for  the  piirpose  of  holding  or  dis- 
posing of  such  person  as  a  slave,  or  to  be  held  to 
service,  &c.,  where  those  acts  are  performed  by 
citizens  of,  or  residents  within  the  United  States. 

It  cannot  be  questioned,  but  that  the  case  of  the 
Constitution,  as  stated  in  the  information,  and  pro- 
ved by  the  evidence,  is  literally  within  the  provi- 
sions of  the  latter  act.  The  slaves  seized  in  that 
vessel,  were  taken  on  board  of  her  by  a  citizen  of 
the  United  States,  in  one  foreign  place,  for  the  pur- 
pose of  their  being  held  to'  service  or  labour.  The 
Court  dp  notfeel  themselves  justified  in  restraining 
the  general  expression  pf  this  law,  upon  the  ground 
•of  a  supposed  policy,  the  reality  of  which,  to  say 
the  mostof  it,  i&  very  questionable.  The  sentence, 
therefore,  of  the  Court  below,  in  the  case  of  this 
vessel  and  her  cargo,  must  be  affirmed. 

The  same  decision  would,  of  course,  be  made 
in  the  cases  of  the  Mdrinp  and  the  Louisa,  and 
their  cargoes,  if  it  were  not  for  the  circumstance, 
that  the  second  count  in  the  informations  against 
those  vessels  alleges,  that  the  citizens  of  the 
United  States,  who  took  the  slaves  on  board  at  the 
Havana,  did  so  for  the  purpose  of  kidding  them  as 
$lave$9  which  allegation  is  not  proved  by  the  evi- 
dence in  those  cases.    They  v^ere  taken  on  board 
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1824«  merely  m  passengers,  to  be  delivered  at  Pensaco* 
i^JJ^'JIJ^^^  la  to  their  owners,  or  to  those  to  whom  they  were 
^^  consigned.  The  sentences  in  these  two  cbmi 
roust,  therefore,  be  reversed,  and  the  causes  re- 
mitted to  the  District  Court,  with  directions  to  per- 
mit the  libellants  to  amend,  it  being  obvious  to 
this  Court,  from  the  evidence,  that  the  negroes  ta- 
ken on  board  of  those  vessels,  were  transported 
for  the  purpose  of  their  being  A^U  to  sermce. 

The  three  remaining  cases,  present  the  claims 
of  the  asserted  owners  of  the  slaves  transported  in 
the  above  vessels,  from  Havana  to  Pensacola, 
which  were  brought  before  the  Court  below,  in  the 
form  of  libels  for  restitution.  To  these  libels  no 
claims  were  filed,  and  the  sentence  of  the  Court  in 
each  of  the  cases,  was',  ''that  the  slaves  remain 
subject  to  the  laws  of  Alabama;"  from  which  deci- 
sion appeals  were  taken ;  and  as  they  amount, 
substanti  liy,  to  a  dismission  of  the  libels,  it  be- 
comes necessary  to  examine  their  correctness. 
The  ownership  of  the  slaves,  as  claimed  by  ther 
respective  libellants,  appears  to  the  Court  to  be 
sufficiently  established.  It  is  in  proof,  that  slave- 
ry was,  and  is,  perir-^ied  to  exist  in  the  Islanil  of 
Cuba,  either  by  particular  ordinances  of  the  Spa- 
nish government,  or  by  custom ;  that  the  slaves 
in  question  were  imported  into  that  island  from 
Africa  by  Antonio  de  Frias,  and  were  shipped  at 
Havana  for  Pensacola  by  these  libellants,  as  their 
property,  under  a  passport  regularly  granted  by 
the  Governor-General H)f  Cuba;  the  slaves  claim-' 
ed  by  the. libellants,  other  than  Frias,  having  beeir 
purchased  from  him  by  those  libellants.    It  would 


OF  THE  UNITED  STATES.  407 

unreaaonable  to  reqaire  other  pr  better  proof    1824. 
f^ownerahip,  in  property  of  thui  deseriptioDy  than  rniTif^iBo^ 
theee  fiiets  fomish.  «i  A 

TheoDly  cpiestioo,  then,  itf,  whether  these. per- 
mmB  are  prevented  from*  daimiog  restitutioD  of 
these  slayes  by  any  law  of  the  United  States.  The 
only  act  which  bears  upon  this  subject,  is  that  of 
the  10th  of  May,  1800,  the  4th  section  of  which, 
after  declaring    that    it  should   be   lawful  for 
any  of  the  commissioned  vessels  of  the  United 
States,  to  seize  any  vessel  employed  in  canying  on 
trade,  business,  or  traffic,  contrary  to  the  intent 
and  meaning  of  that  act,  or  the  act  of  1794,  enacts, 
that  *^all  persons  mterested  in  such  vessel,  or  in 
the  enterprise  or  voyage  in  which  such  vessel  shall 
be  employed,  at  the  time  of  such  capture,  shall  be 
precluded  from  a|l  right  or  claim  to  the  slaves 
found  on  board  such  vessel,  and  from  nil  damages 
or  retribution  on  account  thereof."    There  can  be 
BO  question,  but  that  this  section  is  stnctly  appli* 
cable  to  the  claimants  of  the  slaves  on  board  the 
Merino  and  Louisa,  those  vessels  having  been  sei* 
Bed  whilst  emi^oyed  in  cartTing  on  trade  ^bid* 
dea  by  the  :act  of  1800,  by  a  cornmissiened  vessel 
of  the  United  States.    The  case  of  the  claimants 
of  the  slaves  on  board  (tfthe  Constitution,  is  dif- 
ferent   That  vessel,  with  her  cak'go,  was  seized  in 
the  bay  of  Pensacola  by  a  military  officer,  and  was 
•onducted  by  his  agent  to  Mobile,  for  the  purpose 
<xfbeing  libelled  for  his  use.  Thclst  section  of  this 
aei;w4iicb  declares  the  forfeiture  of  any  vessel  be- 
longingtoacitizen  of  the  United  States^employedin 
ttansportingslavesfrom  one  foreign  country  tpano* 
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1824.  ther,  contains  a  provision,  that  the  said  vessel  may 
r^ij^jj^>j^  be  libelled  and  condemned  for  the  use  of  the  person 
€i  id.  who  shall  sue  for  the  same.  The  right  to  seize 
the  vessel,  and  slaves  on  board,  would  seem  to  be 
a  necessary  consequence  of  the  right  to  enforce 
the  forfeiture.  The  possession  of  the  vessel,  then, 
being  lawfully  vested  in  Col.  Brooke,  at  the  time 
she  was  boarded  by  the  revenue  boat,  off  Mobile 
Point,  it  could  not,  with  any  propriety,  be  asserted, 
that  she  was  employed  in  carrying  on  trade,  con* 
trary.  to  law,  at  the  time  she  was  so  boarded. 
Her  employment  in  such  trade  vvas  completely 
terminated  by  the  first  seizure,  and  she  was  on 
her  way  for  adjudication  when  the  second  seizure 
was  mcide.  If,  under  these  circumstances,  a  cap- 
ture of  the  vessel  could  not  be  legally  made  by  the 
revenue  boat,  then  the  claims  of  the  owners* of 
the  slaves  on  boardi  is  not  precluded  by  the  4th 
section  of  the  act  of  1800;  the  sentence  above 
quoted  applying  only  to  persons  interested  in 
the  voyage  in  which  the  vessel  was  employed  at  the 
time  of  such  capture. 

The  Court  is,  therefore,  of  opinion,  that  in  the 
case  of  Antonio  de  Frias  and  David  Nagle  against 
eighty-four  African  slaves,  the  sentence  of  the 
Court  below  is  erroneous,  and  ought  to  be  re- 
versed, and  that  a  decree  of  restitution  ought  to 
be  made. 

Sentence  in  0ie  case  of  the  Constitution  af- 
firmed. Sentences  iii  the  cases  of  the  Louisa 
and  itfmno  reversed,  with  leave  to  amend.  Sen- 
tence reversed  as  to  the  claim  of  Frias  and  Nagle, 
and  redtitution  decreed 
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TlieSt  JafO 
[fjiSTAiicB  Covax,    Slate  Taaox  Acts.    Luir  or  BlATSftiAL     ^  Cub». 

MknO 

The  St.  Jaoo  d£  Cuba.     Yinente,  and  others 
Claimants. 


A  question  of  fact,  under  the  8lft?e  Trade  Actt.  Coadeamalioii  pio- 

nounced. 
Tiie  claim  of  seameni  for  wages,  on  a  voyage,  undertaken  in  tiola- 

tion.of  the  Slave  Trade  Acts,  out  of  the  proceeds  of  the  forfeited 

▼esse!  in  the  registrj,  rejected. 
The  clains  of  seamen,  for  wages,  and  of  material  m^en,  for  sappKas* 

where  the  parties  were  innocent  of  all  knowledge  of,  or  participation 

in,  the  illegal  voyage,  preferred  to-  the  claim  of  forfeiture  en  Ae 

part  of  the  government. 
Materia]  men  have  a  lien,  which  may  be  enforced  by  a  pioceeding  in 

the  Admiralty,  in  rem,  for  necessaries  or  supplies,  furaisbed  in  a 

port  to  which  the  vessel  does  not  belong. 

APPEAL  from  the  Circuit  Court  of  Maryland. 

This  cause  was  argued  by  the  Attamejf-Oene"  FA.  wool 
ral  for  the  appellants,  and  by  Mr.  FTtnckr  for  the 
respondents  and  claimants. 

Mr.  Justice  Johnson  delivered  the  opinion  of  Mard^xuh. 
the.  Court. 

This  vessel,  with  her  lading,  found  on  board  at 
the  time  of  seizure,  were  libelled  for  an  infraction 
of  the  laws  prohibiting  the  African  slave  trader 

The  causes  of  forfeiture  alleged  in  the  libels, 
comprise  all  those  contained  in  the  1st  section  of 
the  act  of  1794,  and  those  of  the  2d  section  of  the 
act  of  1818>  with  the  exception  of  the  oflSuice  of 
beiteg  tadin  for  the  prolnbited  trade. 
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The.  claims  filed  to  this  libel,  were, 

1.  That  of  oneVinentei  a  Spanish  subject,  who 
^e  CubaT  alleges  her  to  be  a  regularly  documented  Spanish 

vessel,  engaged  in  traffic  sanctioned  by  the  laws 
of  Spain.  This  claim  goes  both  to  vessel  and 
cargo. 

2.  Of  certain  seamen,  who  demand  compensa- 
tion for  their  wages  from  the  ^proceeds  of  the 


3.  And,  lastly,  of  several  material  men,  who  claim 
the  payment  of  their  bills,  alleging  the  vessel  to  be 
foreign,  and  their  being  employed  in  her  equip- 
ment and  repairs  by  the  captain,  and  one  Strike, 
as  his  agent. 

The  Court  below  condemned  the  vemel,  but  re- 
stored the  cargo,  and  from  that  decree  the  Spanish 
claimaint  has  not  appealed.  The  fate  of  the  ves- 
sel, therefore,  is  irrevocably  fixed ;  but  the!  United 
jStates  having  appealed  from  the  decree  ofrestltu- 
lion  in  favodr*  of  the  bargo,  that  appeal  gives  rise 
to  a  complicated  inquiry. 

The  Court  below  repelled  every  other  charge 
against  the  vessel,  except  that  of  having  been 
'^caused  to  sail,''  with  a  View  to  be  employed  in  the 
prohibited  traffic.  But  ''being  caused  to  sail^''  is 
not  among  the  ofiences  enumerated  in  the  latter 
part  of  thei  2d  section  of  the  act  of  1818,  under 
which  «lone  the  lading  of  the  vessel  is  subjected 
to  forfeiture.  That  offence  is  among  those  enu- 
merated in  the  enacting  clause,  of  the  section,  but 
in  the  forfeiting  clause  it  is  dropped  ;  and  if,  there- 
fore, the  case  of  this  vessel  exhibits  no  other  of- 
fence^  than  that  *which  in  the  decree  below  was 
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made  the  ground  of  her  condemnatioDy  the  de-     1824. 
cree  restoring  the  cargo  would  be  well  sustained  ;  .^JjJf^J^"^^ 
hence  it  becomes  necessary  to  review  the  whole    de  Cuba. 
case. 

One  John  6unn,  it  appears,  built  add  equipped 
this  vessel  in  the  port  of  Norfolk,  as  a  packet,  in- 
tending her  for  sale  ;  but  falling  in  debt,  it  became 
necessary  to  raise  a  sum  of  money  .upon  her  hull, 
and  he  accordingly  took  her  to  Baltimore  for  that 
purpose.  When  there,  he  addressed  himself  to 
one  Maher,  who  advanced  him  the.money,  and  in- 
stead of  an  hypothecation  in  ordinary  form,  Gunn 
executed  a  bill  of  sale  to  Maher,  admitted,  on  all 
hands,  to  have  been  intended  to  serve  only  as  the 
means  of  enabling  Maher  to  expedite  the  vessel 
on  a  voyage  to  Cuba,  there  to  be  sold,  and  to  ac- 
count with  Gunn  for  the  proceeds,  as  well  of  freight 
as  of  sale. 

This  purpose  Maher  appears  soon  to  have  aban- 
doned, for  an  enterprise  of  a  very  diflferent  nature. 
The  vessel  was  put  up  for  freight,  and  various  ap- 
plications ensued  ;  but  Maher  undertook  himself  to 
load  her  for  St.  Jago  de  Cuba,  and  Gunn  left  Bal- 
timore under  the  persuasion  that  her  destination 
was  fixed,    ^ome  time,  however,  having  elapsed, 
and  not  hearing  of  her  sailing,  he  writes  to  Maher 
on  the  subject,  and  is  then  informed,  that  he  had 
despatched  her,  in  ballast,  to  St.  Jago  deCuba,  un- 
der the  care  of  Strike,  a  personage  who;  from  that 
time,  makes  a  conspicuous  figure  in  the  res  gestae. 
For  no  sooner  does  she  arrive  at  St.  Jago,  than  she 
is  colourably  conveyed  to  Vinente,  but  still  under 
the  absolute  control  of  Strike;  and  without  having 
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18!24.    shipped  an  article,  appears  at  once  with  a  valuable 


mL^^j  cargo  on  board,  the  property  alao  of  Strike,  fiir* 
ikiCabiL  niflhed  with  a  Spanidi  coasting  license,  on  a  Toy- 
age  |o  Havana,  thence  to  Matanzas,  where  a  part 
of  her  cargo  is  sold,  and  she  is  completely  equip- 
ped, dolonrably  a  Spaniard,  but  really  an  Ameri- 
can, for  the  African  trade» 

On  her  voyage  thence  to  the  coast  of  Africa, 
she  is  porsued  by  hostile  vessels,  and  in  the  chaae 
sustains  damage,  which  compels  her  to  put  into 
Baltimore  to  refit.  There  she  encounters  Gunn, 
her  original  and  equitable  owner,  but  who  finds  in 
her  nothing  of  her  original  character,  but  what 
served  to  identify  his  vessel,  and  expose  to  him 
how  his  confidence  had  been  abused,  and  his  pro- 
perty forfeited,  through  his  own  indiscretion,  in 
conveying  her  to  Maher.  In  the  present  cause, 
his  interests  are  out  of  the  question,  and  he  ap- 
ptars  only  as  a  witness,  on  behalf  of  the  prosecu- 
tion. 

It  is  immaterial  to  inquire  whether  this  vessel 
was  in  the  inception  of  her  vojrage,  ^  laden"  for 
the  illegal  purpose,  for  which  she  was  caused  to 
safl.  The  Court  below  has  attached  much  im- 
portance to  the  omission  of  this  allegation ;  and, 
certainly,  as  a  substantive  ofience,  the  vessel  could 
not  have  been  condemned  for  that  cause,  unless 
comprised  among  the  allegations  in  the  libeK 

But  as  to  the  liability  of  the  lading,  found  on 
bolBird  at  the  time  of  the  seizure,  to  forfeiture 
under  the  act,  that  consequence  is  made  to  de- 
pend upon  the  liabiliQr  of  the  vessel  herself  to 
condemnation;  and,  although  this  Ck>urt  is  not 
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prepared  to  carry  that  forfeiture  beyond  the  liinits     L834. 
of  an  intimate  connexion  with  the   prohibited  ,^:J^^J|j^ 
voyage,  they  are  of  opinion,  that,  in  this  casCi   ^  €«ba. 
that  connexion  is  so  intimate,  as  to  leave  no 
doubt  of  its  liability,  to  the  full  extent  of  the 
liability  of  the  vessel.     If,   then,  the  evidence 
will  sustain  ^ny  one  of  the  offences  alleged  in 
the  libel,  which  offence  is  made  a  ground  of  for- 
feiture by  law,  the  cargo  must  share  the  £ite  of 
tiie  vessel. 

One  of  those  allegations  is,  that  sh^  was  fitted 
out;  and,  contrary  to  the  opinion  of  the  Court 
below,  we  think  the  evidence  establishes  that  she 
was  fitted  otU  for  the  prohibited  trade.  This 
conclusion  we  place  on  the  ground  assumed  in  the 
cases  of  the  Emily  and  Caroline,  decided  at  the 
present  Term,  v  The  general  purposes  of  the  en- 
terprise, in  its  inception,  are  affirmed  tfy  the 
ground  on  which  the  Court  below  founded  its 
sentence  against  ^he  vessel,  and  are  fully  made 
out  by  her  subsequent  conduct.  This  point  being 
established,  it  follows,  that  acts,  which  otherwise 
would  be  indifferent,  and  might  be  intended  as 
well /or  an  innocent  as  a  prohibited  enterprise, 
become  offences  with  a  view  to  their  purpose.  Be- 
sides these,  the  utter  improbability  that  this  voyage 
could  have  been  undertaken  from  Baltimore  to 
St.  Jago,  vnthout  many  acts  which  would  amount 
to  a  fitting  out,  we  have  the  positive  words  of 
Mafaer  himself,  the  dua^  facti  in  the  transaction, 
in  his  letter  of  the  28th  of  October,  to  Gunn,  in 
which,  when  speaking  of  baving  despatched  the 
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1824.    vessel  to  St.  Jago,  he  says,  **  Mr.  Strike  has  aa 
^J^j^J"^^  account  of  dll  her  expenses  in  fitting;  o%U.^ 
deCuba.       This  charge,  therefore,  we  consider  as  esta- 
blished against  her ;  and  this  is  one  of  the  enu- 
merated ofiences  which  subject  vessef  and  lading 
to  forfeiture. 

The  Court  below  having  subjected  the  vessel 
to  forfeiture,  and  the  proceeds  being  in  the  regis- 
try, was  then  called  on  to  distribute  those  pro- 
ceeds among  the  various  claimants,  the  seamen 
and  material  men.  Among  the  former,  it  dis- 
missed all  except  that  of  Pietro  Rosso.  From  the 
jdecree,  as  to  those  whose  claims  are  dismissed, 
there  is  no  appeal,  and  the  Court  is  not  called  on 
to  pass  an  opinion  upon  the  grounds  of  the  deci- 
sion as  relates  to  their  claims.  But  the  decree  in 
favour  of  Pietro  Rosso,  is  appealed  from  by  the 
United  States,  and  it  becomes  necessary  to  exa- 
mine that  part  of  the  decree  which  awards  him 
both  his  account,  and  precedence  in  payment 
of  it. 

We  think  it  erroneous,  anid  that  it  must  be  re- 
versed, since  it  is  impossible  to  believe  that  he 
entered  this  vessel  without  a  perfect  knowledge  of 
her  character  and  destination.  Spanish  masters, 
in  common  with  all  others,  may  commit  infraction^ 
of  the  act  of  1818,  within  the  porte  of  the  United 
Sjtates;  and  it  is  easy  to  conceive,  that  engaging  a 
crew,  as  well  as  many  other  acts  of  preparation 
for  tbis  tradci  may  be  committed  by  a  vesed 
coming' lawfully  into  the  ports  of  this  country, 
li  the  plea  of  sCTqsb  of  weather,  and  other  inoi- 
dental  embarrasamBnts,  be  set  up,  as  taking  a 
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vessel  out  of  the  actron  of  the  laws  against  the  1824. 
slave  trade,  it  is  incumbent  on  the  party  ^^o  .j^^^JJJJ^ 
claims  benefit  of  the  excuse,  to  establish  it.  In  de  Caba. 
the  present  instance,  this  seaman  was  engaged  in 
the  port' of  Baltimore,  and  so  far  was  the  vessel 
from  a  want  of  seamen,  that  we  find  the  master 
actually  refusing  recruits,  when  offered  by  Strike 
to  be  put  oil  board  his  vessel.  If  one  seaman 
may  be  engaged,  why  may  not  a  crew?  the 
offence  is  the  same  in  essence,  though  not  in 
magnitude.  The  general  policy  of  the  law  is, 
te  discountenance  every  contribution,  even  of  the 
minutest  kind,  to  this  trafl[ic  in  our  ports;  and  the 
act  of  engaging  seamen,  is  ah  unequivocal  prepa- 
ratory measure  for  such  (in  enterprise.  This  part 
of  the  decree,  therefore,  must  also  be  reversed. 

The  next  question  arises  on  the  claims  of  the 
material  men,  or  rather  of  those  whose  claims 
were  sustained  in  the  Court  below.  From  those 
which  were  rejected  there  is  no  appeal. 

On  this  point,  the  material  facts  are  these :  that 
this  vessel,  although  appearing  under  the  charaa«. 
ter  of  a  foreign  vessel,  was,  in  reality,  in  her 
home-port :  and  this,  whether  considered  as  the 
property  of  Gunn,  or  of  Maher  and  Strike.  The 
questions  then  arise,  on  what  does  the  privilege 
of  material  men  depend  ?  On  the  state  of  facts, 
or  on  their  knowledge  or  belief  of  facts?  On  the 
actual  absence  of  a  vessel  from  her  home-port, 
oth  e  power  given  to  the  shipmaster,  in  another 
port,  to  subject  his  vessel  to  Admiralty  process 
and  implied  lieuj  in  favour  of  material  men  ? 
And,  lastly^  whether  the  prior  forfeiture  of  iht 
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1824.    vessel  to  the  United  States  precludes  their  |[6iieni 
t^^^^^J^  rights,  and  places  them  on  the  footing  of  subee- 
dfr  Cab^   qaent  purchasers,  whether  with  or  without  notice 
of  the  forfeiture? 

These  questions  are  all  solved  bj  a  reference 
to  the-  nature^  origin,  and  objects  of  niaritime 
contracts.  The  precedence  of  forfeiture  has  never 
been  carried  further  than  to  overreach  common 
law  contracts  entered  into  by  theownejc;  and  it 
would  be  unreasonable  to  extend  them  further. 
The  whole  object  of  giving  AdmiralQr  process 
and  priority  of  payment  to  privileged  creditors, 
is  to  furnish  wings  and  legs  to  the  forfeited  hull, 
to  get  back  for  the  benefit  of  all  concerned ;  that 
is,  to  complete  her  voyage. 

There  are  two  considerations  that  fully  illus* 
irate  this  poution.  It  is  not  in  the  power  of  any 
<me  bot  the  shipmaster,  not  the  owner  himself^  to 
give  these  implied  liens  on  the  vensel;  and,  in 
every  case,  the  last  lien  given  will  supersede  the 
preceding.  The  last  bottomry  bond  will  ride 
over  all  that  precede  it;  and  an  abandonment  to  a 
salvor,  will  supersede  every  prior  claim. 

The  vessel  must  get  on;  this  is  the  considera- 
tion that  centred  every- other;  and  not  <mly  the 
vessel,  but  even  the  cargo,  is  tufrmoiio  subjected 
to  this  necessity. 

For  these  purposes,  the  law  maritime  attaches 
the  power  of  pledging  or  subjecting  the  vessel  to 
flsaterial  men,  to  the  office  of  shipmaster;  and 
considers  the  owner  as  vesting  him  with  those 
powers,  by  the  mere  act  of  constituting  hiss  ship- 
master.   The  necessitiea  of  commeree  require 
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that  when  remote  from  bis  owner,  be  eboold  be    1884. 
able  to  subject  bis  owner's  property  to  tbat  fiabili-'  (jJ^g^Tan 
ty,  without  wbicb,  it  is  reasonable  to  soppoee^  he    do  V9k$u 
will  not  be  able  to  pursue  bis  owner's  interests. 
But  when  the  owner  is  present,  the  reason  ceaseif, 
and  the  contract  is  inferred  to  be  with  the  owner 
himlielf,  on  bis  ordinary  responsibility^  without  a 
▼lew  to  the  vessel  as  the  iiibd  from  which  com*^ 
pensation  is  to  be  derived.    From  this  view  of 
the  subject,  this  Court  will  be  best  understood, 
when  it  speaks  of  the  home-^port  of  thie  vessel, 
an  epithet  which,  it  is  very  easy  to  perceive,  has 
no  necessary  reference  to  State  or  other  limits. 
And  from,  this  view  of  the  subject  it  results,  both 
that  the  forfeiture  does  not  ride  over  the  rjghts 
derived  under  maritime  contracts,  whether  they 
be  called  liens  or  privileges,  and  that  the  real 
owners  of  a  vessel,  who  have  themselves  con- 
tributed to  give  her  a  foreign  aspect  or  character, 
hold  out  the  foreign  captain  to  material  men,  as 
one  legally  authorized  to  exercise  the  rights  and 
powers  over  his  vessel  which  appertain  to  a  foreign 
▼eesel.    They  are  thus  precluded  by  their  own 
act  from  denying  her  fi>reign  character.    In  case 
of  wreck  and  salvage,  it  is  unquestionable  that 
foKeitures  would  be  superseded;  and  we  see  no 
ground  on  which  to  preclude  any  other  maritime 
claim,  fairly  and  honestly  acquired. 

We  concur,  then,  in  the  opinion  of  the  Court 
below,  that  the  fair  claims  of  seamen,  and  jwbse- 
qoent  material  men,  are  not  overreaohed  by  thd 
previous  forfeiture;  and  that,  even  in  the  homer 
port,  a  vessel  may  be  subjected  to  the  liabilities  of     i 
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1824.  a  vessel  in  a  strange  port,  by  being  falsely  held 
Jlj^^jf^^  up  as  foreign  by  her  owners.  And  the  question 
de  Cuba.  Will  now  be  considered,  whether  these  material 
men  have  sustained  their  claims  against  this  ves- 
sel upon  that  principle. 

With  this  view  the  claims  must  be  examined 
separately. 

The  large  claim  of  Maher  himself,  the  real 
owner,  but  affected  agent,  of  the  vessel,  has  been 
properly  rejected,  and  he  has  not  appealed. 

That  of  Desprcux,  for  1856  dollars,  was  sus- 
tained .  in  the  Court  below,  and  from  that  the 
United  States  appeal. 

This  item,  we  are  of  opinion,  is  ofiected  by 
express  notice.  Guion  swears,  that  upon  the 
arrival- of  the  vessel  at  Baltimore,  he  gave  notice 
to  Despreux  of  her  American  character,  warned 
h|m  against  repairing  her,  and  received  for  an- 
swer, that  he  was  secured  for  the  repairs.  There 
is  nothing  in  the  transcript  to  repel  this  evidence, 
but  many  circumstances  to  corroborate  it.  He, 
tnerefore,  does  not  bring  himself  within  the  rule. 

There  is,  however,  one  item  in  this  account,  to 
the  amount  of  300  or  400  dollars,  which  was 
certainly  good  against  all  the  world.  This  was 
for  wharfage;  but  the  credits  in  the  account  will 
more  than  cover  it,  and  having  been  paid  by  Ma- 
her, or  Strike,  his  employer,  it  is  but  reasonable 
that  the  payments  should  be  applied  to  the  item 
entitled  to  precedence. 

The  three  claims  of  Hubbard  &  Co.  for  72 
dollars  and  4  cents,  James  Ramsay  for  645  dot- 
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lars  and  99  cents,  and  Richard  Coleman  for  256     1^24. 
dollars  and  3  cents,  have  nothing  in  their  circum^  rnSTscJuHi 
stances  to  distinguish,  them    from  each  other,    do  Cuba.  . 
They  all  .dlege  the  vessel  to  be  foreign,  and  as 
she  was,  in  fact,   not  foreign,  the  question  is, 
whether  there  was  an  imposition  practised  upon 
them,  under  circumstances  calculated  to  deceive 
and  mislead  men  of  ordinary  vigilance. 

We  are  of  opinion  there  was  not.  It  appears, 
that  immediately  on  the  vessel's  arrival  she  was 
libelled  by  Gunn,  and  although  some  difficulty 
has  existed  in  the  cause,  in  consequence  of  Gunn's 
libel  not  having  been  inserted  in  the  transcript, 
yet  there  are  documents  connected  with  it  insert- 
ed, which  sufficiently  explain  the  tenor  and  pur- 
port of  the  libel,  if  any  doubt  could  be  entertain- 
ed what  that  tenor  was.  These  are,  the  answer 
and  claim  to  it,  and  a  retraction  of  that  claim, 
from  which  it  appShrs,  that  during  the  whole  time 
these  material  men  were  furnishing  this  vessel, 
she  was  under  arrest  by  the  Court  of  Admiralty, 
under  a  libel,  claiming  her  as  American  property, 
in  her  home-port,  which  claim,  the  retractipn  of 
the  answer  filed  to  the  libel  fully  admits.  There 
was,  then,  to  say  the  least  of  the  facts,  enough  to 
pnt  reasonable  men  upon  inquiry.  Despreux,  it 
appears,  was  put  upon  inquiry,  and  obtained  se- 
curity, and  with  ordinary  prudence  or  vigilance 
these  material  men  may  have  done  the  same. 
Many  facts  in  the  case  concur  to  affisct  them  with 
suspicion  of  positive  knowledge  of  her  real  cha- 
racter. We  think  they  have  not  sustained  the  ex- 
ception made  in  the  Court  below  in  their  favour. 
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1824.     from  the  general  doctrfne,  that  such  claims  can- 
^^^^[j^^  not  be  sustained  against  a  vessel  in  her  home* 
d^CviML    port. 

The  decree  of  the  Court  below,  therefore,  so 
far  as  the  appeal  of  the  United  States  brings  it 
before  this*  Court,  will  be  reversed,  and  the  pro- 
ceeds of  the  vessel  and  cargo  adjudged  to  the 
United  StatAs. 

Decree  reversed. 

Decree.  This  cause  came  on  to  be  heard,  &c. 
On  consideration  whereof,  it  is  ADJDDO£D,-0RDEREn, 
and  DECREED,  that  so  much  of  the  decree  of  the 
Circuit  Court  as  affirms  the  decree  of  the  District 
Couift,  dismissing  so  much  of  the  libel  as  relates 
to  the  lading  of  said  vessel,  and  abo  so  much 
thereof  as  sustains  the  several  claims  of  Pietro 
Rosso,  Joseph  Despreux,  Hubbard  and  Carr, 
James  Ramsay,  and  Richard  Coleman,  be,  and  the 
same  hereby  is  annulled.  And  it  is  further  de- 
creed and  ORDERED,  that  the  proceeds  of  the 
cargo  or  lading  of  the  said  schooner  St.  Jago  de 
Cuba,  and  so  much  of  the  proceeds  of  the  sale 
of  the  said  schooner  as  is  embraced  in  the  appeal 
to  this  Court,  be,  and  the  same  are  hereby  con- 
demiied  as  forfeited  to  the  United  States,  and 
thac  (he  proceeds  of  the  said  schooner  St  Jago 
de  Cuba,  and  her  cargo,  be  distributed  according 
to  law ;  for  which  purpose,  this  cause  is  remanded 
to  the  said  Circuit  Court,  with  instructions  to 
make  soch  distribution.. 
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[IirtTAiicB  Court.    8hif  RsotMBT  Act.] 

The  Margaret,  alia$  Carlos  Fjbrnaudo, 
Halet,  Claimamt. 

Atfiasftrof  a  regiitered  Tetsel  of  the  United  Sutei»  to  aforelgii 
fobiecty  in  a  foreign  port,  for  the  purpote  of  evading  the  reTenue 
laws  of  the  foreign  country,  with  an  understanding  that  it  is  to  be 
aftewaidi  leoonTejed  to  the  foraier  owiier,  works  a  forfeiture  of 
the  Tessel,  under  the  16th  section  of  the  Ship  Registry  Act  of  4>o 
Slstof  December,  1792,  c  1.,  unless  the  transfer  is  made  known 
in  the  manner  prescribed  by  the  7th  section  of  the  act. 

The  statute  does  not  require  a  beneficial  or  (onajlefssale;  but  a 
transmutation  of  ownership,  ^  by  way  of  trust,  confidencoi  or 
otherwise,'*  is  sufficient. 

QiMsre,  IVhether,  in  such  a  case,  a  reconTcyance  would  be  decreed 
by  a  Court  of  justice  in  this  country  ? 

TheproTiA>  in  the  16th  section  of  the  Ship  Registry  Act,  belog  by 
way  of  exception  from  the  enacting  clause,  need  not  be  taken 
notice  of  in  a  libel  brought  to  enforce  the  forfeiture.  It  is  matter 
of  defonce  to  be  set  up  by  the  party  in  his  claim. 

The  proTiso  applies  only  to  the  case  of  a  pari  owner,  and  not  to  a 
mU  owmt  of  the  ship. 

The  trial,  in  such  a  case,  is  to  be  by  the  Court,  and  not  by  a  jury^  in 
seizures  on  waters  navigable  from  the  sea  by  Tesseb  of  ten  tons 
burthen  and  upwards. 

A  registered  vessel,  which  continues  to  use  its  register,  after  a  transfer 
under  the  above  circumstances,  is  liable  to  forfeiture  under  the  S7th 
section  of  the  act,  as  using  a  register  without  bein^  actuaUy  entitled 
to  the  benefit  thereof. 

APPEAL  from  the  Circuit  Court  of  Maryland. 

This  cause  was  argued  by  iki^  AUomey-GeM-  fa.  \uh. 
ralf  for  the  appellants,  and  by  Mr.  D*  B.  Ogden. 
for  the  respondent  and  daimant. 


Ftb.  15/A'. 


422  CASES  LN  THE  SUPREME  COUllT 

1824.        Mr.  Justice  Stort  delivered  the  opinion  of  the 

>--7^  Court. 

M^garet.  Thts  is  a  case  of  seizure,  for  an  asserted  forfei- 
ture under  the  ship  registry  act.  of  the  31st  of  De- 
cember, 1792,  c.  1..  The  libel  contains  five  counts, 
the  four  first  of  which  are  founded  on  the  IGtli 
section,  and  the  last  on  the  27th  section  of  the  act. 
The  former  declares,  '^  that  if  any  ship  or  vessel 
heretofore  registered,  or  which  shall  be  hereafter 
registered,  as  a  ship  or  vessel  of  the  United  States, 
shall  be  sold  or  transferred,  in  whole  or  iA  part, 
by  way  of  trust,  confidence,  or  otherwise,  to  a  sub- 
ject or  citizen  of  any  foreign  prince  or  state,  and 
such  transfer  fihall.not  !ce  made  known,  in  manner 
hereinbefore  directed,  uch  ship  or  vessel^  together 
with  her  tackle,  appure),  and  furniture,  sliall  be 
forfeited."  The  manner  of  making  known  the 
transfer  here  referred  to,  is  found  prescribed  in 
the  7th  section  of  the  act;  and,  so  far  as  res{>ects 
the  present  case,  would  have  been  a  delivery  of  the 
certificate  of  registry  by  the  master  of  the  vessel 
to  the  collector  of  the  district,  within  eight  days 
after  his  arrival  in  the  district,  from  the  foreign 
port  where  the  transfer  was  made. 

It  appears,  from  the  evidence,  that  the  claimant 
was  the  sole  owner  und  master  of  the  schooner 
under  seizure.  She  was  duly  registered  at  the 
port  of  Baltimore  ;  and  on  the  4th  day  of  May, 
she  was  duly  transferred  at  Havana,  by  procura- 
tion, to  a  Spanish  subject  domiciled  in  Cuba,  and 
received  the  proper  documents  evidencing  her 
Spanish  character.  The  schooner  was,  at  this 
time,  lying  at  Matanzas.  and  soon  afterwards  sail* 
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ed  on  the  homeward  voyage,  under  her  American     1824. 
papers,  still  having  the  Spanish  documents  on  ^'^^^^ 
board,  in  the  custody  of  a  person  who  assumed   Mvcmt 
the  character  of  a  passenger,  but  who  was,  in  fact^ 
the  Spanish  master,  and  kept  them  concisaled. 
The  name  of  the  visssel  had  been  blacked  out  of 
the  stern,  which  was  the  first  circumstance  that 
excited  suspicion  of  her  character.    On  further  in- 
spection, it  was  found,  that  her  name,  ''Margaret, 
of  Baltimore,"  was  inserted  on  a  moveabla  sheet 
of  copper ;  and  upon  ja  close  search,  directed  by 
the  captain  of  the  revenue  cutter,  the  Spanish  do- 
cuments wei'e  discovered,  and  delivered  up  to  the 
collector  of  Baltimore. 

The  fact  of  the  transfer  of  the  schooner  to  a 
Spanish  subject,  and  the  assumptionof  the  Spa- 
nish character,  are  not  denied  ;  and  the  defence 
is  put  upon  this  point,  that  it  was  a  mere  colour- 
able transfer,  for  the  purpose  of  evading  the  Spa- 
nish revenue  laws,  the  real  American  ownership 
not  having  been  hmafde  changed.  There  is  cer- 
tainly nothing  in  this  record,  that  shows  that  the 
intention  might  not  also  have  been  to  evade  the 
American  revenue  laws ;  for  the  obvious  purpose 
of  keeping  the  Spanish  master  and  papers  on  board, 
was  to  assume  the  American  character  in  our  ports, 
and  to  re-iassume  the  Spanish  character  on  the 
next  voyage,  so  that  the  parties  might  obtain  the 
fullest  benefit  of  the  double  papers.  But,  assu- 
ming that  the  sole  object  of  the  transfer  was  a  fraud 
upon  the  laws  of  Spain,  it  was^  nevertheless,  a 
transfer  binding  between  the  parties,  and  chang- 
ing the  legal  ownership.   It  was  completely,  with- 
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1824.     in  the  words  of  the  law,  a  transfer,  ''by  way  of 
^•^1^^  trust  and  confidence/*  to  a  foreign  subject;  the 
Margwet.  trust  and  confidence  being,  that  the  vessel  should 
be  reconveyed  to  the  American  owner  when  the 
special  purposes  of  the  transfer  were  entirely 
consummated.     That  a  reconveyance  would  be 
decreed  in  an  American  Court  of  justice,  upon 
such  a  transaction  with  a  foreign  subject,  in  a  fo- 
reign port,  in  violation  of  the  municipal  laws  of 
his  country,  is  a  point  which  we  are  by  no  means 
disposed  to  admit.     It  is  sufficient  for  us,  however, 
that  the  case  is  brought  within  the  very  terms  of 
the  act  of  Congress,  which  does  not  require  a  be- 
neficial or  bona  fide  sale,  but  a  transmutation  of 
ownership, ''  byway  of  trust,  confidence,  or  other- 
wise."   But  it  is  said,  that  the  case  is  not  within 
the  policy  of  the  act.     What  the  policy  of  the  act 
is,  can  be  known  only  by  its  provisions ;  and  every 
section  of  it  betrays  a  strong  solicitude  on  the  part 
of  the  Legislature  to  trace  and  inspectevery  change 
of  ownership ;  and,  for  this  purpose,  to  require  a 
public  avowal  of  it,  and  an  alteration  of  the  ship's 
documents,  so  as  to  exhibit,  at  all  times,  the  names 
of  all  persons  who  are  the  legal  owners.    The 
policy  evinced  by  this  course  of  legislation,  is  the 
encouragement  of  American  navigation  and  Ame- 
rican shipbuilding,  to  the  exclusion  of  foreign  na- 
vigation and  foreign  ownership,  and  securing  to 
American  registered  ships  a  preference,  in  all  our 
revenue  transactions,  over  all  vessels  which  were 
not  strictly  entitled  to  the  character.    The  Legis- 
lature foresaw  that  it  would  be  impossible  for  the 
officers  of  government  to  ascertain  the  secret  in- 
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tentions  of  parties,  or  the  object  of  ostenstbla     1834. 
tmnsfeni  of  ownership.     Whether  such  transfers 
were  bona  Jide,  or  colourable,  for  meritorious  or 
illegal  purposes,  were  matters  of  private  confi- 
dence, and  could  rarely  be  ascertaineo  by  compe- 
tent and  disinterested  proof.    To  admit  secret 
transfers  of  ownership  to  any  persons,  and  espe- 
cially to  foreigners,  and  alloi^,  at  the  same  time, 
to  the  ships  the  full  benefit  of  the  American  cha- 
racter, would  be  hazarding  the  main  objects  of 
the  act;  it  would  invite  all  sorts  of  contrivances 
to  evade  the  laws,  and  disable  the  government 
from  possessing  means  to  detect  frauds.    The  cor- 
rect course  of  legislation  was,  therefore,  obvious. 
It  was  to  lay  down  a  strict  and  plain  rule,  re- 
quiring all  transfers  to  be  made  known,  from  time 
to  time,  as  they  occurred ;  and  a  surrender  of  the 
American  documents,  when  the  legal  ownership 
passed  to  a  foreigner,  whatever  might  be  the  se- 
cret trusts  with  which  it  was  accompanied.     The 
words  of  the  section  now  under  consideratioij, 
are  direct  to  this  purpose ;  and  so  far  from  con- 
travening, they  support,  in  the  fullest  manner, 
the  general  policy  of  the  act.    They  are  not,  then, 
to  be  construed  in  a  more  limited  sense  than  their 
obvious  purport  indicates. 

But  it  is  agreed  that  the  proviso  of  this  section 
shows,  that  the  forfeiture  inflicted  by  the  enacting 
clause  is  not  absolute,  and  that  the  trial  ougl.t  not 
to  have  been  by  the  Court,  as  a  cause  of  admi- 
ral^ and  maritime  jurisdiction,  but  by  a  jury,  as 
upon  an  exchequer  information,  since  a  verdict 
alone  can  fix  the  forfeiture.     The  words  of  the 

Vol.  IX.  9i 


4S6  CAS£S  IN  THE  SUP8EMB  COURT 

18S4.  proviso  are^  '*  Provided^  that  if  such  ship  or  ves- 
sel shall  be  ovmed  in  part  only^  and  it  shall  ap- 
pear  to  this  jury,  before  whom  the  trial  for  such 
forfeiture  shall  be  had,  that  any  other  owner  of 
such  ship  or  vessel,  being  a  citizen  of  the  United 
States,  was  wholly  ignorant  of  the  sale  or  trans- 
fer to,  or  ownership  of,  such  foreign  subject  or 
citizen,  the  share  or  interest  of  such  citizen  of 
the  United  States  shall  not  be  isubject  to  forfeiture; 
and  the  residue  only  shall  be  forfeited/'  Now>  in 
the  first  place,  this  being  a  mere  proviso,  byway  of 
exception  from  the  enacting  clause,  it  constitutes 
properly  matter  of  defence,  and  need  not  be  taken 
notice  of  in  a  libel,  brought  to  enforce  the  forfei- 
ture. The  party  who  seeks  the  benefit  of  it,  must, 
in  his  claim,  insist  upon  it,  so  as  to  bring  it  as 
matter  cognizable  in  the  issue  to  the  jury.  In  the 
next  place,  the  very  terms  of  the  proviso  apply 
only  to  the  case  ofaj?ar<  oumer,  and  not  to  a$ole 
owner^  of  the  ship.  The  case  put  is,  where  the 
ship  <' shall  be  owned,  in  .part  only,"  by  a  person 
Ignorant  of  the  transfer,  such  part  shall  not  be 
subject  to  forfeiture.  In  the  case  before  the  Court, 
the  claim  is  by  Haley,  as  sole  owner  of  the  schoo- 
ner, and  all  her  American  documents  establish  him 
as  sole  owner.  He  does  not  assert  an  ignorance 
of  the  transfer,  nor  claim  in  any  way  the  benefit  of 
the  proviso.  So  that,  whatever  may  be  the  true 
construction  of  the  proviso,  in  other  respects,  it  is 
plain,  that  it  is  inapplicable  to  hia  predicament, 
and  might,  on  this  account,  be  dismissed  firom  the 
consideration  of  the  Court. 
But  the  other  suggestion^  in  respect  to  juri8di6- 


OP  THE  UNITED  STATES.  42? 

tion,  18  entitled  to  scrupulous  attention.  The  29th  'f^* 
section  of  this  act  declares,  that  all  penalties  and 
forfeiture  incurred  for  offences  •  against  it,  '<  shall 
and  may  be  sued  for,  prosecuted,  and  recovered, 
in  such  Courts,  and  be  disposed  of  in  such  man- 
ner, as  any  penalties  and  forfeitures,  which  maybe 
incurred  for  offences  against  an  act  entitled,  'an 
act  to  provide  more  effectually  for  the  collection  of 
the  duties  imposed  by  law  on  goods,  wares  and 
merchandise  imported  into  the  United  States,  and 
on  the  tonnage  of  vessels,'  may  be  legally  sued 
for,  prosecuted,  recovered  and  disposed  of/'  The 
act  here  referred  to,  is  th^  revenue  act  of  the  4th 
of  August,  1790,  ch.  35.  which,  in  the  67th  section, 
provides  for  the  prosecution  for  penalties,  and  li- 
belling for  forfeitures,  in  the  same  gieneral  terms, 
which  are  employed  in  the  revenue  act  of  the  2d 
of  March,  1799,  ch.  128.  on  the  same  subject. 
Now,  the  judiciary  act  of  1789,  ch.  20.  in  express 
terms,  andc(s  has  been  repeatedly  adjudged,  upon 
the  most  solemn  consideration,  by  this  Courts 
rightfully  includes  all  seizures  for  forfeitures  made 
under  laws  of  impost,  navigation,  and  trade,  on 
waters  navigable  from  the  sea,  by  vessels  often 
tons  burthen  and  upwards,  as  causes  of  admiralty 
and  maritime  jurisdiction,  which  are  to  be  tried  by 
the  Court,  and  not  by  a  jury.  And  seizures  made 
under  the  revenue  act  of  the  4th  of  August,  1790, 
ch.  35.  as  well  as  under  that  of  1799,  ch.  128. 
have  been  uniformly  tried  in  this  manner.  Where 
the  seizures  have  been  made  on  land,  or  on  waters 
not  so  navigable,  the  trial  has  been  by  jury.  It  is 
true,  that  the  first  case  in  which  the  question  aa  to 
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1824.  the  admiralty  jurisdiction  upder  the  judiciary  act 
^"^P^^  of  1789  came  under  consideration,  did  not  arise 
Margmc.  until'after  the  enactment  of  the  ship  registry  acty"" 
and,  therefore,  It  may  have  escaped  the  attention 
of  Congress,  that  such  was  the  legal  constructian. 
But  such  a  supposition  is  not  lightly  to  be  indul- 
ged, not  only  from  the  direct  and  unequivocal 
language  of  the  judiciary  act  of  1789,  but  also  from 
the  reference  in  the  registry  act  to  the  revenue  act 
of  1790,  for  the  mode  of  suing  for  penalties  and 
forfeitures.  The  latter  act  (s.  67.)  takes  an  ex- 
press  distinction  between  penalties  and  forfeitures, 
confining  the  trial,  of  any  fact  put  in  issue  in  suits 
foir  penalties,  to  the  judicial  district  in  which  such 
penalties  shall  accrue,  and  then  providing,  in  ge- 
neral terms,  for  libels,  to  enforce  forfeitures,  to  be 
brought  **ih  the  proper  Court  having  cognizance 
thereof  f^  thus  pointingto  the  judiciary  act,  for  the 
tribunal  which  is  to  exercise  jurisdiction,  and  for 
the  mode  in  which  it  is  to  be  exercised.  It  cer- 
tainly cannot  be  admitted,  that  the  obscurity  of  a 
proviso  like  the  present  ought  to  repeal,  by  impli- 
cation, the  deliberate  act  of  the  Legislature,  in 
settling  the  general  jurisdiction  of  its  Courts,  and 
placing,  with  so  much  solicitude,  causes  of  this 
•nature  on  the  admiralty  side  of  the  Courts.  The 
proviso  is  still  applicable,  in  its  terms,  to  all  cases 
of  seizures,  on  land  and  on  waters,  where  the  trial 
is  to  be  V^  fl^  J^T  *  ^^^f  perhaps,  taking  the  whole 
language,  it  ought  to  be  construed  to  include  with- 
in its  equity,  cases,  where  the  trial  is  by  the  Court, 

a  Ls  Veogeaooe^  S  DaB.  297* 
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and  the  forfeiture  is  not  intended  to  be  inflicted  by  1824. 
the  act.  The  probabiUty  'd,  that  the  words  ''court 
or,"  were  omitted  before  the  word  ''jury,"  by  mis- 
take,  in  the  draft  of  the  act/  But  this  oiinssion,  if 
it  is  to  have  any  effect,  is  not  to  oust  the  jurisdic- 
tion of  the  Court,  but  to  take  from  the  party  a  be- 
nefit, which  is  not  within  the  words  of  the  proviso. 
It  is  the  opinion  of  the  Court,  that  the  present  sei- 
zure, which  is  averred  in  the  libel  to  have  been 
made  upon  waters  navigable  from  the  seaby^  ves- 
sels often  tons  burthen  and  upwards,  is  a  cause  of 
admiralty  and  maritime  jurisdiction,  and  was 
rightfully  tried  by  the  District  Court,  without  the 
intervention  of  a  jury.'  This  objection  cannot, 
therefore,  avail  the  claimant. 

The  view  that  has  already  been  taken  of  the 
cause  upon  the  merits,  as  applicable  to  the  four 
first  counts  in  the  libel,  render  it  unnecessary  to  go 
into  a  particular  examination  of  the  fifth  count. 
That  count  is  founded,  as  has  been  already  stated, 
upon  the  27th  section  of  the  act,  which  declares, 
"  that  if  any  certificate  of  registry,  or  record,  shall 
be  fraudulently  or  knowingly  used  for  any  ship  or 
vessel,  not  then  actually  entitled  to  the  benefit 
thereof,  according  to  the  true  intent  of  this  act, 
such  ship  or  vessel  shall  be  forfeited  to  the  United 
States,  with  her  tackle,  apparel  and  furniture." 
We  think,  that  there  are  facts  enough  in  the  proofs 
before  us,  to  establish  the  forfeiture  also,  under 
this  clause.  By  the  transfer  at  Havana,  the  schoo- 
ner lost  her  American  character,  and  the  title  to 

s  Vide  ante,  vol.  6.  p.  391.    The  Surah,  aiMl  Note  a.  p.  S96. 
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1824.    use  her  certificate  of  registry  for  the  return  vof- 
^^mT^iT^c  aS6»     She,  however,  did  use  it,  and  sailed  under 

300  Cheats  of    °  '  .  •iiL 

Tea.      Its  avowed  protection,  **  not  beuig  entitled  to  the 
benefit  ther  of,  according  to  the  intent  of  the  act** 

The  judgment  of  the  District  Court  is  reversed, 
and  a  decree  of  condemnation  awarded  against 
the  schooner  and  her  appurtenances. 


[IwsTAKCE  Court.] 

Two  HujMDRED  Chests  of  Tea,  Smith,  Claimant* 

In  a  libel  of  informatioDi  under  the  e7th  section  of  the  collection  act 
of  1796,  €•  128.  against  goods,  on  account  of  their  dtfifering  in  de- 
scription from  the  contents  of  the  entry,  it  is  not  necessary  that  it 
should  allege  an  intention  to  defraud  the  revenue. 

A  question  of  fact,  as  to  the  rate  of  duties  payable  upon  certain  teas, 
imported  -  as  hokea.  That  term  is  used  in  the  duty  act  in  U< 
known  commercial  sense ;  and  die  bohea  tea  of  commerce  b  not 
usually  a  distinct  and  simple  substance,  but  is  a  compound,  made 
up  in  China,  of  various  kinds  of  the  lowest  priced  Uadt  teas. 

Bat,  by  the  duty  acts,  it  is  liable  to  the  same  specific  duty,  wttbouC 
regard  to  the  difference  of  quality  and  price. 

APPEAL  from  the  Circuit  Court  oC  Massachu* 
setts. 

This  was  a  libel  of  information^  filed  in  the  Dis- 
trict  Court  of  Massachusetts^  against  two  hundred 
chests  of  tea,  alleging  that,  on  the  8th  of  Septem- 
ber, 1819,  the  collector  of  the  customsfor  the  port 
of  BoBO[>n  s«ized  at  that  port  the  said  clieats  of 
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tea,  as  forfeitedi  for  having  been  unlawfully  im-     1824. 
ported  at  the  port  of  New- York,  in  the  ship  Onta-  ^^JlJ^JJ^JJ^f 
rio,  on  the  29th  of  June,  1819,  from  Canton,  in      Tet. 
China,  as  being  that  kind  and  denomination  of 
teas  commonly  called  bohea  teas,  and  afterwards 
transported  coastwise  to  Boston,  iojthe  original 
chests  and  packages,  and  there  entered  as  bohea; 
and  that,  on  such  seizure  and  examination,  accor- 
ding to  law,  the  chests  and  packages  were  found 
to  differ  in  their  contents  from  the  entries,  and  the 
teas  contained  in  them  to  be  of  a  different  kind  and 
quality  of  black  teas,  and  not  bohea  teas,  as  re- 
presented in  the  entries.*    The  claim  interposed 
by  T,  H.  Smith,  stated,  that  the  teas  in  question 

a  The  67th  section  of  the  collection  act  of  1799,  ch«  128.  upon 
Mrhlch  this  information  was  founded,  provides,  '*  that  it  shall  be 
lawful  for  the  collector,  naval  officer,  or  other  officer  of  the  cus- 
toms, aAer  entry  made  of  any  goods,  wares  or  merchandise,  on 
suspicion  of  fraud,  to  open  and  examine,  in  the  presence  of  two  or 
more  reputable  merchants,  any  package  or  packages  thereof;  and 
if,  upon  ezainlnation,  they  9hall  be  found  to  agree  with  the  ent*  :, 
the  officer  making  such  seizure  and  examination,  shall  cauie  tue 
same  to  be  repacked,  and  delivered  to  the  owner  or  claimant  forth- 
with ;  and  the  expense  of  such  examination  shall  be  paid  by  the 
said  collector  or  other  <^fficer,  and  allowed  in  the  settlement  of  his 
accounts ;  but  if  any  packages  so  examined,  shall  be  foqml  to  differ 
in  their  contents  from  the  entry,  the  goods,  wares,  or  merchandise, 
contained  in  such  package,  or  packages,  shall  be  forfeited :  Pravi" 
4edj  that  the  said  forfeiture  shall  not  be  incurred,  if  it  shall  be 
made  appear,  to  the  satisfaction  of  the  collector  and  naval  ol&cer 
of  the  district  where  the  same  shall  happen,  if  there  be  a  naval  o^ 
Acer;  and  if  there  be  00  naval  officer,  to  the  satisfaction  of  the 
said  collector,  or  of  the  Court  in  which  a  prosecution  for  the  for- 
feiture shall  be  had,  that  such  difference  proceeded  from  accident 
or  mistake,  and  not  from  an  intention  to  defraud  the  revenue/' 
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1824.  were  imported  and  entered  by  bim,  at  the  port  of 
fooChcsSof  '^^^"York,  as  bohea  teas,  and  that  they  are  of  the 
Tea.  kind  and  denomination  called  bohea  teas,  and  not 
of  a  different  kind  or  quality  of  teas.  The  Dis- 
trict Court  pronounced  a  decree  of  coDdemna- 
tion,  upon  the  testimony  taken  in  the  cause,  which 
was  affirmed,  profarfna,  in  theCirciiitCourt,upon 
appeal ;  and  the  cause  was,  thereupon,  brought 
to  this  Court. 

Mmh9ih.  The  cause  was  argued  by  Mr.  Webster  and 
Mr.  D.  B.  Ogdeuj  for  the  appellant,  and  by  Mr. 
Blaksn  for  the  respondents. 

On  the  part  of  the  appellant,  it  was  contended, 
that  the  examination  and  seizure  authorized  by  the 
67th  section  of  the  duty  act  of  1799,  C..128. 
are  limited  to  the  collector  of  the  district,  where 
the  goods  were  originally  entered,  and  the  duties 
secured  upon  importation  ;  and  that,  consequently, 
the  case  made  out  by  the  libel  was  not  within  the 
purview  of  the  act,  even  supposing  the  collector 
might,  by  his  general  authority,  make  a  seizure, 
and  assert  the  forfeiture  in  a  libel  properly  framed 
fbr  that  purpose.  The  United  States  were  con- 
cluded, by  the  entry  and  inspection  of  the  teas,  at 
the.port  of  New- York,  where  the  importation  from 
%  foreign  port  was  made,  and  the  duties  paid  and 
seeuved.  Besides,  the  libel  contains  no  allega- 
tion of  an  intention  to  defraud  the  revenue.  By 
the  terms  of  the  statute,  no  forfeiture  is  incurred  if 
the  difference  between  the  entry  and  the  packa- 
ges proceeded  from  accident  and  mistake,  and  not 
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from  an  intention  to  defraud  the  revenue.    The     1824. 
want  of  such  an  allegation  must,  therefore,  be  con-  j^JJqJ^J;^^ 
sidered  as  a  substantial  defect  in  the  libel.    The      Tea. 
counsel  also  minutely  examined  the  evidence, 
and  insisted  that  the  statute  meant  to  describe  the 
different  kinds  of  teas  in  ordinary  commercial 
language,  and  not  with  scientific  precision.    The 
tea  now  in  question,  is  the  bohea  of  commerce, 
whatever  might  be  its  botanical  designation,  or  its 
Chinese  name. 

For  the  respondents  it  was  argued,  that  the  con- 
struction of  the  67th  section  of  the  act,,  which  had 
been  conteiided  for  by  the  claimant,  would,  if 
adopted  by  the  Court,  be  fatal  to  the  whole  sys- 
tem of  revenue  laws.  There  was  nothing  in  the 
terms  of  the  section,  or  in  other  parts  of  the  sta- 
tute, which  Kstricted  it  to  the  collector  of  the  port 
and  district  where  the  original  importation  from 
abroad  was  made.  On  the  contrary>  the  terms, 
<<  a  collector,'^  and  '^  the  collector,**  are  used  pro- 
miscuously throughout  the  act,  where  an  authority 
is  intended  to  be  given  to»  or  a  du^  imposed  on, 
the  collectors  of  the  customs  generally;  and 
wherever  it  is  intended  to  confine  the  authority  or 
duty  to  the  collector  of  any  particular  port,  ap- 
propriate words  are  used  for  that  purpose.  It  was 
aitc^ther  an  erroneous  supposition,  that  an  entry 
of  goods,  brought  coastwise  from  the  collection 
district  where  they  were  originally  imported  to 
another,  was  not  rfequired  by  the  revenue  laws. 
On  the  contrary,  whenever  the  value  of  such 
goods  exceeds  400  dollars,  and  they  are  contained, 

yot.IX.  55 
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1824.  in  the  original  packaged  as  imported^  an  entry  is 
J^J^Jj^^^  required,  upon  their  being  transported  from  one 
Tea.  port  to  another,  although  that  .precise  term  may 
not  be  used  in  the  various  revenue  and  navigation 
laws/  AH  the  formalities  required  by  these  acts 
were  complied  with  on  bringing  these  teas  from 
the  port  of  New- York  to  the  port  of  Boston,  and 
consequently  an  entry  was  made  with  the  collec- 
tor of  the  latter  port,  so  as  to  authorize  him  to 
make  the  examination  and  seizure  under  the  67th 
section  of  the  collection  act.  Nor  was  any  alle- 
gation of  an  intention  to  defraud  the  revenue  ne- 
cessary, since  the  libel  pursues  the  language  of 
the  enacting  clause  of  the  act,  by  which  the  for- 
feiture is  inflicted  whenever  the  packages  arc 
found  to  differ  in  their  contents  from  the  entry ; 
and  the  exemption  from  forfeiture,  where  the  dif- 
ference proceeds  from  accident  or  mistake,  is  con- 
tained in  a  separate  proviso  to  the  section,  which 
is  matter  of  defence  for  the  claimant.  By  the 
act  of  April  16,  1816,  c.  107.  and  by  several  pre- 
ceding statutes,  the  first  of  which  was  enacted  in 
1789,  a  specific  duty  wds  imposed  on  **  bohea  tea.'' 
All  these  acts  make  a  discrimination  in  terms, 
between  **bohea^^  and  *^  souchong  and  all  other 
Hack  teas."  The  Legislature  must  necessarily 
have  had  in  view,  in  both  cases,  a  certain  com- 
modity, known  l>y  those  names  respectively.  Had 
this  not  been  the  fact,  an  ad  valorem  duty  would 
long  since  have  beev  imposed,  in  order  to  prevent 
the  gross  frauds  upon  the  revenue,  which  most 

a  Act  of  Feb.  18,  1793,  for  enrolling  and  licensing  ships  and- 
.vessels  to  be  employed  in  the  ^coasting  trade,  1^.  c.l5S.  [viii.] 
s.  16,17.19. 
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be  the  inevitable  eonsequence  of  permitting  such  1824.  • 
teas  as  those  now  in  question  to  be  imported  as  g'Sj^^T^J^ 
bohea.  The  same  distinctive  term  is  used. in  the  Tca. 
British  revenue  laws,  and  is  supported  by  the  au- 
thority of  various  writers  on  commerce/  It  is 
exclusively  applied  to  the  common  bohea  tea, 
sometimes  called  moji  or  moee  by  the  Chinese; 
and,  consequently,  the  various  instapces  of  the 
mixtures  of  teas  in  China,  which  are  spoken  of 
by  the  witnesses,  as  being  composed  ordinarily  of 
not  more  than  one  third  part  of  that  species,  and 
the  residue  of  old  souchong,  congo,  and  others 
of  the  higher  order  of  teas,  and  thus  imported 
into  this  country  under  the  name  of  bohea,  must 
be  regarded,  in  a  legal  point  of  view,  as  being  an 
evasion  of  the  several  statutes  on  that  subject. 

Mr.  Justice  SxdRT  delivered  the  opinioA  of  theJUordkisift 
Court 

The  twa  hundred  chests  of  tea  in  controversy 
in  this  suit,  were  imported  into  the  city  of  New- 
Tork,  in  the  ship  Ontario,  from  China^  and  enter* 
ed  there  at  the  custom  .house,  and  the  duties  re- 
gularly secured  as  bohea.teas.  They  were  after- 
wards transported  coastwise  to  Boston  ;  and  upon 
examination  there,  under  the  direction  of  the  col- 
lector of  the  district,  they  were  seized  as  forfeited, 
under  the  collection  act  of  the  2d  of  March,  1709, 
ch.  128.  8.  67«  on  account  of  their  differing  in  de- 

a  Sua.  43  Geo.  IL  c.  12.  24  Geo.  IIL  c  28.  Mitbom^s 
Orittdal  Commerce^  vol.  ii.  p.  52 1.  Rei^9  Cydopedidf  art  Tea. 
Tkta.    Morrwm^9  CUnen  Did.  art.  Tea. 
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1824.  Mription  from  the  contents  of  the  entry.  The  ii- 
j^JlJI'^^^J^bel  states  the  facts  specially,  but  contains  no  alle- 
Tm.  gation  of  an  intention  to  defraud  the  revenue. 
Upon  this  state  of  the  case,  the  libel  is  assailed 
forasupposed  defect,  arising  from  the  absence  of 
such  an  allegation.  But  we  think  this  objection 
cannot  be  sustained.  The  libel  follows  the  lan- 
guage of  the  enacting  clause  of  the  act,  which  in- 
fficts  the  forfeiture  ;  and  the.  exemption  from  for- 
feiture, when  the  collector  or  the  Court  shall  be 
satisfied  that  the  difference  between  the  entry  and 
the  packages  **  proceeded  from  accident  or  mis- 
take, and  not  from  an  intention  to  defraud  the  re- 
venue," being  found  in  a  separate  proviso,  is  pro- 
perly matter  of  defence,  to  be  asserted  and  pro- 
ved by  the  claimant,  and  is  not,  according  to  the 
course  of  adjudications  in  this  Court,  essential  to 
the  structure  of  the  libel  itself.  This  objection, 
then,  may  be  dismissed  without  further  observe- 
tion. 

Another  question,  of  more  serious  importance, 
is,  whether  the  examination  and  seizure  authori- 
zed by  the  67th  section  of  the  act,  are  not  limited 
to  the  collector  of  the  district  where!  the  goods 
were  originally  entered  and  the  duties  secured, 
upoii  importation;  and  so  the  case  made  by  the 
libel  is  not  within  the  purview  of  the  act,  whatever 
might  be  the  authority  of  the  collector  to  seize  for 
forfeitures  generally,  and  to  assert  the  claim  in  a 
libel,  properly  framed  for  such  a  purpose.  The 
decision  of  this  question  wouid  require  a  very  mi- 
nute and  critical  examination  of  the  whole  revenue 
and  coasting  acts ;  and  as  the  Court  can  satisfac- 
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torily  dispow  of  the  cause  upon  the  merits^  in  point    1834. 
of  fact»  it  is  deemed  unnecessary  to  institute  so  la-  ^^j^^^fl^^^ 
borious  an  inquiry.  Tea. 

The  claim  admits,  that  the  teas  were  imported 
and  entered  as  bohea  teas ;  and  asserts,  that  they 
are  of  the  kind  and  denomination  called  bohea 
teas,  and  not  of  a  different  kind  or  quality  of  teas; 
and  this  forms  the  main  point  in  controversy  be- 
tween the  parties.  One  of  the  earliest  acts  of 
Ck>ngre8s,  (the  act  of  the  20th  of  July,  1 789,  ch.  2.) 
imposes  duties  on  teas  in  the  following  words : 
'^On  bohea  tea,  per  pound,  six  cents ;  on  all  sou- 
chong or  other  black  teas,  per  pound,  ten  cents  ; 
on  all  hyson  teas,  per  pound,  twenty  cents;  on  all 
other  green  teas,  per  pound,  twelve  cents."  The 
act  of  the  10th  of  August,  1790,  ch.  39.  varied  the 
duties,  but  retained  the  same  descriptions.  The 
act  of  the  29th  of  January,  1795,  ch.  82.  declared 
that  *^  teas  commonly  called  imperial,  gunpowder, 
or  gomee,"  should  ''  pay  the  same  duties  aa  hyson 
teas."  The  act  of  the  3d  of  March,  1 797,  ch.  64. 
laid  an  additional  duty  oif  two- cents  ''upon  all  bo- 
hea tea."  And  the  act  of  the  27th  of  April,  1816, 
ch.  107.  under  which  this  cargo  Was  imported,  le-^ 
vies  duties  on  ''bohea,  twelve  cents  per  pound ; 
souchong  and  other  black,  twenty-five  cents  pei 
pound;  imperial,  gunpowder,  and  gomee,  fifty 
cents  per  pound  ;  hyson,  and  young  hyson,  forty 
cents  per  pound;  hyson  skin,  and  other  green, 
twenty-eight  cents  per  pound.''  The  legislation 
of  jDongress  here  detailed,  exhibits  a  progressive 
discrimination  in  the  kinds  of  green  teas,  but  leaves 
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1324.     the  black  teas  with  no  other  specific  discrimination 

toochestsof  ^^^  ^*^**  ^^ bohea  and  souchong. 

Tea.  The  argument  on  behalf  of  the  United  States, 

is,  that  the  twd  hundred  chests  of  tea,  now  in  con* 
troversy,  are  in  reality  simple  congo  tea,  and  not 
bohea ;  that  the  latter  is  a  pure  unmixed  tea,  en- 
tirely distinct  from  congo,  and  known  in  China  by 
an  appropriate  name ;  that  it  is  to  this  pure  and 
unmixed  bohea  tea,  that  the  successive  acts  of 
Congress  refer,  and  not  to  any  other  mixed  tea, 
though  known  by  the  common  denomination  of 
bohea.    If  we  were  to  advert  to  scientific  classifi- 
cations, for  our  guide  on  the  present  occasion,  it  is 
most  manifest,  from  the  works  cited  at  the  bar, 
that  bohea  is  a  generic  term,  including  under  it 
all  the  black  teas,  and  not  merely  a  term  indicating 
a  specific  kind.    But  it  ippears  to  us  unnecessary 
to  enter  upon  this  inqu^*  y,  because,  in  our  opinion, 
Congress  must  be  understood  to  use  the  word  in 
its  known  commercial  sense.     The  object  of  the 
duty  laws  is  to  raise  revenue,  and  for  thi^  purpose 
to  class  substances  according  to  the  general  usage 
and  known  denominations  of  trade.     Whether  a 
particular  article  were  designated  by  one  name  or 
another,  in  the  country  of  its  origin,  or  whether  it 
were  a  simple  or  mixed  substance,  was  of  no  im- 
portance in  the  view  of  the  Legislature.    It  did  not 
suppose  our  merchants  to  be  naturalists,  or  geolo- 
gists, or  botanists.    It  applied  its  attention  to  the 
description  of  articles  as  they  derived  their  appel- 
lations in  our  own  markets,  in  our  domestio  as 
r/ell  as  our  foreign  traffic.    And  it  would  have 
been  as  dangerous  is  useless,  to  attempt  any  other 
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claasification^  than  that  demed  from  the  actoal     1824. 
baainesB  of  human  life.    Bohea  tea,  then,  m  the  ^^Jl^^beitoor 
aenae  of  all  our  revenue  laws,  means  that  article      Tea. 
which,  in  the  known  usage  of  trade,  has  acquired 
that  distinctive  appellation.    And  oven  if  the  arti- 
cle has  undergone  some  variations  in  quality  or 
mixture,  during  the  intermediate  period  from  1789 
to  1816,  when  the  last  act  passed,  but  still  retains 
its  old  name,  it  must  be  presumed  that  Congress, 
in  this  last  act,  referred  itself  to  the  existing 
standard,  and  not  to  any  scientific  or  antiquated 
standard. 

The  true  inquiry,  therefore,  is,  whether,  in  a 
commercial  sense,  the  tea  in  question  is.  known, 
and  bought,  and  sold,  and  used,  under  the  denomi- 
nation of  bohea  tea.    We  think  the  evidence  on 
this  point  is  altogether  irresistible.    It  establishes 
that  the  bohea  tea  of  commerce  is  not  usually  a 
distinct  and  simple  substance,  but  is  a  compound 
made  up  in.China  of  various  kinds  of  the  lowest 
priced  black  teas,  and  the  mixture  is  of  higher  or 
lower  quality,  according  to  the  existing  state  of 
the  market.    Indeed>  from  the  uniforjnity  of  its 
price  in  the  midst  of  great  fluctuations  in.  the 
prices  of  all  other  teas,  it  seems  rather  to  indicate 
the  lowest  quality  of  black  teas,  than  any  ubiform 
compound.    It  is  accordingly  in  proof,  that  old 
Congo  teas  are  often  sold  as  bohea,  and  have  some- 
times been  imported  into  our  market  under  that- 
denomination.    In  short,  whenever  black  teas  are 
deteriorated  by  age,  or  are  of  the  lowest  price, 
they  are  mixed  up  to  form  bohea  for  the  market, 
and  are  suited  to  the  demand  and  wishes  of  the 
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12S4.  purchasers.  It  is  not  meant  to  affirm  that  then; 
^^^^^^^l^^'^is  no  such  simple  and  distinct  tea  known  as  bohea. 
Tea.  All  that  the  evidence  justifies  us  in  saying  is,  that 
this  is  not  the  common  bohea  of  commerce.  The 
latter  may  or  may  not  be  a  simple  substance,  ac- 
cording to  circumstances.  The  generic  name 
bohea,  comprehending  under  it  all  the  varieties  of 
black  teas,  whenever  they  are  at  the  cheapest 
price  in  the  market,  or  are  of  a  very  .inferior  quali- 
ty, or  are  mixed  up  for  sale,  they  lose  their  spe- 
cific names,  and  sink  into  the  common  denomi- 
nation. 

Such  is  the  conclusion  which,  in  the  opinion  of 
the  Court,  the  evidence  in  this  record  justifies  and 
requires.    It  is  true,  that  the  Boston  witnesses 
very  strongly  state  that  the  present  teas  are  pure 
unmixed  congo;  and  their  testimony  is  entitled  to 
very  great  consideration,  irom  their  personal  re- 
spectability as  well  as  their  long  experience. 
But  the  New- York  witnesses  speak  with  equal 
positiveness  and  point,  that  the  present  teas  are 
the  common  bohea  of  the  market,  and  have  been 
bought  and  sold  as  such  without  hesitation.  These 
witnesses,  also,  are  entitled  to  entire  credit,  for 
the  same  reasons;  they  have  had  great  expe- 
rience, and  are  of  unquestioned  credibility.    In 
this  apparent  conflict  of  competent  and  credible 
witnesses,  the  only  way  of  reconciling  the  testi* 
mony,  is  to  suppose  Uiat  they  do  not  speak  ad 
idem;  that  the  Boston  witnesses  speak  to  the  spe- 
cific nature  of  the  particular  teas  in  controvMay, 
and  the  New-Tork  witnesses  to  their  known  com- 
mercial denomination  in  their  actual  state^    In 
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this  waj  of  considering  the  testimony,  the  conflict  1824; 
exhibits  more  a  matter  of  apparent  than  real  dt-  ^H^^^^^ 
versity  of  opinion.  But  if  it  be  not  thus  recon-  Tf«. 
cilable,  it  appears  to  us  thai  the  weight  of  the 
evidence  is  so  strong,  that  teas  of  this  descripttcTn 
have  been  long  imported  into  our  market  as  bohea, 
that  no  Court  of  justice  would  feel  itself  authorized 
to  inflict  the  forfeiture  under  the  statute,  upon  a 
presumed  intentional  violation  of  its  provisions. 
There  is,  indeed,  something  that  applies  still 
more  forcibly  to  the  claimant,  under  these  circum- 
stances, than  applies  in  common  cases.  He  came 
into  the  tea  trade  since  the  peace  of  1815,  and 
has  been  most  extensively  engaged  in  it.  At  the 
time  pf  his  first  commercial  enterprise,  teas  of 
this  description  were  publicly  and  commonly  im- 
ported into  NeW-Yor^  asbohea,  and  had  acquired 
a  k^own  commercial  character.  .He  acted  upon 
this  settled  usage;  and  if  the  present  seizure  can 
be  sustained,  he  is  to  suffer  for  a  forfeiture,  which 
he  had  no  adequate  means  to  avoid,  and  could  not 
have  foreseen. 

Then,  as  to  the  intention  of  fraud.  It  is  said 
that  these  teas  were  imported  in  congo  chests, 
covered  with  a  thin  paper,  for  the  purposes  of  dis- 
guise, and  that|  upon  inspection,  it  is  clear  that  '^ 
the  original  Congo  still  remained  in  the  chests. 
The  circumstance  that  xhese  are  congo  chesta, 
whose  structure  is  perfectly  known,  would  not 
justify  the  conclusion  that  there  was  an  intention 
to  defraud  the  reyenue,  since  that  structure  might 
attract  observation,  and  thus  lead  to  immediate; 
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1824*    deteetipn.    It  would  have  been  more  natural  to 
j^^;J^2J[^  have,  disguised  congo  teas  in  bohea  boxes.    But 
T6«..      the  difficulty  that  lies  in  the  argument  derived 
from  this  source,  is,  that  upon  opening  the  chests, 
the  contents  are  proyed  ta  be  exactly  what  the 
New-Tork  witnesses  call  bohea,  and  the  Boston 
witnesses  congo.    So  that  the  question  of  fraudu- 
lent disguise  depends  upon  the  fact,  whether  the 
teabeor  be  not  bohea;  and  if  it  be  settled  to  be 
the  latter,  then  tho  suspicion  from  this  circum- 
stance vanishes.    The  same  answer  ntay  be  given 
to  all  the  other  circumstances  relied  on  as  badges 
..6f  fraud.    They))ecome  utterly  unimportant,  if 
there  was  notn  real  misrepresentation  of  the  qua- 
lity of  the  tea^ 

There  is  one  cogent  fact,  which  presses  with 
peculiar  weight  in  the  consideration  of.  this  part 
of  the  case.  It  is,  that  after  the  present  seizure 
was  made,  and  the  whole  train  of  suspicions  dis- 
closed, the  remaining  teas^  of  the  same  denomi- 
naiion  nnd  importation,  which  were  yet  in  the 
public  stores  at  New-Tork,  underwent  a  strict 
exammaition  there  under  the  authority  of  the  offi- 
cers of  the  customs*  The  result  of  that  exami- 
nation was  an  unequivocal  opinion,  that  they*  were 
the  common  bohea  of  commerce ;  and  this  result 
being  communicated  «to  the  government,  no  far- 
ther proceedings  were  thought  necessary  to  vindi- 
cate its  rights. 

But  another  fact,  which  is  decisive  against  th^ 
Supposition  of  a  fraudulent  intention,  is,  that  the 
teas  were  purchased  in  China  as  bohea,  at  the 
usual  bohea  price,  and  upon  their  importation  into 
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New- York,  were  tliere  sold  at  the  usual  bohea  1824. 
price.  They  were  sold  at  prices  from  thirty-one  to  j^JJ^^iJ^^f 
thirty-six  and  a  half  cents  per  pound,  when,  at  the  Tea. 
same  time,  and  in  the  same  place,  congo  sold  at 
forty-eight  cents  per  pound.  This  is  not  a  matter 
of  doubtful  or  equivocal  evidence ;  it  is  admitted 
and  proved  in  the  most  positive  manner.'  What 
then  could  have  been  the  inducement  to  fraud? 
Men  do  not  perpetrate  frauds  upon  the  revenue 
from  the  mere  love  of  mischief,  or  the  wanton 
disregard. of  duty.  There  must  be  some  leading 
interest,  some  enticing  object  in  view,  to  lead 
them  to  such  a  violation  of  social  law  and  moral 
sentiment.  In  the  present  case,  no  such  motive 
could  exist,  for  tlie  whole  conduct  of  the  party  is 
at  war  with  the  supposition.  Nay,  ^ore,  the  per- 
petration of  the  fraud  would  have  been  against 
his  interest.  We  do  not  here  allude  to  his  private 
reputation  as  an  opulent  merchant,  engaged  in  an 
extensive  commerce  in  teas,  nor  to  the  powerful 
influence  that,  under  such  circumstances,  public 
opinion  must  have  upon  him,  in  its  stern  and  se- 
vere, though  silent  rebukes.  But  his  immediate 
interest  in  the  same  trade  and  in  the  same  voyage, 
would  Jbe  sacrificed  by  such  unworthy  proceedings. 
He  would  hazard  large  interests  upon  a  paltry 
saving  in  duties,  from  which  he  could  in  the  end 
derive  not  the  slightest  benefit. 

It  has  been  said,  that  unless  the  preient  libel 
can  be  maintained,  a  wide  door  will  be  c^ned 
for  the  admission  of  frauds  in  the  importation  of 
teas.  If  this  be  true,  it  forms  no  reason  for  a 
difierent  judicial  construction  of  the  acts  of  Con- 
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1824.     gress,  much  less  for  the  enforcing  a  forfeitare 

j^JJJJj^J^^  where  the  facts  will  not  warrant  it.    Congress 

Tea.      can  provide  an  easy  remedy,  by  .changing  the 

specific  duty  to  a  duty  ad  valorem^  a  policy 

which  has  already  obtained  tho  sanction  of  other 

nations. 

'  It  is  unnecessary  to  go  fartlier  into  the  discas- 
sion  of  the  merits  of  this  case.  The  judgment 
of  the  Court  ib,  that  the  decree  of  the  Circuit 
Court  of  MassachusettSi  given  pro  forma,  ought 
to  be  reversed,  the  jU>el  of  the  United  States  be 
dismissed,  and  the  200  chests  of  tea  be  restored 
to  the  claimant.  But  the  Court  are  also  of  opinion 
that  there  was  probable  cause  of  seizure,  and  dt- 
re<^t  it  to  be  certified  upon  the  record. 

Decree  reversed. 


OF  THE  UNITED  STATES, 

[Local  Law.] 

John  Maso^^^  Appellant^ 

V- 

John  Muncaster,  survivor  of  George  Deneale 
and  John  Muncastcr,  Church-Wardens  of 
.Christ  Church,  Fairfax  Parish,  Alexan- 
dria, and  the  said  John  Muncaster  and  Ed- 
mund J.  Lee,  present  Church-Wardens  of 
THE  said  Church,  and  others,  Respondents. 

I  bill  in  equity,  brought  lo  rescind  a  purchase  made  under  the  decree 
of  this  Court,  in  Ttrrtii  v.  Taylor ,  (9  Cranchy  43.)  upoiv  the 
ground  that  the  title  to  ilie  property  was  defective,  and  could  not 
be  made  good  by  the  Vestry  and  other  persons,  ivho  were  parties  to 
the  former  suit.    Bill  dismissed. 

Tlic  Vestry  of  the  Episcopal  Church  of  Alexandria,  now  known  by. 
the  name  of  ChrisVs  Church,  is  the  regular  Vestry,  in  succession, 
of  the  parish  of  Fairfax,  and,  in  conne^iion  with  the  Minister,  has 
the  care  and  management  of  all  the  temporalities  of  the  parish 
Kithin  the  scope  of  iheir  authority.  A  sale  by  them  of  the  Church 
lands  with  the  assent  of  the  Minister,  under  the  former  decree  of 
this  Court,  conveys  a  good  title  to  the  purchaser. 

Although  the  Church- fVardtng  of  a  parish  ape  not  capable  of  holding 
ImdSf  and  a  deed  to  them  and  their  successors  in  office,  for  ever, 
cannot  operate  by  way  of  grant;  'yet,  where  It  contains  a  covenant 
of  general  %varranty,  binding  the  grantors  and  their  heirs  for  ever, 

.  it  may  operate  by  tcay  of  esioppdy  to  confirm  to  the  church  and  its 
privies  the  perpetual  and  beneficial- estate  in  the  land. 

Tbe  parishioners  iiave,  individually,  no  right  or  title  to  the  glebe 
lands ;  they  are  the  property  of  the  parbh  In  its  aggregate  or  cor- 
porate capacity,  to  be  disposed  of,  for  parochial  purposes,  by  the 
Vestry,  who  are  the  legal  agents  and  representatives  of  the  palish. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Cohimbia. 
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1824.  This  was  a  bill  brought  by  the  appellant.  Ma- 
son, to  rescind  a  purchase  made  by  him,  jointly 
with  W.  Jones,  of  a  part  of  the  glebe  land  which 
was  sold  under  the  decree  of  this  Court,  in  the 
case  of  Terrett  v.  Taylor^  reported  in  the  9th 
vol.  of  Mr.  CrancVs  Rq^orts,  p.  43.  After  a 
confirmation  by  the  Court  below,  of  the  report  of 
the  sale  <inade  by  tlie  commissioners  for  this 
purpose,  and  after  various  intermediate^  negotia- 
tions, the  appellant  gave  his  promissory  notes  to 
John  Muncaster,  one  of  the  respondents,  and 
George  Deneale,  since  deceased,  who  were  at 
the  time  ClAirch-Wardensof  the  Episcopal  Church 
of  Alexandria,  in  payment  of  part  of  the  .pur- 
chase money ;  and  judgment  having  been  obtained 
against  the  appellant,  upon  these  notes,  in  the 
Circuit  Court  for  the  District  of  Columbia,  the 
appellant  also  sought  by  his  bill  a  perpetual  in- 
juiiction  of  this  judgment.  The  grounds  of  the 
prayer  of  the  bill  were,  that  the  title  of  the  pro- 
perty was  substantially  defective,  and  could  not 
be  made  goodby  the  Vestry,  and  other  persons, 
who  were  parties  to  the  bill  in  the  former  suit; 
that  the  same  bill  contained  a  .material  misrepre- 
sentation of  the  facts  respecting  the  title,  of  which 
the  appellant  was,  at  the  time  of  the  purchase, 
wholly  ig;norantf  and  of  which  he  had  but  recently 
acquired  full  knowledge/ 

Upon  the  final  hearing  in  the  Court  bdow,  the 
biU  was  dismissed,  and  the  cause  was  brought  by 
appeal  to  this  Court. 

*  a  Tilt  eiieiitid  padt  of  Umt  plaMliogs  tnd  •▼idoce  will  be 
found  full  J  ttstM  in  the  opinion  of  tbe  Court. 
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The  cause  was  argued  by  the  Attameif'Oene-     IfiSli 
ral  and  Mr.  Key  for  the  appellant,  and  by  llr* 
Stoann  and  Mr.  Lee  for  the  respondents*  i^^ 

On  the  part  of  the  appellant  it  was  contended, 
(1.)  That,  the  respondents  had  no  title,  legal  or 
equitable.  It  was  admitted  to  be  the  rule  of 
equity,  that  where  a  vendor  comes  in  for  a  specific 
execution,  he  is  bound  to  show  a  title  free  from 
all  doubt ;  but  where  the  vendee  is  the  plaintiff,  and 
comes  in  to  rescind  the  sale,  he  must  show  the  title 
to  be  bad.  The  anusprobandi  was,  therefore,  on  the 
appellant,  and  the  counsel  argued  at  large,  to  show 
that  the  conveyance  from  Daniel  Jennings  and  wife 
to  the  Church- Wardens,  in  1 770,  was  insufficient  to 
pass  his  title  in  fee  for  the  benefit  of  the  parish.  The 
exposition  of  this  deed,  in  the  former  cose  of  Terrett 
V.  Taylor f'  merely  establishes,  that  inasmuch  as  tho 
Church- Wardens  were  not  a  body  corporate  capa- 
ble of  holding  lands,  this  deed  did  not  operate  by 
way  of  grant  to  convey  the  title  :  that  its  only  le- 
gal operation  results  from  the  covenant  of  war- 
ranty, which  creates  an  estoppel  in  favour  of  the 
church  and  its  privies ;  •'.  e.  that  the  Jegal  title 
still  remains  in  Jennings  and  his  heirs,  but  that 
they  are  estopped  by  the  warranty  from  the  asser- 
tion of  that  title  against  the  church  and  its  privies. 
Now  suppose  that  the  respondents  are  the  regular 
successors  of  the  Vestry  and  Church- Wardens  of 
Fmrfax^  still  they  have  no  title  t6  the  land ;  all 
that  they  hold  is  an  estoppel  against  Jennings  and 

9  9  Croiiehf  52, 55. 


Mmiicafter* 


448  CASES  IN  THE  SUFHEME  COURT 

1824.  those  claiming  under  him.  What  title  have  they 
which  they  could  assert  against  a  disseizor,  or  one 
^'  claiming  under  a  title  foreign  to  that  of  Jennings? 
A  mere  estoppel  against  a  particular  grantor  and 
and  bis  heirs,  constitutes  neither  a  legal  nor  an 
equitable  title  to  lands.  This  Court  declares  that 
the  deed  conveys  no  titUf  but  merely  an  estoppel 
by  force  of  the  clause  of  wanranty.  But,  even  ad- 
mitting that  this  esjtoppel  is  a  title,  it  belongs  to  all 
the  episcopal  members  of  the  parish  of  Fairfax, 
whose  rights  are  precisely  the  same  as  if  no  part  of 
the  parish  hadever  been  separated  from  Virginia.  It 
is  quite  clear,  that  the  former  decision  of  the  Court 
proceeded  on  the  ground  of  the  plaintiffs  in  that  suit 
b^ing  considered  as  the  regular  snccessom  of  the 
original  ceHvi  que  trusts;  and  that,  if  it  had  ap- 
peared otherwise,  and  that  there  was  another 
church  in  the  parish,  or  other  parishioners  who 
were  not  represented  by  them,  the  decree  would 
liave  been  different.*  To  connect  themselves  with 
this  deed»  therefore,  the.parties  are  bound  to  ahow 
that  they  are  the  successors.  If  they  are  not,  the 
connexion  between  them  is  broken,  and  they  have 
no  title  under  it  The  parish  of  Fairfax  forms 
about  one  half  of  the  county,  which  is  equally  di- 
vided into  the  parishes  of  Fairfax  and  Truro ;  the 
former  comprehending  the  northern  half,  the  latter 
the  southern.  This  parish  bad  but  one  ^  Vestry, 
but  it  WBB  the  Vestry  of  the  whole  parish,  elected 
by  the  whole  body  of  the  parishioners,  charged 
with  the  common  interests  of  the  whole  parish, 

a  9  Craxcft,53,5S. 
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and  of  both  the  charches  equally.    The  funds     1824. 
with  vehich  the  glebe  w&s  bought  were  levied 


from  the  whole  pariah,  iind  consequently  belonged  j>^^ 
to  the  whole  parish;  and  in  the  case  of  a  vacancy 
of  the  parsonage,  this  Court  say,  the  parish  was 
entitled  to  the  profits  of  the  glebe.  It  therefore 
follovrs,  that  previous  to  the  separation  of  a  part 
of  this  parish  from  the  State  of  Virginia,  its  in- 
terests were  one  and  identical  throughout.  No 
part  of  the  parishioners  coidd,  by  themselves,  do 
any  act  affecting  the  interests  of  the  whole,  with- 
out giving  the  whole  a  voice  in  the  measure,  either 
by  themselves  or  their  representative  agents.  It 
is  laid  down,  that  althou|;h  the  Church  of  England, 
in  its  aggregate  description,  is  not  deemed  a  cor- 
poration, yet  the  Church  of  England,  of  a  particu^ 
lar  parish,  is  a  corporation  for  certain  purposes, 
although  incapable  of  asserting  its  rights  and 
powers,  except  through  its  parson  regularly  in- 
ducted.* And  in  the  judgment  of  this  Court  in' 
the  former  case,  it  is  strongly  intimated,  that  the 
corporate  character  conferred  on  the  Vestries  in 
1784,  could  be  taken  away  at  pleasure,  without 
any  fault  in  the  corporation.*  If  then  the  parish 
of  Fairfax  vas  a  corporation,  its  name  becomes 
a  part  of  its  identity,  and  those  who  call  them- 
selves successors,  must  have  the  same  n^me.  If 
it  was  a  corporation,  all  the  corporators  have  equal 
rights,  and  no  part  of  them  could  exercise  the 
rights  which  belong  to  the  whole.     But,  suppose 

a  Town,  of  Pafrtet  ▼.  Clark,  9Cr0neh^  292.925. 
h  Tenett  v.  Taylor,  9  Cranchy  51,  52. 
Vol.  IX.  57 


450  CASES  IN  THE  SUPREME  COURT 

1824.  it  not  to  have  been  a  corporation,  it  was  a  definite 
body;  it  had  a  unity  and  identity  which  separated 
i!  from  all  others.  It  had  a  technical  identity.* 
It  consisted  of  all  the  iEpiscopal  memDeni  within 
the  terxitorial  limits.  It  was  represihited  by  a 
Vestry  chosen  by  ,the  voice  of  the  whole  of  that 
parish,  in  which  election  no  other  parish  could  iii* 
terfere.  Those  who  claimed  to  be.  the^r  succes- 
sors, must,  before  the  separation  of  the  District 
of  Columbia  from  the  State  of  Virginia,  have 
shown  these  qnalificatitas;  and  it  is  determined 
that  the  separation  has  produced  no'  change  in  the 
unity  and  identity  of  the  parish,  ^a  far  as  the 
rights  of  pr9perty  are  concerned.*  .  The  Vestry 
and  Uhurch-Wardoite  of  the  Episcopal  Church  of 
Alexandria,  cannot  be  the  regular  suCceasoni  of 
the^Vestry  and  Church- Wardens  of  the  pariah  of 
Fairfax,  because  they  have  a  cnsunct  name,  whidi 
it  would  have  been  needless  to  assume,  unless 
from  a  consciousness  of  a  distinct  origin  and  »na- 
t«re..  In  fact,  they  have  ft  different  ori^n,  diflSBr- 
ent  powers,  and  different  duties.  In .  the  period 
which  intervened  from  1796  to  1 809,  there  was 
no  incumt>ent.  What  then  were  the  rights  or  the 
parties.^  This  Court  haa  answered*  that  ^  the 
fee  remained  in  abeyance^.. and. the  profits,  of  the 
parsonage  were  to  be  taken  by  the  pari8h.for  their 
own  use.'**    What  parish?    Most  eertauily  the 


a  X  Hemi.  Stat,  ailargt^  218. 
6  Tcmtt  ▼.  Taylor,  9  Cramch^  53. 
c  Tcrrett  V.  Taylor,  9  Oancl,  4^   WcfioibT.  Hnt,  t  Mnt. 
Aiip.  502.    See  alio,  1  Ihdb  SL  Qm.  PMS.  App.  lis; 
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parish  of  Fairfax,  to  which  it  belonged.  The  lfS4. 
Vestries  chosen  in  1804|  and  subsequently!  cannot 
be  deemed  the  Vestries  of  the  parish  of  Fairfax^ 
but  must  be  considered  as  the  Vestries  of  the 
Episcopal  Church  of  Alexandria,  becausOt  in  the 
parish  books,  thi  entries  constantly  style  them  the 
Vestry  of  the  Protestant  Episcopal  Church  at^  or 
in,  or  off  Alexandriai  and  not  the  Vestry  of  the 
parish  of  Fairfax.  The  congregation  of  Christ's 
Church  actually  separated  themselves,  in  1803^ 
from  the  parish  of  Fairfax,  and  formed  a  distinct 
Episcopal  Church;  and  the  elections  were  made 
by  subscribers  and  contributors  to  the  Episcopal 
Church  in  Alexandria,  and  not  by  the  parishion- 
ers at  large  of  the  parish  of  Fairfax. 

3.  Thia  defect  in  the  title  bding  thus  made  out, 
it  follows  that  the  appellant  has  a  right  to  require 
that  the  contract  should  be  rescinded,  unless  there 
be  some  special  objection  to  preclude  him.  As  to 
the  sale  being  under  a  decree,  the  English  prac- 
tice on  this  subjeict  relates  to  objections  arising 
on  the  abstract  which  is  presented  to  the  purcha** 
ser.  But  defects  subsequently  discovered,  ma? 
be  objected,  and  if  it  appears  that  the  vendor  can 
make  no  title,  the  bill  will  be  entertained. 

'As  to  notice,  there  is  no  proof  of  actual  notice; 
and  the  circumstances  are  not  sufficient,  to  infer 
constructive  notice.  Nor  has  the  objection  to  the 
title  been  varied  by  taking  possession.  The  doc* 
trine  is,  that  if  the  vendee  has  knowledge  of  the 
defects  before  he  takes  possession,  it  is  oonsiddfeo 
as  a  waiver  of  the  objection,  and  it  will  be  found 
that  all  the  cases  turn  upon  this  disttnctbtt. 
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1824.  Oq  the  part  of  the  respondents,  it  was  insisted, 
1.  That  the  appellant  had  full  notice,  either  ac- 
tual or  constructive,  at  the  time  of  the  sale,  of 
all  the  facts  and  circumstances  of  which  he  now 
seeks  to  avail  himself,  in  order  to  rescind  the  sale. 
The  proceedings  in  the  former  case  were  alone 
sufficient  to  charge  liim  with  notice. 

2.  This  being  a  judicial  sale,  under  a  decree, 
the  party  was  bound  to  have  applied  to  the  Court 
below,  either  before  confirmation  of  the  sale,  or 
afterwards,  to  rescind  the  sale,  and  cannot  now 
maintain  an  independent  bill  for  that  purpose,  the 
effect  of  which  would  be,  collaterally,  to  set  aside 
the  sale^  as  it  stands  confirmed  by  the  report."" 

3.  The  contract  has  been  executed  on  the  part 
of  the  appellant,  by  taking  possession  of  the  land, 
and  it  is  now  too  late  for  him  to  make  any  objec- 
tion to  the  sufficiency  of  tlie  title.^ 

4.  But  a  careful  examination  would  show  that 
there  was  not  any  defect  in  the  title.  The  former 
decision  of  this  Court  had  put  at  rest  the  question 

I  as  to  the  sufficiency  of  the  deed  from  Jennings, 

I  to  pass  his  title  to  the  Church- Wardens,  for  the 

I  benefit  of  the  parish.    It  was  there  determined 

J  that  the  conveyance  could  not  operate  by  way  of 

grant,  but  might  operate  byway  of  estoppel,  to 

confirm  to  the  church,  and  those  claiming  under 

it,  the  perpetual  estate  in  the  land. 

4i  1  PoM.  Eq.  871*  Nole  G.  lAik.  489-  3  Fet.jr.  333. 
3  P.  JTm.  220.  306.    1  Rev.  Code,  80.  s.  34. 

h  iVn^jr.  221. 226.  3  P.  Wnu.  191.  4  Dtu.  Ch.  Rep.  134. 
12  Pet.  25. 

c  Tenrett  v.  Taylor,  9  Cranch,  53. 
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The  present  Ventry  of  the  Episcopal  Church  at     1824. 
Alexandria,  called  Christ's  Church,  are  the  legal 
successors  of  the  Vestry  of  the  parish  of  Fairfax. 
From  the  year  1765  until  1801,  the  town  of  Alex- 
andria was  a  part  of  the  county  of  Fairfax,  and 
the  parish  of  Fairfax.    After  the  year  1792,  the 
Vestry  met  exclusively  in  Alexaqdria ;  the  congre*' 
gation  at  the  Falls  Church,  by  degrees  became 
extinct;  and  the  Vestry  of  the  parish,  with  the 
church  at  Alexandria,  has  been  constantly  kept 
up,  whilst  the  congregation  that  used. to  assemble 
at  the  Falh  Church  has  ceased  to  exist.    The 
consequence  is,  that  the  glebe  land  belongs  to  the 
Alexandria  congregation,  as  much  as  if  the  two 
congregations  had  agreed  to  meet  in  the  church 
at  Alexandria,  and  had  disposed  of  the  .other. 
There  iiever  was,  and  there  never  could  be,  two 
Vestries  in  the  parish,  that  is,  one  for  each  church. 
Since  the  year  1776,  there  have  been  no  compul- 
sory means  used  for  the  support  of  the  church, 
and  it  has  rested  on  the  voluntary  contributions  of. 
the  parishioners ;  yet  every  thing  that  has  been 
done  in  respect  to  the  property  of  the  church, 
shows  conclusively  the  regular  succession  of  this 
Church  and  Vestry,  as  the  Church  and  Vestry 
of  the  parish  of  Fairfax.     The  Vestry  has  been 
elected  by  the  members  and  contributors  to  the 
church,  but  the  right  of  voting  did  not  belong  to 
the   parishioners   generally,   it  was  confined  to 
those  members  and  contributors.     At  the  same 
time,  no  inhabitant  of  the  parish  has  been  denied 
the  privilege  of  becoming  a  contributor,  with  its 
consequent  right  of  voting.    AH  parties  who  had 


\ 


\ 


454  CASES  IN  TH£  SUPREME  COURT 

1824.  any  title  to  the  property,  were  before  the  Court  im 
^"^  '  the  former  case,  in  whk^h  the  sale  was  decreed.* 
It  was  unnecessary  to  make  the  whole  body  of 
parishionars  parties  to  that  suit.  They  have  not 
individually  any  right  or  title  to  the  property.  It 
is  the  property  of  the  parish,  and  the  Vestry  are 
thel  legtil  agents  and  representatives  of  the  pa- 
rishioners, with  authority  to  administer  and  dis- 
pose of  it. 

Feb.  ioih.       Mr.  Justice  Story  delivered  the  opinionrof  the 
Court. 

Upon  tlic   very  voluminous  pleadings  in  .this 
case,  assuming  more  the  shape  of  elaborate  ar- 
guments, than  the  simple  and  precise  allegation 
of  facts,  which  belong  to  Chancery  proceedings, 
the   principal    questioas    discussed    have  been, 
1.  Whether  the  Vestry  of  the  Episcopal  Church 
of  Alexandria^  now  known  by  the  name  of  ChrisVs 
Churchy  is  the  regular  Vestry  in  succession  of 
the  parish  of  Fairfax.     2.  Whether  the  existence 
of  another  parish  church,  called  the  Falls  Churchy 
within  the  same  parish,  has  any  material  bearing 
upon   the  title,  either  as  to  making  parties,  or 
settling  the  right  to  the  glebe.     3.  Whether  the 
appellant  had  full  notice  of  the  tnie  nature  of  the 
ttlle  before  the  purchase,  and  so  took  it  with  its 
infirmities,  if  any  such  existed.    4.  Whether,  this 
being  the  case  of  a  judicitil  sale  under  a  decree, 
the^arty  was  not  bound  to  have  applied  to  the 
Court  below,  before  confirmation  of  the  sale,  or 

m  3^  Fet .^V..  505 
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atterirardB,  to  ^eBcind  tlie  sale;  and  can  now  1824. 
maintain  an  independent  bill  for  thfit  purpose,  the 
effect  of  such  bill  being  collaterally  to  set  aside 
the  sale,  as  it  standi^  confirmed  by  the  report. 
Another'point  was  made  at  the  bar,  as  to  the  suf- 
ficiency <^  the  conveyance  by  Jennings  to  the 
Church- Wardens,  in  1770,  to  pass  his  title  in  fee 
lor  the  benefit  of  the  parish.  But  that  point  was 
put  at  rest,  in  the  case  of  Terrett «.  Taylor^  and 
is  Dot  now  open  for  discussion.^ 

a.  Upon  tliif  pointy  the  Court  layi,  in  the  fomm*  cace,  ^  Upon 

iiwpcctmg  the  deed,  which  is  made  a  part  of  the  bill,  and  bean 

ctete  inr  1770,  the  land  appears  to  liave  been  conveyed  to  the 

gra|ltees,  as'  Cbnrch- Wardens  of  Fairfax,  and  to  their  soecessors 

in  that  oAce,  for  ever     It  u  also  averred  in  the  bill,  that  the 

plaiatlfls,  together  with  two.  of  the  defendants,  (wha  are  Church- 

Wardens,)  are  the  VesUy  of  the  Protestant  KpiKopal  Church, 

consmonly  cidled   the    Episeopal-   Church   of    Alexandria,    in 

the  parish  of  Fah'fax,  and  tha|  the  purchase  was  made  by  the 

Vcitlj  of  said  parish  and  church,  to  whom  the  present  Vestrj.are 

the  legal  and  regular  suecessors  In  the  said  V^try ;  and  that  the 

pnrchase  was  made  furthe  use  and  benefit  of  the  said  church  in 

the  said  parish.    No  statute  of  Virginia  has  been  cited,  which 

.  ^rHites  Church^ WardelML  a  corporation  ft>r  the  purpose  of  holdibf? 

buds ;.  and  at  common  law,  their  capacity  was  limited  to  personal  • 

estate.     (1  BL  Com.  894.     Bro.  Abr.  Carp.  76.  84.     1  Roll. 

Mr.^'dfiS.  4,  10.    Com.  Dig.  Hi.  EiglUey  ¥.$.    12  Hen^  VII. 

27.  ft-  IS  Hen.  VII.  7. 9.  (•  S7  Hen.  VI.  6. 30.  1  Bum$'  Ecda. 

•Xaw,  290.     Qibi.  215.)    It  w6uld  seem,  therefore,  that  the  pre* 

aent  deed  did  not  operate  by  iway  of  grants  ttf^  convey  a  fee  to  the 

Chureh-Wardens  an.d  thenr  successors;  for  their  successors,  as 

aadi,  coaM  not  take :  nor  to  the  Churcfe>Wardens  in  their  natural 

capacity f  for^  heirs'  is  Hot  in  the  deed.    But  the  eovenant  of 

general  warranty  hi  theideed.  Binding  the.  grantors  and  their  heuv 

lor  ever,  and  Warranting  the  lands  to  the  Church- Wardens  and 

th^  succeaM>rs  for  ever,  may  well  operate,  by  fray  of  etiappdj 

tecoafirah  to  the  chm«h  and  its  privies  the  perpetnal  and  benefit 

dalestatehidieland.*^    9  CrmcA,  52, 59. 
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1824.  If  the  first  question  is  decided  against  the  plaii>- 
tiff,  it  will  be  unnecessary  to  consider  the  other 
question,  for  it  is  not  denied,  that  the  Vestry  of  the 
parish  of  Fairfax  sufficiently  represent' the  whole 
parish  for  all  the  purposes  of  the  original.bill,  and 
that  both  by  the  former  laws  of  Virginia  and  the 
canons  of  the  Episcopal  Church,  they,  in  connexion 
with  the  Minister,  have  the  care  and  management 
of  all  the  temporalities  of  the  parish  within  the 
scope  of  their  authority.  To  the  consideration  of 
this  question*  the  attention  of  the  Court  has  been 
mainly  directed  ;  and  it  is  now  my  duty  to  explain 
the  grounds  upon  which  we  have  come  to  the  con- 
clusion, that  the  Vestry  of  the  Episcopal  Church  of 
Alexandria  is  the  regular  Vestry  in  succession  of 
the  parish  of  Fairfax;  and  being  so  at  the  com- 
mencement of  the  former  suit,  the  main  objection 
to  the  title  to  the  glebe  falls,  and  the  bHi  of  the 
plaintiff  ought  to  be  dismissed. 

By  the  laws  of  Virginia,  passed  antecedent  to 
the  revolution,  each  parish  was  authorized  to  elect 
a  Vestry  of  twelve  persons,  to  manage  their  paro- 
chial concerns;  and  however  many  distinct  Episco- 
pal Churches,  or  places  of  public  worship,  tfaure 
were  within  the  parish,  the  same  Vestry  had  the 
superintendance  and  direction  of  them  all.  In 
point  of  fact,  there  were  two  such  places  of  worship 
within  the  parish  of  Fairfax,  the  church  at  Alex- 
andria, and  the  Falls  Church  ;  but  the  cure  of  both 
belonged  to  the  same  Minister,  who  was  the  rec- 
tor of  the  whole  of  the  parish,  and  the  parochial 
concerns  were  managed  by  a  single  Vestry.  Not 
the  least  trace  can  be  found  of  any  other  Vestry 
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until  the  year  1819,  when  a  Vestry  was  chosen  de     1824* 
facbOy  by  persons  purporting  to  belong  to  the  Falls  ^^^^^^ 
Church,  and  that  portion  of  the  parish  of  Fairfax        ▼. 
which  is  not  included  within  the  District  of  Co-  M""^*'^'- 
lumbia.    Up  to  the  year  1796,  it  is  not  disputed 
that  a  Vestry  was  regularly  chosen  for  the  whole 
parish;  and  thQ  place  of  the  choice  of  the  Vestry, 
as  well  as  the  Vestiy  meetings,  appears  to  have 
been  usually,  but  not  universally,  at  Alexandria. 
In  April,  1796,  a  Vestry  was  chosen  for  the  parish, 
to  serve  for  the  usual  period  of  three  years,  who 
continued  to  hold  meetings  until  April,  1799;  and 
from  that  time,  there  seem^  to  have  been  an  inter* 
regnum,  so  far  as  the  minutes  in  the  parish  books 
afford  information,  until  April,  1804,  when  a  Ve9- 
try  was  chosen,  for  the  usual  term  of  three  years ; 
and  there  has  been  a  continuation  of  Vestries  from  . 
that  election  down  to  the  present  time.    The  vali- 
dity of  these  elections,  from  1804,  as  elections  of 
the  Vestry  of  the  parish  of  Fairfax,    forms  the 
point  in  controversy,  and  will  be  presently  consi- 
dered.   Since  the  year  1 800,  the  Falls  Church  has 
fallen  into  a  state  of  dilapidation  and  decay,  and 
public  worship  has  not  been  celebrated  there  by 
the  Minister  of  the  Episcopal  Church,  on  account  of 
its  deserted  state ;  but  there  has  been  a  regularly 
inducted  Minister  at  the  parish  church  in  Alexan- 
dria, where  divine  services  have  been  constantly 
performed. 

The  counsel  of  the  plaintiff  contend,  that  the 
Vestries  chosen  in  1804,  and  subsequently,  are  not 
to  be  deemed  the  Vestries  of  the  parish  of  Fairfax^ 
but  of  the  Episcopal  Church,  (that  is")  of  Christ's 

Vol- IX.  58 
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1824.  Church,)  in  Alexandria ;  and  they  support  their 
^"^^^^  argument  upon  the  following  grounds:  1.  That 
y.  in  the  parish  books  the  entries  constantly  style 
ibem  the  Vestry  of  the  Protestant  Episcopal 
Church,  atf  oriny  or  of,  Alexandria,  and  not  the 
Vestry  of  the  Parish  of  Fairfax.  2.  That,  in  point 
of  fact,  the  congregation  of  Christ's  Church,  in 
1803,  separated  themselves  from  the  parish  of 
Fairfax,  and  formed  a  distinct  Episcopal  Church. 
3.  That  the  elections  were  made  by  subscribers 
and  contributors  to  the  Episcopal  Church  in  Alex- 
andria,  and  not  by  the  parishioners  at  large  of  the 
parish  of  Fairfax* 

Under  some  one  of  these  heads,  all  the  objec- 
tions urged  at  the  argument  may  be  arranged. 

As  to  theiirst  point.  It  is  true,  that  in  general 
the-  style  of  the  entries  of  the  Vestry  meetings, 
since  1804,  is  as  the  plaintiff  stated  it  to  be. 
But  it  will  scarcely  be  contended,  that  the  errors 
of  a  recording  clerk,,  in  description,  will  change  tlie 
nature  or  character  of  the  Vestry  proceedings,  or 
devest  them  of  their  authority,  if,  in  point  of  fact, 
they  constituted  the  Vestry  of  the  parish  of  Fair- 
fax. The  irregularities  of  merely  ministerial  offi- 
cers, and  especially  of  parish  clerks,  whose  records 
are  generally  kept  in  a  loose  and  inaccurate  man- 
ner, have  never  been,  hitherto,  supposed  to  have 
such  a  controlling  authority.  Courts  of  justice 
will  examine  into  the  proceedings  of  ecclesiastical 
bodies  with  indulgence;  and  if,  upon  the  whole,  a 
consistent  construction  can  be  given  to  them,  in 
conformity  to  existing  rights,  they  will  suppose 
them  to  be  done  in  the  exercise  of  those  rights,  ra- 
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titer  than  m  gross  usurpations  of  authority.  Now,  1824. 
there  is  no  pretence  to  say,  that  there  existed  any 
right  on  tlie  part  of  the  congregation  of  the  Epis- 
copal Church  at  Alexandria^  to  choose  a  Vestry  of 
its  own,  which  should  not  be  the  Vestry  of  tlie  pa- 
rish. The  church  itself,  with  the  church-yard  and 
appurtenances,  belonged  to  the  parish  of  Fairfax. 
It  was  llic  parish  church.  The  Vestry,  which  had 
a  right  to  govern  and  manage  its  temporal  con- 
cerns, was  the  parish  Vestry.  It  was  an  Episcopal 
Church,  under  the  direction  and  authority  of  the 
General  Episcopal  Church  of  Virginia;  and  by  the 
canons  of  that  church,  m^de  in  conformity  with 
the  laws  of  Virginia,  and  never  repealed,  the  Ves- 
try were  to  be  elected  for  the  parish.  It  is  not 
lightly  to  be  presumed,  therefore,  that  an  election 
of  a  Vestry  was  intended  to  be  made  in  any  other 
manner  than  thecanonsof  the  Episcopal  Church 
and  the  rights  of  the  parishioners  would  Justify. 
The  very  fact  of  a  total  silence,  and  absence  of  any 
objection,  through  so  long  a  period,  would  autho- 
rize tiic  conclusion  that  e  Vestry  was  understood 
to  be  a  parish  Vestry,  an  its  acts  were  for  the  be* 
neiit  of  the  wliole,  and  not  for  the  part  connected 
with  the  Alexandria  Church.  It  should  also  be 
recollected,  that  the  Falls  Church  had  fallen  into 
decay,  and  was  no  longer  used  for  purposes  of  pub- 
lic worship.  It  was  considered  in  the  same  light  as 
if  totally  destroyed ;  and  then,  as  the  Alexandria 
Church  was  the  only  worshipping  church  in  the  pa- 
rish, nothing  could  be  more  natural  than,  in  common 
parlance,  and  in  parochial  records,  to  designate  the 
Vestry  as  the  Vestry  of  the  Episcopal  Church  of. 
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1824.  in,  or  at,  Alexandria.  It  was  so  in  a  strict  sense^ 
not  because  it  was  not  the  parish  Vestry^  but  be«- 
cause  the  church  at  Alexandria  was  the  parish 
church,  and  its  congregation,  in  an  ecclesiastical 
sense,  consisted  of  the  Episcopalian  parishioners 
of  Fairfax..  If  we  advert  to  the  history  of  the  Vir- 
ginia legislation  on  tliis  subject,  there  will  be  found 
a  natural  reason  for  this  apparent  change  of  style, 
without  any  intended  change  of  character.  That 
legislation  is  referred  to,  somewhat  at  large,  in 
the  case  of  Terrett  v.  l^aylor,  and  need  not  hero 
be  minutely  examined.  The  act  of  1784,  ch.  88. 
created  the  Minister  and  Vestry  of  every  parish  a 
corporation,  by  the  name  of  the  Protestant  Epis- 
copal Church,  in  the  parish  where  they  respec- 
tively resided.  When,  by  the  subsequent  act  of 
1786,  ch.  12.  this  act  was  repealed,  there  was 
provision  made,  that  all  religious  societies  might, 
according  to  the  rules  of  their  sect,  appoint,  from 
time  to  time,  trustees  (o  manage  their  property, 
ivhich  trustees  were,  by  the  subsequent  act  of 
1788,  ch.  47.  declared  to  be  the  successors  to  the 
former  Vestries.  The  general  Episcopal  Church 
of  Virginia,  in  convention,  adopted  general  re- 
gulations on  this  subject,  conforming,  in  sub- 
stance, to  the  act  of  1 784,  and  prodding  for  the 
regular  appointment  of  Vestries,  who  should  be 
trustees,  for  everv  Episcopal  Church  in  every 
parish.  Under  such  circumstances,  the  natural 
denomination  of  the  Vestry  would  be,  the  Vestry, 
of  the  Episcopal  Church  in  the  particular  parish. 
A  Ad  when,  in  consequence  of  the  separation  of 
the  county  of  Alexandria  from  the  State  of  Vir- 
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ginia,  by  the  (icssion  to  the  United  States,  the     1824. 
parish  church  fell  within  the  boundaries  of  Alex- 
andria, the  embarrassment  arising  from  this  new 
state  of  things,  might  well  create  doubts  as  to  the 
proper  designation,  and  introduce  the  new  appel- 
lation.    Whether  this  description  was  right  or 
wrong,  is  of  no  consequence ;    for  If  there  has 
been  no  legal  change  of  character,  in  contempla- 
tion of  law,  tlie  regular  Vestry  of  this  church 
remains  the   Vestry  of  the  parish.     It  appears 
in  proof,  that  a  nimibor  of  the   congregation  of 
the  church  at  Alexandria,  are  persons  residing 
without  the  boundaries  of  the  District  of  Colum- 
bia, and  in  the  Virg'mia  part  of  the  parish ;  and 
there  is  not  the  slightest  evidence  that,  in  the 
election  of  Vestries  since   1804,   a  single  pa- 
rishioner of  Fairfax  has  ever  been  refused  his 
vote  at  any  election,  on  account  of  his  residence. 
We  think,  then,  that  the  circumstance  of  a  change 
of  style  in  the  parish  records,  furnishes  no  proof 
of  the  asserted  change  of  character.     In  the  elec- 
tion, however,  of  1810,  the  entry  in  the  books  is, 
that  theVestry  were  elected  "  to  serve  the  parish 
as  Vestrymen  ;*'  and,  immediately  afterwards,  in 
subscribing  the  test,  thcytspeak  of  themselves  as 
the  Vestry  "  of  the  Protestant  Episcopal  Church 
of  Alexandria."    Now,  what  parish  is  here  spoken 
of?    Plainly  the  parish  of  Fairfax,  for  no  other 
parish  is  pretended  to  exist.     And  when  the  Ves- 
try subscribed  the  test,  as  Vestry  of  the  church  of 
Alexandria,    it  is  as  plain  that  they  understood 
that  the  parish   and   the   church  of  Alexandria 
meant  the  some  thing.     If  theii  the  books  of  the 
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1824.  church  are  to  furniKh  evidence  against  the  defen- 
dantSi  they  are  entitled  to  ttie  benefit  of  the  same 
records,  by  way  of  explanation. 

The  jsecond  ground  is,  that  the  congregation  of 
the  church  at  Alexandria  has  separated  itself 
from  tlie  parish,  aiid  formed  a  distinct  society^ 
and  can  no  longer  be  deemed  the  parish  church  of 
Fairfax.  This  is  principally  attempted  to  be  sus* 
taincd  by  an  agreement  made  in  1803,  which  is 
found  fastened,  by  wafers,  to  the  vestry  book. 
That  agreement,  after  reciting  that  a  commit- 
tee was  appointed  by  '^  the  Protestant  Episcopal 
Ciiurch  of  Alexandria,"  to  adopt  measures  for 
insuring  a  competent  salary  for  a  Minister,  &c. 
and  that  the  committee  so  appointed  had  reported, 
as  an  advisable  mode,  to  rent  out  tlie  pews  to 
occupiers  and  others,  at  a  fixed  annual  rent, 
amounting  in  the  aggregate  to  118G  dollars,  and 
further  proposed  soliciting  a  voluntary  subscrip- 
tion to  supply  any  deficiency ;  then  proceeds  to 
state,  that  the  subscribers  agree  to  rent  the  pews, 
and  to  pay  to  the  Rev.  Thomas  Davis,  (then  the 
Rector  of  the  parish,)  the  sums  annexed  to  their 
names,  in  quarterly  payments,  &c.  &c.  reserving 
a  right  to  surrender  up  their  pews  at  the  end  of  a 
year.  Such  is  the  substance  of  the  agreement; 
and  it  is  extremely  difficult  to  perceive  how  it  con- 
duces to  prove,  in  any  shape,  the  establishment  of 
a  new  society.  It  is  to  be  considered,  that  the 
church,  whose  pews  were  to  be  disposed  of,  was 
the  parish  church  of  Fairfax;  and  it  cannot  be 
pretended  that  tlie  parish  could  be  deprived  of  it, 
except  by  its  own  consent  through  its  authorized 
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ogeutB.  A  new  society^  composed  partly  of  the  1824. 
parishioners,  had  no  more  right  or  power  to  dis- 
pose of  the  pews  than  utter  strangers.  It  would 
be  as  gross  a  usurpation,  and  as  tortious  an  act, 
in  the  one  case  as  in  the  other.  But  there  can  be 
no  doubt,  that  a  parish  may  regulate  the  sale  or 
renting  of  the  pews  of  the  church,  in  such  man- 
ner as  may  conduce  to  the  general  benefit.  The 
parish  is  not  the  less  the  owner  of  the  church,  be- 
cause the  pews  in  it  are  rented  or  sold  to  others ; 
for  the  right  to  the  exclusive  use  of  the  pews,  is 
very  different  from  the  right  to  the  freehold  in  the 
church  itself.  The  agreement,  in  the  present 
case,  was  nothing  more,  and  purports  to  be  no- 
thing more,  than  a  mere  agreement  for  renting 
the  pews.  It  is  made  with  persons  who  are  the 
committee  of  the  church,  and  who  claim  the  right 
.  to  use  it.  It  is  an  act  which  might  be  done  by 
authority  of  the  parish,  without  in  any  respect 
transcending  its  rights  or  duties.  How  then  is  it 
to  be  deemed  an  act  which  indicates  the  creation 
of  a  new  society,  or  a  separation  from  the  parish  ? 
What  authority  could  ady  new  society  claim  to  the 
parish  property?  If  such  a  claim  had  been  made, 
it  would  have  been  resisted ;  and  the  very  circum- 
stance, that  no  resistance  was  made,  is  conclu- 
sive that  the  agreement  was  made  in  the  exercise 
of  ordinary  parochial  rights,  and  indicated  no 
severance  of  interests.  In  point  of  fact,  an  agree- 
ment, ia  substance  like  the  present,  was  made, 
respecting  the  pews  in  this  very  church,  in  the 
year  1785 ;  and  yet  no  one  supposed  that  the 
church  ceased  to  be  the  parish  church.,  or  that  the 
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1824.  Subscribers  constituted. a  new  society.  There  is 
another  circumstance^  which  is  too  significant  to 
be  passed  over  in  silence;  it  is,  that  tlie  Rev. 
Mr.  Davisy  to  whom  the  agreement  in  question 
referiSy  was  regularly  inducted,  in  the  year  1792, 
as  Rector  of  the  parish  of  Fairfax,  and  continued 
to  officiate  as  such,  in  this  very  church,  down  to 
the  year  1806,  three  years  after  this  agreement 
was  made.  During  all  this  period,  the  freehold 
of  the  glebe  was  vested  in  him,  as  persona  ecdesut. 
How  then  is  it  possible  to  maintain,  that  the  sup- 
port of  the  Rector  of  the  parish  in  the  exercise  of 
his  parochial  rights  and  duties,  and  the  con- 
tinuance of  the  Rector  in  possession  of  the  glebe 
and  the  church,  can  be  construed  as  an  abandon- 
ment of  all  connexion  with  tlie  parish,  and  a  re- 
nunciation of  its  privileges?.  It  is  a  fact,  also,  cor- 
roborative of  the  view  that  has  been  already  taken 
by  the  Court  of  this  agreement,  that  tlie  posses- 
sion and  management  of  the  temporalities  of  the 
church,  have  always  been  in  the  Vestries  of  the 
Alexandria  Church,  sincte  1804.  They  have  exer- 
cised the  sole  and  exclusive  control  over  tliem. 
They  have  never  disclaimed,  in  any  ecclesiastical 
assembly,  their  former  connexion.  They  have 
not  applied  to  the  Bishop,  or  other  proper  au- 
thority, to  be  formed  into  a  new  and  distinct  so- 
ciety, separate  from  the  parish.  And  yet  it  is  not 
denied  that^  by  the  rules  and  customs  of  the  sect, 
new  Episcopal  societies  are  not  admitted  to  be 
formed  within  the  bounds  of  existing  parishes, 
without  the  consent  of  the  proper  ecclesiastical 
authority.     In  the  act  of  consecration  of  the 
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church  in  1814,  the  Vestry  expressly  declare  the  1834. 
church  to  be  the  parish  church  of  Fairfax,  and  in 
virtue  of  their  authority,,  as  the  Vestry  thereof, 
they  dedicate  it  to  the  public  worship  of  God ; 
and  the  Bishop  of  the  diocess  then  acknowledged 
and  consecrated  it  as  such.  In  the  year  1807,  the 
Rev.  Mr.  Gibson  was  elected  Rector  of  the  parish, 
upon  the  resignation  of  the  Rev.  Mr.  Davis;  and 
on  that  occasion,  the  Vestry  resolved,  that  lie 
should  be  inducted  a$  Rector  of  the  parish;  and 
in  the  succeeding  election  of  the  Vestry,  in  the 
some  year,  the  Vestry  are  stated  in  the  records  to 
be  chosen  ''to  serve  the  parish."  So  that,  if  iu 
the  records  there  are  single  expressions  which, 
standing  alone,  might  4)e  of  doubtful  interpreta- 
tion, the  solemn  acts  of  the  Vestry  in  consecrating 
the  church,  in  choosing  the  Minister,  and.in  mana- 
ging the  temporalities,  all  point  to  their  character 
as  representatives  of  the  whole  parish.  It  may  bo 
added,  that  in  the  bill  of  Terrett  v.  Taylor,  the 
Vestry  assume  to  be  the  parish  Vestry  in  succes- 
sion ;  and  that  in  the  answer  to  the  present  bill, 
by  the  defendants,  who  are  the  existing  Vestry  of 
the  Church  of  Alexandria,  they  assert,  in  the  most 
positive  and  solemn  manner,  tlie  same  character, 
and  Utterly  deny  the  allegations  of  the  defendant's 
bill  on  this  point.  Bo  that,  unless  the  Court  were 
prepared  to  divert  the  clear  purport  of  the  evi-. 
dence,  and  the  solemn  acts  of  the  Church,  for  a 
series  of  years,  and  the  presumptions  arising  from 
long  and  undisputed  possession  of  the  property,  and 
exercise  of  parochial  authority,  on  account  of 
some  urregularities,  whicli  may  occur  in  the  trans- 
V0L.IX.  59 
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1821.     actions  of  most  public  .bodies,  the  conclusion  can* 

'^'^ll^^l^^  not  be  arrived  at,  that  the  church  at  Alexandria 

▼.        lias  ceased  to  be  the  parish  church  of  Fairfax,  or 

1  uncaser.   {|)q|^  i(s  ^Qngji^g^^i^Q  ^l^g  {^^^qIIIq  ^  ^Ig^lQ^^  goei^ly. 

The  third  groUmd  of  objection  is,  that  the  Ves- 
try wore  chosen,  not  by  the  parishioners  of  Fair- 
fax, but  by  subscribers  and  contributors  to  the 
Episcopal  Church  at  Alexandria.  This  objection 
proceeds  upon  the  supposition,  that  if  the  Vestry 
is  de  facto  the  Vestry  of  the  parish,  the  very  mode 
of  choice  demonstrates  that  it  cannot  be  the  Ves- 
try dejure.  Whether,  in  a  case  like  that  before 
the  Court,  the  inquiry  can  properly  be  gone  into 
as  to  the  mode  and  regularity  of  the  choice  of  a  Ves- 
try dctually  in  oflicc  and  exercising  the  duties 
thereof;  and  if  the  inquiry  be  proper,  whether  the 
legal  distinction  between  a  Vestry  de  jure  and  dc 
facto,  could  avail  tlie  plaintiff,  are  questions  upon 
which  it  is  not  necessary  for  the  Coutt  to  express 
any  opinion.  We  think  a  short,  examination  of 
the  subject  will  put  the  objection  at  rest,  whatever 
might  be  the  conclusion  drawn  from  such  a  legal 
distinction. 

Before  the  revolution,  the  Episcopal  Churdi 
was  the  established  church  of  Virginia,  and  all 
the  parishioners  were  liable  to  be  rated  for  parish 
taxes,  and  were  entitled  to  vote  in  the  choice  of 
.  the  Vestry.  But  the  church  establishment  fell  with 
the  revolution,  and  the  compulsive  power  of  tax- 
ation ceased ;  and  as  no  person  cou|d  be  compelled 
to  worship  in  the  Episcopal  Church,  or  pay  taxes 
for  its  support,  tlie  parishioners  of  tlie  Episcopal 
Church,  in  the  ecclesiastical  sense  of  the  term,  af- 
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tenvords  consisted  only  of  the  Episcopalian  con-  1824. 
tributors  and  members.  The  adt  of  1784,  ch.  88.  '"^^MasoIT^ 
provided  that,  at  all  future  elections  of  Vestries,  ▼. 
no  person  should  be  allowed  to  vote,  who  did  "not  ""^*^  ^* 
profess  himself  a  member  of  the  Protestant  Epis- 
copal Church,  and  actually  contribute  towards  its 
support.'*  Although  this  act  was  repealed  by  the 
act  of  1786,  ch.  12.  yet  the  same  act  saved  the 
management  of  their  property  and  regulation  of 
their  discipline,  according  to  the  rules  of  their 
own  sect,  to  all  religious  societies.  By  the  canons 
of  the  Episcopal  Church)  subsequently  passed,  the 
right  to  elect  Vestries  is  confined  to  the  '^  free- 
holders and  housekeepers,  who  are  members  of  the 
Protestant  Episcopal  Church  witliin  the  parish, 
dud  regularly  contribute  towards  the  support  of 
the  Minister,  and  to  the  common  exigencies  of  the 
church  ivithin  the  parish.^  These  canons  being 
amented  to  by  the  Various  parishes  which  they  go- 
vern, and  not  being  inconsistent  with  the  laws  of 
Virginia,  are  not  denied  to  be  in  force  for  parochial 
purposes.  Now,  there  is  not  in  this  record  the 
slightest  proof,  that  any  election  of  the  Vestry  has 
been  made  in  any  other  manner,  than  that  pointed 
out  by  the  canons  of  the  church;  find  the  answer 
of  the  defendants  expressly  avers,  that  the  choice 
has  been  constantly  made  according  to  the  canons 
of  the  church,  and  that  no  person  belonging  to  the 
Falls  Churchy  has  ever  been  a  contributor,  or  ever 
offered  to  vote  at  any  election.  It  seems  to  the 
Court,  dierefore,  that,  the  elections  being  regularly 
made,  by  persons  qualified  according  to  the  canons, 
the  whole  foundation  of  the  objection  is  removed. 
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1824.     No  inference  can  be  dexluccd  from  this  circuiu- 
^""^^^^^^^^  stance,  in  proof  of  the  Alexandria  Church  having 
V.        separated  itself  from  the  parish,  and  become  a 


Munru5ler. 


distinct  and  independent  society. 

It  has  been  said,'  that  the  parishioners  of  the 
whole  parisli  are  the  cestuis  qvc  trxtU  of  the  glebe 
and  other  parochial  property,  ond  ought  to  be 
parties  to  any  bill  to  dispose  of  it.  But  in  an  ac- 
curate and  legal  sense,  the  parishioners  are  not 
the  cestuis  que  trusty  for  they  have,  individually, 
lio  right  or  tide  to  the  property.  It  is  the  property 
of  the  parish,  in  its  corporate  or  aggregate  capa* 
city,  to  be  applied  and  disposed  of  for  parochial 
purposes,  under  the  authority  of  tlie  Vestry,  who 
are  its  legal  agents  and  representatives.  Upon 
the  «de  of  the  glebe,  the  proceeds  become  paro- 
chial property,  and  must  be  applied  for  the  com- 
mon benefit,  the  maintenance  of  the  Minister,  the 
repairs  of  the  churches,  and  other  parochial  expen- 
ses, by  the  Vestry,  in  good  faith.  But  the  mode, 
and  extent,  and  circumstances,  under  which  the 
fund  is  to  be  applied,  are  necessarily  lefl;  to  the  dis- 
cretion of  the  Vestries,  from  time  to  time  chosen^ 
An  abuse  of  their  trust,  or  duty,  is  not  to  be  pre- 
sumed ;  and  if  it  should  occur,  the  same  remedy 
will  belong  to  the  parishioners  as  in  other  cases, 
where  money  is  wantonly  misapplied  to  wrong 
purposes,  which  constitute  a  common  fund  for  the 
benefit  of  the  whole  parish,  and  not  for  the  benefit 
of  a  part.  It  will  be  sufficient  to  decide  upon 
such  a  case  when  it  shall  arise  in  judgment.  But 
the  individual  parishioners  residing  out  of  Alex- 
andria countv,  were  no  more  necessary  to  be  made 
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parties  to  the  bill  praying  a  sale  of  the  glebe,  than 
the  .individuals  residing  within  the  county.     Both 
were  represented  in  the  dniy  way  known  to  the 
laws/ by  the  Vestry  duly  appointed  to  manage      *^"*P**"' 
parochial  concerns. 

These  are  some  of  the  reasons  which  have  led 
the  Court  to  the  conclusion  that  has  been  already 
stated,  to  vvit,  that  the  Vestry  of  the  church  in 
Alexandria  is,  in  succession,  the  regular  Vestry 
of  the  parish  of  Fairfax. 

This  decision  renders  it  unnecessary  to  con- 
sider the  other  points  raised  at  the  argument; 
and  it  remains  only  to  declare,  that  the  judgment 
of  this  Court  is,  that  the  decree  of  the  Circuit 
Court  dismissing  the  bill^  be  affirmed  with  costs. 


[Local  Law.] 

Doddridge  v.  Thompson  and  others. 

Dnder  the  reserve  contained  in  the  cession  act  of  Virginiat  and  under 
the  acu  of  Congres|.6f  August  lOtb;  1790,  ch.  67.  [xl.]  and  of 
June  9th,  1794,  ch.  f884»[lzii.^  tiie  whole  country  i^ng  htlv/een  tiU 
Sck4o  and  LiUk  Mtami  riverff  was  subjected  to  the  military  war- 
rantfly  to  satisfy  which  the  reserve  was  made 

The  territory  lying  between  two  rtrers,  is  the  whole  country  from  their 
•dorces  to  their  mouths ;  and  if  no  branch  of  eitlier  of  them  has  ac- 
quired the  name,  exclusive  of  another,  the  main  branch,  to  its 
source,  must  be  considered  as  the  true  river. 

The  actof  June  i6th,  ISlt,  ch.4S£.  [cix.]  to  ascertain  the  western 
boundary  of  the  tract  reserved  for  the  military  warrants,  and  wbioli 
provisirthalW  designate  AurfFotrV  line,  nn  the  w^Mern  houn»lary,  did 
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not  invalidate  (he  title  .to  land  bptwccn  that  line  and  Roberttt 
tine,  ar()uired  unclcr  a  Virginia  military  warrant,  previous  to  the 
Doddridge'      passage  of  t!int  act.     . 

*'•  '        The  land  hetwccfii  Ludlow's  and  Roberts*  line  was  not  witlidrawn 
'^   .  '       from  the  territory  liable  to  he  surveyed   for  military  warrants,  by 
any  act  of  Congress  passed  before  the  act  of  June  2Cth,  18 IS,  ch. 
4S2.  [cix.] 

ERROR  to  the  Circuit  Court  of  Ohio. 

Marchcih.  Tills  cause  was  argued  by  Mr.  C/ay,  for  the 
plaintiflTs^  and  by  the  Aitoriiey- General,  for  the 
defendants. 

March  leth.      ]\ir.   Chief  Justice  Marshall    delivered    the 
opinion  of  the  Court. 

Both  parties  in  this  cause  claim  under  grants 
made  by  the  United  Stf  les,  in  that  tract  of  coun- 
try which  was  reserve  by  Virginia,  out  of  her 
cession  to  Congress,  for  the  purpose  of  satisfying 
the  claims  of  her  officers  and  soldiers  on  conti- 
nental establishment.  The  reserve  was  at  first 
dependent  on  a  deficiency  of  good  land,  to  satisfy 
-rtbose  claims,  in  a  territory  reserved  for  the  same 
objects  in  Kentucky,  which  was  then  a  part  of 
Virginia;  but  tlie  necessity  of  making  this  fact 
appear,  was  afterwards  dispensed  with,  and  the 
deficiency  lyas  admitted  to  exist.  The  plaintiff, 
having  the  oldest  patent,  has,  of  course,  the  better 
title,  if  his  patent  bo  valid. 

A  case  was  agreed  in  the  Circuit  Court,  on 
which  hpraforvia  judgment  was  rendered  for 
the  defendant,  which  is  now  before  this  Court  on 
a  writ  of  error. 
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The  plaintiff  claims  under  a  military  warrant, 
issued  to  one  of  the  officers  of  the  Virginia  line, 
on  continental  establishment ;  and  the  defendant, 
under  a  purchase  made  from  the  United  States,  ^^^^P***"- 
subsequent  to  the  emanation  of  the  plaintiff's 
grant.  The  first  question  made  in  the  cause  is, 
whether  the  land  in  controversy  be  within  the  Vir- 
giiiia  reserve^  The  words  are,  that  if  the  quan- 
tity of  land  reserved,  on  the  soutli-east  side  of  the 
Ohio,  ''  for  the  Virginia  troops  on  continental  es- 
tablishment, should  prove  insufficient  for  their 
legal  bounties,  the  deficiency  should  be  made  up 
to  the  said  troops,  in  good  Jands  between  the 
Scioto  and  Little  Miami." 

In  1790,  Congress  paitsed  an  act,'  in  which, 
after  reciting  that  the  agents  for  .the  troops  of 
Virginia  had  reported,  to  the  Executive  of  that 
State,  that  thc^re  was  a  deficiency  of  good  lands 
in  the  territory^reserved  on  the  south-east  of  the 
Ohio,  and, .  after  directing  the  Secretary  of  War 
to  nuike  a  return  to  the  Executive  of  that  State 
*of  the  number  of  officers,  non-commissioned  offi- 
cers, and  privates,  who  served  in  the  Virginia  line 
on  continental  establishment,  it  is  enacted,  ''  that 
It  shall  and  may  be  lawfiil  for  the  said  agents  to 
locate,  to  and  for  the  use  of  the  said  troops,  be- 
tween the  rivers  Scioto  and  Little  Miami,  such  a 
number  of  acres  of  good  land,  as  shall,  together 
with  the  number  already  located  between  thie  said 
two  rivers,  and  the  number  already  located  on  the 
90uth-easterly  side  of  the  river  Ohio,  be  equal  to 

ii2  17.S.L,  ir9 
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1824.     tli^  aggregate  ainpuniso  to  be  returned,  as  afore- 
^g^^^^T^  aaidy  by  the  Secrctdry  of  the  Department  of  War/' 
V.  In  June,  1704,  Congress  passed  nnotlier  act' 

T  ompsoD.  ^^  ^|jjg  subject/ declaring  that  every  officer  and 
soldier  of  the  Virginia  line,^^  on  continental  esta- 
blishment, entitled  to  bounty  lands,  between  the 
Bcioto  and  Little  Miami  rivers,  '^  shall,  on  pro- 
ducing >the  warrant,  or  a  certified  copy  thereof, 
and  a  certificate  under  the  seal  of  the  office  where 
the  said  warrants  are  legally  kept,  tliat  the  same, 
or  a  part  thereof,  remains  unsatisfied;  and  qo  pro* 
ducing  the  survey,  agreeably  to  the  laws  of  Vir- 
ginia, for  the  tract  or  tracts  to  which  he  or  they 
may  be  entitled,  as  aforesaid,  to  the  Secretary  of 
the  Department  of  War,  such  officer  and  soldier, 
his  or  their  heirs  or  assigns,  shall  be  entitled  to, 
and  receive  a  patent  for  the  same,  from  the  Presi- 
dent of  thQ  United  States/' 
.Under  these  acts  the  plaintifi^'s  patent  was 
'  issued:    It  is  not,  we  think,  to  .be  questioned, 
that  under  the  reserve  contained  in  the  cession  act 
of  Virginia,  and  under  the  acts  df  Qongress 
which  have  been  recited,  the  whole  country  lying 
between  the  Scioto  and  Little  Miami  was  subject- 
ed to  the  military  warrants,  to  satisfy  which  tlie 
reserve  vi^as  made,  and  any  part  of  it  might  be  sur- 
veyed for  any  person  holding  such  warrant*  What 
is  the  extent  of  this  country  ? 

The  plaintiff  contends,  that  it  is  the  territory  be- 
tween Uie  Ohio,  into  which  both  riyers  empty,  and 
a  line  to  be  drawn  from  the  sourde  of  the  main 
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branch  of  one  rivelr  to  the  source  of  the  main     1824. 
branch  of  the  other,  and  the  rivers  themselves,  from  ^5^^^|rid£o 
their  sources  to  their  mouths.  ▼. 

The  Scioto  is  a  much  longer  river  than  the  Lit-  ^"*^"P"^"- 
tie. Miami,  and  the  defebdant  has  suggested,  that 
the  country  reserved  may  be  limited  by  the  Ohio 
on  one  side^  and  a  line  drawn  from  the  source  of 
the  Miami  to  the  Scioto,  which  shall  be  parallel 
with  the  Ohio,  on  the  opposite  side.  But  this  sug- 
gestion has  not  been  prested  ;  and  the  idea  it  con- 
veys, is  directly  opposed  to  the  words  of  the  reserve, 
and  the  construction  which  has  been  uniformly  given 
to  the  deed  of  cession  by  both  the*  contracting  par- 
ties. The  territory  lying  between  two  rivers,  is 
the  whole  country,  ifrom  their  sources  to  their 
mouths;  and  if  no  fork  of  either  of  them  has  ac- 
quired  the  name,  in  exclusion  of  another,  the  main 
branch,  to  its  source,  must  be  considered  as  the 
true  river.  Any  other  rule  would  be  arbitrary, 
depending  on  caprice,  not  on  principle ;  and  the 
whole  legislation  of  Congress  upon  the  subject 
shows,  we  think,  a  disposition  to  be  guided  by 
this  reasonable  rule. 

We  are  relieved  from  the  inquiry  respecting  the 
main  branches  of  these  rivers,  by  the  case  agreed, 
which  finds  a  map,  certified  by  the  commissioner 
of  the  land  office,  dated  the  26th  of  February, 
1 820 ;  and  that  a  line  on  the  said  inap,  marked  and 
thereon  dei9cribed  as  Roberts' line,  represents  a 
tine  extending  from  the  source  of  (he  Little  Miami 
to  the  source  of  the  Scioto,  and  that  the  soOrces  of 
both  rivers  are  truly  shown  thereon. 

Admitting  this  line  to  con   ttute  the  true  bouu" 
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18!^.  dary  of  the  military  reserve,  the  land  in  controvert 
^^g^?^?^  1^  it ;  and  the  plaintiflTs  patent  would, 

consequently,  be  valid,  if  it  depended  entirely  on 
the,  original  deed  of  cession,  and  the  acts  of  Con- 
gress which  have  been  recited.  But  the  defend- 
ant's counsel  contends,  that  as  the  plaintiff's  title 
was  to  be  derived  from  the  government  of  the 
Union,  it  must  have  been  obtained  conformably  to 
the  Taws  of  the  United  States,  or.  is  invalid. 

It  has  been  very  truly  observed,  that,  while  the 
government  of  the  Union  is  to  be  considered  as 
holding  the  territory  ceded  by  Virginia,  in  trust 
for  the  oflScers  and  soldiers  of  the  Virginia  line,  so 
far  as  the  reservation  for  their  benefit  extends^  it  is 
also  to  be  considered  as  holding  the  lands  not  re- 
served, in  trust  for  the  nation ;  and  as  being  bound 
by  its  high  duties  to  execute  that  trust.  Congress^ 
therefore^  found  it  necessary  to  provide  for  the  sale 
of  the  territory  not  included  within  the  reserve; 
and  its  laws  made  for  this  purpose  may  Control, 
and  Mve  controlled,  the  qriginal  rights  of  the  mili- 
tary claimants,  and  have  established  a  line  between 
thd  sources  of  the  JScioto  and  Little  Miami,  dif- 
ferent from  that  for  which  the  plaintiff  contends. 

Without  questioning  the  power  of  the  govern- 
ment, the  Court  will  proceed  to  inquire  whether 
Congress  has  passed  any  law,  contracting  the  mi- 
litary reserve  witHin  narrower  limits  than  are  pre- 
scribed by  the  deed  of  cession,  ats  herein  constra- 
edi  or  has  made  any  provision  which,  in  any  man- 
ner, affects  the  plaintiff^s  grant 

In  May,  1785,  Congress  passed  ^^  an  ordinance 
for  ascertaining  the  mode  of  grantiiijg  lands  in  the 
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western  territory/'  in  which;  for  tlic  purpose  of  so-     1824. 
curing  to  the  officers  and  soldiers  of  the  Virginia  ^S^^dridc^ 
line^  on  continental  establishment,  the  bounties        ▼• 
granted  them  by  that  State,  it  is  ordained,  ''that         ^^ 
no  part  of  the  land  between  the  rivers  called  Little 
Miisuniand Scidto,  oa  the  north-west  side  of  the 
river  Ohio,  be  sold,  or  in  any  manner  alienated, 
until  there  shall  first  have  been  laid  off  and  appro- 
priated for  the  said  officers  and  soldiers,  and  per- 
sons claiming  under  tliem,  the  lands  they  are  en- 
titled to,  agreeably  to  the  said  deed  of  cession,  and 
act  of  Congress  accepting  the  same.'' 

In  May,  1796^  Congress  passed  an  act*  for  the 
survey  and  sale  of  these  lands,  directing  the  ap- 
pointment of  a  Surveyor  General,  whose  duty  it 
should  be  ''to  survey  and  mark  the  unascertained 
outlines  of  the  lands  lying  north-west  of  the  river 
Ohio,  and  above  the  mouth  of  the  river  Kentucky, 
io  which  the  titles  of  the  Indian  tribes  have  been 
extinguished,  and  to  divide  the  same  in  the  man- 
ner hereinafter  directed." 

The  2d  section  enacts,  "  that  the  part  of  the 
said  land  which  has  not  been  already-conveyed,'' 
SlC;  "  or  which  has  not  been  heretofore,  and  duf- 
fing the  present  session  of  Congress  may  not  be, 
appropriated  for  satisfying  military  land  bounties, 
and  for  other  purpdses,  shall  be  divided,"  Slc. 

This  law,  then,  which  gives  to  the  SurveyorGe- 
nend  his  authority  to  survey  the  country  generally, 
and  to  lay  off  the  lands  as  prescribed  in  the  act, 
excludes  from  this  general  authority  all  lands  pre- 
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1 824.    Viously  appropriated  for  militaqr  laA4  JKMmtief ^ 
^^JI^J^^  aQdfi>r  otAer  purpoaea;  ood^  conaeqiieiitlyt  ex- 
T.       ciudea  the  landa  between  the  Bciotoand  the  Little 
Miami. 

In  May,  ISOff,  Congreaa  paaaed  an  actT  providing 
further  for  the  sale  of  these  lands,  and  establish* 
ing  for  that  purpose  four  land  oflicetf.  The  places 
at  which  these  offices  shall  be  fixed  are  designated 
in  the  act,  and  the  district  of  Country  attached  to 
each,  is  described.  Neither  of  these  districts  com- 
prehends any  lands  between  the  Scioto  and  the 
Little  Miami.  The  Surveyor  General  was  not 
authorized  to  surrey  any  lands  within  the  military 
reserve,  norwa^  the  sale  of  such  landa  authorised  at 
any  of  the  land  offices.  In  the  execution  of  thisact, 
the  Surveyor  General  caused  a  line  to  be  run  finom 
the  source  of  the  Little  Miami  towards  what  he  sqp- 
posed  to  be  the  source  of  the  Scioto,  which  is  de- 
nominated Ludlow's  line*,  and  surveyed  the  lands 
west  of  that  line  in. sections  and  parts  of  section 
as  prescribed  in  the  act  of  CTongress. 

In  March,  1804,*  Congress  passed  a  law  for  as- 
certaining the  .boundary  of  the  land  reserved  by 
the  State  of  Virginia  for  military  bounties,  which 
enacts,  <<  that  tfie  line  run  under  the.  direction  of 
.the  Surveyor  General  of  the  United  States,  from 
the  source  of  the  Little  Miami  towards  tne  source 
of  the  Scioto,  and  which  binds,  on  the  east,  the 
surveys  of  the  lands  of  the  United  States,  shall, 
together  with  its  course  continued  to  the  Scioto  ri- 
ver, be  considered  and  held  as  the  westerly  boun- 
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dary  line/north  of  the  source  of  the  Little  Miamit    1824. 
of  the  territory  reserved  by  the  Stat^of  Virgiaia, 
between  the  liittle  Miami  and  the  Scioto  rivers,  _  v. 
for  the  use  of  the  officers  afid  soldiers  of  the  conti- 
nental line  of  that  i^taie  :  Provided,  that  the  State 
of  Virginia  shall,  within  two  years  after  the  passing 
of  this  act,  recognise  such  line  as  the  boundary  of 
the  said  territory/'    The  line  mentioned  in  this 
act,  is  called.  Ludlow's  line. 

This  act  shows,  we  think,  very  clearly,  that . 
Congress  did  not  mean  to  assert  a  power  to  fix  the 
western  boundary  of  the  military  reserve.  The 
deed  of  cession,  and  the  act  of  acceptance,  were 
considered  as  forming  a  contract  respecting  a  ter- 
ritory, the  western  line  of  which  could  not,  at  the 
time,  be  fixed  with  precision,  and  which  was  una- 
voidably described  in  terms  requiring  subsequent 
3xplanation  and  adjustment.  This  adjustment 
was  to  be  made,  not  by  one  of  the  parties,  but  by 
both;  and  this  act  is  an  essay  towards  it.  Con^ 
grass  makes  a  proposition  to  Virginia,  hy  which 
the  United  States  are  to  be  bound,  provided  Vir- 
ginia accepts  it  within  two  years.  If  it  be  not 
accepted  within  that  time,  the  parties  stand  on 
their  original  rights,  as  if  it  had  never  been  made. 
This  is  a  very  fair  and  equitable  proceeding  on 
the  part  of  the  government,  and  is  founded  on 
the  idea  that  the  rights  of  the  parties  are  equal* 
Had  Virginia  accepted  this  proposition,  it  would 
have  become  a  contract,  and  Ludlow's  liqe  would 
have  been  established  as  the  western  boundary 
of  the  militarT:  reserve;  the  land  in  controversy 
lying  west  of  that  line,  would  not  have  h6en' 
liable  to  be  surveyed  to  satisfy  the  plaintifi^'fi  war- 
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1 824.    rant    But  Virginia  did  not  accept  the  propceituHif 


Doddridn  ^^^  ^^  rights,  of  the  parties  remained  as  if  it  had 
▼.       never  been  made. 

Tbomfton.  j^  1812/  Congress  made  another  effort  to  esta- 
blish  this  Une.  The  President  was  authorized  to 
appoint  three  commissioners,  to  meet  commission- 
ers to  be  appointed  by  Virginia,  who  were  to 
agree  on  the  western  line  of  the  military  resenre, 
and  to  cause  the  same^'to  bo  surveyed  and  marked 
out.  Should  commissioners  from  Virginia  fail  to 
meet  them,  they  were  to  proceed  alone,  and  make 
their  report  to  the  Executive.  In  the  mean  time, 
and  until  the  line  should  be  established  by  consent, 
Ludlow's  line  was  to  be  considered  as  constituting 
the  western  boundary  of  the  Virginia  reserve. 

The  commissioners  of  the  United  States  were 
met  by  those  of  Virginia,  and  they  proceeded  to 
ascertain  the  sources  of  the  two  rivers,  and  em- 
ployed a  Mr.  Charles  Roberts  to  survey  and  maifc 
a  Une/  firom  the  source  of  one  to  that  of  the  other. 
This  line  is  called  ttoberUf  Une^  is  reported  by 
the  commissioners  tathe  Executive,  and  is  found, 
in  the  case  agreed,  to  represent  truly  a  line  drawn 
from  the  source  of  the  Little  Miami  to  the  source 
of  the  Scioto.  The  Virginia  commissioners,  bow* 
ever,  lefiised  to  accede  to  this  line,  and  claimed  to 
run,  from  the  source  of  the  Scioto,  a  straight  line 
to  the  mouth  of  the  Little  Miami,  which  would 
pass  south  of  that  river,  and  include  a  ^neiderar 
ble  tract  of  country  not  Ijing  between  that  river 
and  the  Scioto.  This  demand  prevented  an  agree- 
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went  establiisbing  Roberts*  line;  and  as  th4  act  of  1884. 
June,  1812,  proviHionally  deflignated  Ludtow'a 
line  as  the  western  boundary  of  the  remrve,  unfO 
one  should  hb  fin^illy  establibhed,  with  the  consent 
of  Virgihia,  it  remains. the  hintwhtryfof  the  pi^- 
sent,  had  the  plaintiff's  title  been  acquired  sub- 
sequent to  the  passaji^e  of  this  act,  there  would 
be  much  force  in  the  objection  to  it ;  but  it  was 
acquired  before  this  act  passed,  and  cannot,  w^'* 
think,  be  affected  by  it.  Congress  cannot  bare 
intended  to  annul,  by  a  legislative  act,  a  title 
which  was  valid  at  the  time ;  and  a  law  which  does 
not  express  that  intention  ought  not  to  have  that 
effect  given  to  it  by  construction.  If  the  words  of 
tlie  act  of  1804  were  doiibtful,  which  they  are  not, 
the  act  of  1812  would  expound  them,  and  sbbtv^ 
that  not  even  a  temporary  boun<^ary  bad  been  pre^ 
viously  fixed*  The  appointment  of  commission-' 
era  to  meet  others  to  be  appointed  by  Virginia,  who 
were  to  agree  upon  and  majk  the  true  line,  and  the 
establishment  of  a  temporary  line  till  MUch  agree* 
ment  should  be  made,  prove  incontestably,  that 
Congress  did  not  suppose  theiine  to  be  established. 
Haid  the  commissioners  from  Virginia  assented  to 
the  equitable  proposition^made  by  tho^e  of  the 
Ifnited  States,  the  plaintiff's  patent,  founded  on 
a  suprey  made  before  that  time,  wc»uld  be  admit- 
ted to  be  unassailable.  And  yet  the.  land  was«  in 
fact,  within  the  territory  actually  reserved  at  the 
time  the  survey  was  made,  and  no  law  had  theii 
passed  substituting  any  other  line  for  the  true  one. 
The  act  of  1812  does  not  look  back,  and  annul, 
existing  titles ;  it  is  entirely  prospective,  aAd  leaves  . 
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1824.    prior  tides  u  it  found  tbem.   If,  theoi  there  be  no 
^j^^^^^  other  act  of  Congreas,  which  impairs  this  patent 
it  must  be  considered  as  valid. 

The  defendant  contends  that  there  are  previoos 
acts,  by  which  the  land  between  Ludlow's  and 
Roberts*  lines  was  withdrawn  from  the  territory 
liable  to  be  sunreyed  for  military  warrants.  The 
act  of  1804,  already  mentioned,  enacts,  ^*  that  all 
officers  and  soldiers,  or  their  legal  repre^entatiTeSy 
entitled  to  bounty  lands  within  the  above  men- 
tioned reserved  territory^  shall  complete  their  lo- 
cations within  three  years  after  the  passing  pf  this 
act,*'  and  that  the  locations  madewithin.tif at  part 
of  the  territory  to  which  the  Indil^l  title  has  been 
extinguished,  shall  be  surveyed,  and  ihe  surveys 
returned  to  the  Department  of  War,  within  fiye 
years.  The  dd  section  provides,  that  such  parts 
of  the  territory  as  shall  not  have  been  located,  and 
such  part  as  shall  not  have  been  surveyed,  and 
the  surveys  returned  to  the  Department  of  l^ar, 
within  the  times  prescribed  by  the  act,  shall  be 
released  from  any  daim  for  such  bounty  lands, 
and  shall  be  disposed  of  in  conformity  with  the 
laws  passed  for  that  purpose. 

In.  March,  1807,  an  act  passed,  givjiog  three 
years  farther  time  for  making  locations,  and  five 
years  farther  time  for  making  and  returning  sur- 
veys;  **  Provided,  that  no  locations,  as  aforesaid, 
within  the  above  mentioned  tract,  shall,  after  the 
passing  of  this  act,  be  made  on  tracts  of  land  for 
whioh  patents  had  previoudy  been  issued,  or 
tfhitb  had  been  previously  surveyed;  and  any 
pMMftt  wktok  v»j  A6verlh«less  ht  obtained^  for 
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land  located  contrary  to  the  provisionB  of  this  aec*     1884. 
ttoD,  shall  be  considered  as  null  and  void/' 

The  time  ibr  making  locations  and  surveys  was 
iarther  extendedi  by  subsequent  acts  containing 
the  same  proviso. 

The  defendtmt  contends  that  this  proviso  com- 
prehends  the  land  previously  surveyed  by  the 
Surveyor  General  of  the  United  States. 

We  do  not  concur  in  this  opinion,  for  several 
reasons. 

The  words  refer  t6  the  whole  military  reserve, 
and  seem  intended  to  ap|dy  to  surveys  which  might 
\ie  made  throughout  that  entire  tract  of  country, 
not  to  the  land  surveyed  in  townships,  sections, 
and  parts  of  sections,  by  the  United  States,  west 
of  Ludlow's  line.  There  were  such  surveys. 
The  records  of  this  Court  show,  that  many  con- 
troversies were  produced  in  that  country,  by  the 
mode  of  locating  aiid  surveying  military  lands, 
Which  had  been  adopted  under  the  laws' of  Vir- 
ginia; and  it  is  not  unreasonable  to  suppose,  that 
Congress,  when  giving  farther  time  to  make  loca- 
tions and  surveys,  might  be  disposed  to  cure  the 
defects  in  titles  already  acquired,  and  to  prevent 
second  locations  on  landa  already  located.  The 
wdrds  of  the  proviso  too  are  adapted  to  the  saving 
of  private  rights. 

It  has  great  influence,  we  think,  on  this  ques- 
tion, that  if  the  proviso  be  construed  to  compre- 
hend the  surveys  made  by  the  United  States,  it 
would  amount  to  tlie  establishment  of  Ludlow's 
line;  for  those  surveys  were  made  up  to  that  line, 
and  would  indkectly  curtail  the  Virginia  miUtary 
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1824.     reaerve.    This  was  obviously  not,  at  that  time, 
^^^^[^  the  intention  of  the  government.    Subsequent  to 
▼.        this  period,   in   1812,   commissioners  were  ap- 
^^'^  pointed  for  the  purpose  of  agreeing  with  those  of 
Virginia  on  the  true  line,  and  marking  it;  who' 
were  directed  '*  to  note  the  intersections,  if  any, 
of  said  line  with  any  survejrs  heretofore  authorized 
by  the  United  States.''    Congress  was  induced  to 
give  fartlier  time  for  making  these  locations  and 
surveys,  by  a  just  sense  of  the  real  difficulties  at- 
tending tbe  completion  of  titles  in  that  country, 
and  an  equitable  regard  for  the  righjts  of  the 
claimants.     There  can  be  no  reason  to  suppose 
that  it  was  intended  to  withdraw  one  part  of  the 
country  from  these  claims  more  tbaa  another.. 

If  this  intention  had  existed,  it  would  have  been 
manifested  in  more  intelligible  and  direct  words. 
Instead  of  the  ambiguous  language  used  in  this 
proviso,  all  locations  would  have  been  restrained 
beyond  Ludlow's  fine;  Congress  would  have 
avowed  its  intention  in  plain  terms,  and  would 
havo  effected  its  object  by  direct  means.  But 
the  course  of  legislation  which  has  been  pursued 
on  this  subject,  the  scrupulous  regard  which  the 
government  has  shown  to  the  conditions  oi^  which 
the  cession  of  Virginia  was  made,  theliberifld  and 
fair  offers  of  the  United  States,  for  adjusting  the 
real  extent  of  the  reserve,  forbid  a  construction 
which  would  indirectly  abridge  that  reserve. 

But  were  it  to  be  admitted  that  the  proviso  does 
comprehend  the  lands  between  the  lines  surveyed 
by  Roberts  and  Ludlow,  that  admissioQ  could  v|Kit 
affea  this  cause.  The  words  of  the.  proviso  are» 
*'  that  no  locations  shaU  be  made  on  tracts  of  land. 
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Ibr  which  patents  had  been  previously  issued,  or  1824« 
which  had  been  previously  surveyed."  The  pro- 
hibition respects  future  locations/  not  future  sur- 
veys; and  tlie  case  does  not  show  when  this  loca- 
tion was  made.  It  might  have  been  made  previous 
to  the  passage  of  the  act  of  1807;  and  the  pre- 
sumption of  law  is,  that  it  was  made  before  that 
time,  since  the  patent  is  presumed  to  be  valid, 
until  the  contrary  is  shown. 

On  both  points,  the  Courtis  of  opinion  that  the 
law  upon  this  case  is  for  the  plaintiff,  and  that  the 
judgment  of  the  Circuit  Court,  in  favour  of  the 
defendants,  must  be  reversed,  and  judgment  en- 
tered for  the  plaintiff. 

Judgment  reversed* 


RiGGS  V.  Tayloe. 

ll'  a  party  intend  to  usa  a  written  instmment  in  eTidenoe^  he  nmit 
produce  die  original,  if  in  hit  poffesiion.  But  if  it  is.  in  the  poa* 
session  of  the  other  partj,  who  refuses  to  produce  it,  after  notice^ 
or  if  the  original  is  lost  or  destroyed,  secondary  evidence  (being 
the  best  which  the  nature  of  the  case  allows)  will  be  adndCted. 

The  party,  in  such  case,  may  read  a  counterpart;  or,  if  theie  is  no 
counterpart,  an  examined  copy ;  or,  if  no  such  copy,  may  gi?e 
parol  cTidence  of  the  contents. 

Where  a  writhig  has  been  voluntarily  destroyed,  for  firandident  pur- 
poses, or  to  create  an  excuse  for  its  non-pioductioD,  seeondaiy  erK 
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1824«  ^^'^^  ^  i^  eonteots  is  not  admisribla.    Bvt  wiMn  the  dwtnietkm 

y^^yi^^  or  km  (although  ToloBtaxy)  bappeiif  thiough  mistakt  or  accldent» 

Riggf  such  evidence  will  be  admitted, 
r. 

ERROR  to  the  Circuit  Court  for  the  District  of 
Columbia. 

itt.  Mk.      This  cause  was  argued  by  Mr.  Key^  for  the 
plaintiffi  and  by  Mr.  Hay'  for  the  defendant. 

Mar^iM.     Mr.  Justice  Todd  delivered  the  opinion  of  the 
Court. 

This  was  an  action  on  the  case  brought  by  the 
platntiff  against  the  defendant  in  the  Circuit  Court 
of  the  District  of  Columbia,  upon  a  contract  in 
writing,  entered  into  between  the  plaintiff  and  de- 
fendant, for  the  sale  of  bank  stock  of  the  Central 
Bank  of  Georgetown.  At  the  time  that  this  con- 
tract was  entered  into,  each  party  had  a  counter- 
part of  the  contract,  and  the  plaintiff  alleging  the 
loss  of  his,  he  gave  notice  to  the  defendant  to  pro- 
duce, upon  the  trial,  the  one  which  he,  the  defeat 
dant,  had ;  but  the  defendant  declined  prodiicing 
it,  stating  that  he  had  lost  his  also.  Id  conse- 
quence of  these  losses,  the  plaintiff,  upon  the 
trial  of  the  cau9e,  offered  to  prove,  by  a  person 
who  wieuB  a  witness  to  the  contract,  and  held  sob- 
scribed  it  as  such,  the  contents  of  the  contract, 
and  to  entitle  himself  to  give  this  testimony,  made 
the  fottowing  affidavit  ''  The  plaintiff  in  this 
cause  makes  oath,  in  relation  to  the  memorandum 

«  liected  SJf<Ilfa%oii£0Ml.M4.    iPiULmSwULlir. 
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of  agreemeat  between  the  defeiidant  and  himaelf,     1824« 


Rigp 


ralatiye  to  the  stock  in  the  declawtion  mentioned^ 
diet  hia  impreeakm  i^,  that  he  tore  up  the  aame.  ~^ 
dfer  the  transfer  of  the  atoek,  believing  that  the  ^'^ 
atatementa  upon,  which  the  oontract  had  been 
made  were  correct,  and  that  he  woald  have  no 
further  uae  for  the  paper.  He  is  not  certain  that 
he  did  tear  it  up,  and  doea  not  recollect  doing  ao, 
but  such  ia  his  impresfeion-  If  he  did  not  tear  it 
up,  it  haa  become  lost  or 'mislaid ;  and  that  he  has 
searched  for  it  among  hia  papers  repeatedly,  and 
cannot  find  it."  The  defendant  objected  to  this 
testimony,  and  insisted  that  no  evidence  6ught  to 
be  given  of  the  contents  of  the  said  C^mtract. 
The  Court  austained  the  objection ;  whereupon 
a  verdict  and  judgment  was  given  for  the  defen- 
dant The  plaintiff  filed  a  bill  of  ezceptiona  to 
the  opinion  of  the  Court,  excluding  the  evidence 
albreaaid  from  going  to  the  jury,  and  the  cause 
is  brought  up  to  this  Court  by  a  writ  of  error. 

The  only  question  to  be  decided  by  this  Court 
is,  whether  Uie  Circuit  Court  erred  in  rejecting 
the  said  evidence.* 

Whether  the  plaintiff  in  the  cause  waa  a  ccmi- 
potent  witness  to  prove  the  loss  or  destruction  of 
tbb  written  agreement,  referred  to  in  the  bill  of 
exceptions,  need  not  be  inquired  into,  ab  it  was 
not  objected  to  in  the  Court  below,  and  the  quea* 
tioa  waa  waived  by  the  defendailtV  counsel  in  this 
Court 

The  admiasibility  of  evidence  of  the  loss  of  a 
deed  or  other  written  instrument,  is  addressed  to 
the  Court,  and  not  to  the  jury. 
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1824.  The  general  rule  of  nyidence  is,  if  a  party  in- 
tend to  use  u  deed,  or  any  other  instrument,  in 
evidencev  he  ought  to  produce  the  original,  if  he 
has  it  in  his  fM)ssej3i8ion ;  but  if  the  instrument  is 
in  the  possession  of  the  other  party,  who  refuses 
to  produce  it,  after  a  re9sonable  notice,  or  if  the 
original  is  lost  or  destroyed,  secondary  evidence, 
which  is  the  best  that  the  nature  of  the  case  allows, 
will  in  that  case  be  admitted.  (Phillips  an  Evid. 
399.)  The  party,  after  proving  any  of  those  cir- 
cumstances, to. account  for  the  absence  of  the 
original,  may  read  a  counterpart,  or,  if  there  is 
no  counterpart,  an  examined  copy,  or,  if  there 
should  not  be  an  examined  copy,  he  may  give 
parol  evidence  of  the  contents. 

It  is  contended  by  the  defendant's  counsel,  tliat 
the  affidavit  is  defec  ive,  not  being  sufficiently 
certain  or  positive,  as  to  the  loss  of  the  original 
writing.  The  affiant  only  states  his  impi-esnon 
that  he  tore  it  up ;  and  if  he  did  not  tear  it  up, 
it  has  become  lost  or  mislaid ;  that  this  is  in  the 
alternative,  and  not  certain  or  positive.  Wc  do 
not  concur  in  this  reasoning.  An  impression  is 
an  image  fixed  in  the  mind,  it  is  belief;  and  be- 
lieving the  paper  in  question  was  destroyed,  has 
been  deemed  sufficient  to  Let  in  the  secondary 
evidence.  (Phillips  an  Evid.  399.  7  East,  66. 
8  Eaitf  284.)  The  alternative  alluded  to  is,  <'  if 
he  did  not  tear  it  up,  it  has  become  lost  or  mis- 
laid.'' No^Vy  if  he  tore  it  up,  it  was  destroyed; 
if  it  was  not  destroyed,  it  was  lost  or  mislaid ;  in 
either  event,  it  was  not  in  the  power  or  pos- 
session of  th§  affiant,  which,  we  think,  is  suffi- 
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eiendy  oertaiD  and  positive  to  let  in  the  secondary     1824. 
evidence. 

It  18  further  contendedi  that  it  appears  from  the 
plaintiff's  own  showing,  the  destruction  or  loss  of 
the  writing  was  voluntas  and  by  his  default ;  in 
which  case,  he  ought  not  to  be  permitted  to  prove 
its  contents.  It  will  be  admitted^  that  -  where  a 
wtiting  has  been  voluntarily  destroyed,  with  an 
intent  to  produce  a  wrong  or  injury  to  the  oppo- 
site party^  or  for  fraudulent  purposes,  or  to  rrnate 
an  excuse  for  its  nott^production,  in  such  cases  the 
secondary  pro0f  ought  not  to  be  received ;  but  in 
cases  where  the  destruction  or  loss  (although  vo- 
luntary) happens  through  mi$take  or  accident^  the 
par^  cannot  be  charged  with  default  In  this 
case,  the  affiant  states,  that  if  he  tore  up  the  pa- 
per, it  was  from  a  belief  that  the  statements  upon 
which  the  contract  had  been  made  weirfe  correct| 
and  that  he  would  have  no  further  use  for  the 
paper.  In  this  he  was  miitaken.  If  a  party  should 
receive  the  amount  of  a  promissory  note  in  bills, » 
and  destroy  the  note,  and  it  was  presently  disco- 
vered that  the  bills  were  forgeries,  can  it  be  said 
that  the.  voluntary  destruction  of  the  note  would 
prevent  the  introduction  of  evidence  to  prove  the 
contents  thereof;  or,  if  a  party  should  destroy 
one  paper,  believing  it  to  be  a  different  one,  will 
this  deprive  him  of  his  right»'growing  out  of  the 
destroyed  paper  ?  We  think  not.  Cases  of  vo- 
luntary destruction  of  papers,  arising  from  mistake^ 
as  well  as  from  accident^  might  be  multiplied  ad 
infinitum.    In  this  case,  the  evidence  offered  was 
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1824*     that  of  the  Bubscribintr  witrtPM  to  the  writing;  it 

^•^y^  was  the  best  evirlence  that  the  nature  of  the  case 

V.        admitted,  which  waa  in  the  pos^^es.'^ton  or  power 

Tayioe.    ^^  ^j^^  party.     Thi?  Court  is,  therefore,  of  opinicm, 

the  Circuit  Court  0rred  in  refusing  to  let.  the  eaid 

evidence  go  to  the  jury.  * 

It  was  further  contended  by  the  defendant's 
counsel,  that  the  declaration  is  radically  defective, 
stating  no  cause  of  action  whatever. 

If  there  had  been  a  single  count  only,  in  the 
declaration  on  the  written  contract,  it  might  be 
necessary  to  go  into  an  examination  of  this  point; 
but  as  there  is  a  count  for  money  had  and  re- 
ceived, and  money  paid-and  advanced,  which,  if 
the  evidence  had  been  permitted  to  go  to  the  jury, 
and  they  had  found  their  verdict  on  this  count,  it 
would  have  been  clearly  good,  we  deem  it  imma- 
terial to  decide  it. 

Judgment  reversed,  and  a  venire  facieu  de 
novo  Awarded. 


OF  THE  UNITED  STAtES. 


[CjiAiicsftr.    Ausir*    Mo&TeAoc] 


Hughes  and  others,  Appellants^ 
Edwaeds  and  Wife,  Re9pandent$. 


Where  the  mortgage  deed  contained  a  defeasance  that  the  mortgagor 
should  paj  the  debt,  according  to  the  condition  of  a  bond  recited 
in  the  deed,  hy  which  it  was  pa/able  on  a  day  already  past,  at  the 
time  of  the  ezecntion  of  the  deed,  hM  that  this  circumsunee  did 
not  aTOtd  the  mortgage  deed  in  e<{uity,  where  it  was  to  be  consi- 
dered as  a  conTcyance,  absolute  at  law,  but  ii^tended  as  a  security 
merely,  and  to  be  treated  in  the  same  manner  as  an  ordinary  mort- 

A  Crourt  of  equity  looks  to  the  substantial  object  of  the  conveyance, 
and  will  consider  an  absolute  deed  as  a  mortgage,  wherever  it  is 
shown  to  hare  been  intended  merely  as  a  security  for  the  paymenC 
of  a  debt 

In  the  case  either  of  a  legal  or  equitable  mortgage,  the  mortgagee 
may  pursue  his  legal  remedy  by  ejectment,  and,  at  the  same  timet 
file  Ills  bill  to  foreclose  the  equity  of  redemption. 

Under  the  8th  article  of  the  treaty  between  the  United  States  and  Great 
Britain,  of  1794,  it  is  not  necessary  for  the  alien  to  show  that  he 
was  in  tlie  actual  possession  or  seisin  of  the  land,  at  the  date  of 
the  treaty,  which  applies  to  the  title,  whatever  that  may  be,  and 
gives  it  the  same  legal  validity  as  if  the  parties  were  citizens.  The 
title  of  an  alien  mortgagee  is  protected  by  the  treaty. 

But,  independent  of  the  stipulations  of  the  treaty,  an  alien  mortgagee 
hat  a  right  to  come  into  a  Court  of  equity,  and  have  the  property, 
which  has  been  pledged  for  the  payment  of  the  debt,  sold  for  the 
parpose  of  raising  the  money.  His  demand  is  merely  a  personal 
one,  the  debt  beiiig  considered  as  the  principiQ»  and  the  land  aa 
an  incident. 

A  mortgagfdl  cannot  redeem  after  a  lapse  of  twenty  years,  after  li»r- 
feitare  and  possession  by  the  mortgagee,  (which  period  ku  be«i 
adopted  in  equity  by  analogy  to  the  statute  of  limitatiotts,)jno  in- 
terest having  been  paid  in,  the  mean  time»  and  no  eircumtttim^ 
appearing  to  account  for  the  neglect 

Vol.  IX.  62 
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1824^  that  of  the  Biibscribintr  witriPM  to  the  writing;  it 
was  the  best  evirlence  that  the  nature  of  the  case 
admitted,  which  was  in  the  posAes^^ion  or  power 
of  the  party.  Thi^  Court  is,  therefore,  of  opinion, 
the  Circuit  Court  0rred  in  refusing  to  let.  the  aaid 
evidence  go  to  the  jury. « 

It  was  further  contended  by  the  defendant's 
counsel,  that  the  declaration  is  raiiically  defective, 
stating  no  cause  of  action  whatever. 

If  there  had  been  a  single  count  only,  in  the 
declaration  on  the  written  contract,  it  might  be 
necessary  to  go  into  an  examination  of  this  point; 
but  as  there  is  a  count  for  money  had  and  re- 
ceived, and  money  paidand  advanced,  which,  if 
the  evidence  had  been  permitted  to  go  to  the  jury, 
and  they  had  found  their  verdict  on  this  count,  it 
would  have  been  clearly  good,  we  deem  it  imma- 
terial to  decide  it. 

Judgment  reversed,  and  a  venire  facias  de 
novo  Awarded. 
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Hughes  and  othersy  AppeUants, 

V. 

Edwaeds  and  Wife,  Reipandents. 

Where  the  mortgage  deed  contained  a  defeasance  that  the  mortgagor 
should  paj  the  debt,  according  to  the  condition  of  a  bond  recited 
in  the  deed,  by  which  It  was  pa/able  on  a  day  already  past,  at  the 
time  o(  the  execotion  of  the  deed,  hdd  that  this  circumstance  did 
not  aToid  the  mortgage  deed  in  e<(utty,  where  it  was  to  be  consi- 
dered as  a  conTcyance,  absolute  at  law,  but  ii^tended  as  a  security 
merely,  and  to  he  treated  in  the  same  manner  as  an  ordinary  mort- 
gage- 
A  Court  of  equity  looks  to  the  substantial  object  of  the  conveyance, 
and  will  consider  an  absolute  deed  as  a  mortgage,  wherever  it  is 
shown  to  hare  been  intended  merely  as  a  security  for  the  paymenC 
of  a  debt 
In  the  case  either  of  a  legal  or  equitable  mortgage^  the  mortgagee 
may  pursue  his  legal  remedy  by  ejectment,  and,  at  the  same  timet 
file  Ills  bill  to  foreclose  the  equity  of  redemption. 
Under  the  8th  article  of  the  treaty  between  the  United  States  and  Great 
Britain,  of  1794,  it  is  not  necessary  for  the  alien  to  show  that  he 
was  in  the  actual  possession  or  seisin  of  the  land,  at  the  date  of 
the  treaty,  which  applies  to  the  title,  whatever  that  may  be,  and 
gives  it  the  same  legal  validity  as  if  the  parties  were  citizens.    The 
title  of  an  alien  mortgagee  is  protected  by  the  treaty. 
But,  independent  of  the  stipulations  of  the  treaty,  an  alien  mortgagee 
hat  a  right  to  come  into  a  Court  of  equity,  and  have  the  property, 
which  has  been  pledged  for  the  payment  of  the  debt,  sold  for  the 
pmpoee  of  raising  the  money.    His  demand  Is  merely  a  personal 
one,  the  debt  being  considered  as  the  principi(l»  and  the  land  aa 
an  incident. 
A  mortgage  cannot  redeem  after  a  lapse  of  twenty  years,  after  for- 
feiture and  possession  by  the  mortgagee,  (which  period  ku  be«i 
adopted  in  equity  by  analogy  to  the  statute  of  limitations,)  jnoip- 
teresc  having  been  paid  in^  the  mean  timcy  and  no 
appearing  to  account  for  the  neglect 

Vol.  IX.  62 
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1824*  Where  the  mortgagee  briagi  bis  bill  of  foredoeme,  the  mortgage 
yiUy  after  the  same  length  of  timei  be  prenmed  to  have  beea  dis- 
charged, udIms  ctrcumstances  can  be  shown  to  repel  the  piwump- 
tion,  as,  payment  of  interest,  a  promise  lo  pa/,  an  acknowledg- 
ment by  the  mortgagor  that  the  mortgage  is  still  wbsistinfr  and 
the  like. 
A  honm  Jidei  purchaser  under  the  mortgagor,  with  aotnsjl  notiee  of 
the  mortgage^  or  constructive  notice  bj  means  of  a  tegMtiy,  eaa 
only  protect  himself,  hj  the  lapse  o£  time,  or  other  etfniiy,  mder 
the  same  cureumstaaces  which  would  affofd  a  protection  to  the 
mortgagor. 
Such  a  purchaser  is  not  entitled  to  ha? e  the  Talne  of  the  hnprore- 
ments  made  by  him  deducted  from  the  proceeds  of  dio  sale  of 
the -mortgaged  premises. 

APPEAL  from  the  Circuit  Court  of  Kentucky. 

M.Mk.  This  cause  waa  argued  by  Itfr^  Cfay/  for  the 
appellants,  and  by  Mr.  WiekKffe^  for  the  leqpon- 
dents. 

Mmk  Mr.  Justice  W^hinotoii  delivered  the  opinioo 

of  the  Court. 

This  is  an  appeal  from  a  decree  in  equity  of  the 
Circuit  Court  for  the  district  of  Kentucl^.  Ed- 
wards and  wife,  the  plaintiffir  in  the  Court  below, 
filed  their  bill  in  that  Court,  on  the  8th  of  June, 
1816|  in  which  they  charge,  that  the  female  plain* 
tiff,  before  her  covertiure,  advanced,  by  way  of  loan, 
to  James  Hughes,  her  brother,  the  sum  of  £770 
2s«  4d«,  ^er  which  he  gajre  his  bond,  bearing  date 
the  lOthof  September,  1793, whhoonditiontopny 
the  ssime  on  die  12th  of  the  same  month ;  imd  for 
securing  the  said  debt,  she  took  from  the  said 

«  HecHedFoet0rT.Hodgioo,19Fet.l84.  CholsMMiddqrT. 
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Edwards. 
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Hughes  a  mortgage  upon  sundry  lots,  situate  in  1824. 
Lexington,  in  Kentucky,  which  are  particijlarly  ^^^J^!^^ 
fjeacribed.  It  further  charges,  that  the  debt  stiil  ^y. 
remains  due  and  unpaid  ;yand  that  the  defendant, 
Hughes,  subsequent  to  the  execution  of  the  mort- 
gage deed,  had  sold  part  of  the  mortgaged  premi- 
ses to  Gabriel  Tandy,  David  and  James  M'Gowan, 
Robert  Wilson,  Saoiuel  Patterson,  James  Wil- 
son and  John  Anderson,  John  Parker,  and  Wil- 
liam Bowman,  ail  of  whom  are  alleged  to  have 
purchased  with  legal  notice  of  the  plaintifTs  lien 
on  the  said  property,  the  deed  having  been  duly 
recorded  in  the  County  Court  of  Fayette,  agree- 
ably to  law.  The  mortgagor,  and  the  purchasers 
under  him,  all  of  whom  are  stated  to  be  citizens  of 
Kentucky,  are  prayed  to  be  made  defendants ;  and 
the  prayer  of  the  bill  is,  that  the  defendants  may 
be  decreed  to  pay  the  aforesaid  debt,  with  interest, 
&c. ;  and  on  failure,  that  the  equity  of  redemp- 
tion of  the  defendants  be  foreclosed,  and -the.  mort- 
gaged property  decreed  to  be  sold,  to  satisQr  tlie 
said  debt,  &c«  The  bill  alleges  the  plainttfis  :lp 
bcMdiens,  and  8ubj6cts  of  the  King  of  Great  Bri- 
tain. The  deed  of  mortgage,  dated  the  14ih  of 
February,  1794,  which  (as  well  as  the  bond  refer- 
red to  in  it)  is  made  an  exhibit,  contains  a  defta^ 
sanice,  that  the  mortgagor  should  pay  tlie  said  sum 
of  £770  2s.  4d.,  with  lafwul  interest  thereon,  ac- 
cording to  the  condition  of  the  bond  recited  in  it. 
It  was  duly  proved  and  recorded  in  the  County 
Court  of  Fayette,  on  the  II  th  of  March,  1 7d4. 

Tandy  and  Patterson  severally  answered  this 
bill,  each  of  them  admitting  himself  to  be  ill  po»- 
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1824.  Mmon  of  certain  parts  of  the  mortgaged  premi* 
^^^li^^^  sea,. under  a  hana^fide  conveyance,  for  valuable 
▼.  consideration  paid,  from  the  mortgagor,  or  odien 
claiming  under  him,  and  without  notice  of  the 
mortgage,  other  than  the  constructive  notice  given 
by  the  record  of  the  same.  They  allege  the  cour 
tinned  possession  of  the  mortgaged  premises,  from 
the  date  of  the  mortgage,  by  the  said  Hughes,  or 
those  claiming  by  purchase  under  him  ;  and  rely 
upon  the  length  of  time,  and  uninterrupted  pos- 
session, as  grounds  for  presuming  that  the  debt 
has  been  paid,  or  released,  in  bar  of  the  relief 
sought. 

M'Gowan,  and  Hughes,  the  mortgagor,  having 
died  pending  the  suit,  the  guardians  ad  litem  of 
their  heirs  and  representatives  severally  answered, 
not  admitting  any  of  the  charges  in  the  bill,  and 
relying  upon  the  presumption  of  payment,  or  a 
release  of  the  debt,  from  length  of  time. 

The  bill  was  dismissed,  as  to  all  the  defendants, 
except  Hughes'  heirs,  Patterson  and  Tandy,  up- 
on their  answers  coming  in ;  and  after  one  or  more 
interlocutory  decrees,  the  Court  pronounced  a  final 
decree  of  foreclosure,  as  to  the  above  defendants; 
and  in  case  the  balance  found  to  be  due  by  the  re- 
port of  the  commissioner,  should  not  be  paid  by 
a  certain  day,  a  sale  of  the  mortgaged  property,  in 
which  the  equity  of  redemption  was  foreclosed, 
was  decreed*. 

It  was  admitted,  by  the  parties,  that  the  defend- 
ants had  made  lasting  and  valuable  improvements 
on  the  mortgaged  property  claimed  by  them ;  and 
that  the  female  plaintiflT,  shortly  after  the  date  of 
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tlie  mortgage,  left  the  United  States,  and  that  nei-     1824« 
ther  she,  nor  her  husband,  has  been  since  within 
the  United  States. 

Amongst  the  exhibits  filed  in  the  cause,  are 
two  letters  froni  James  Hughes,  the  mortgagor,  to 
the  female  plaintiff,  the  one  bearing  date  the  24th 
of  February,  1803,  and  the  other  the  17th  of  De- 
cember, 1808 ;  in  the  former  of  which,  he  recog- 
nises distinctly  tlie  existence  of  the  mortgage,  and 
in  both,  promises  to  make  remittances  as  soon  as 
it  should  be  in  his  power. 

The  counsel  for  the  appellants  insist  upon  the 
following  objections : 

1 .  That  the  mortgage  deed  is  a  void  instrument, 
the  defeasance  being  to  pay  the  money  on  the  day 
it  became  due  by  the  bond,  viz.  on  the  12th  of 
Soptember,  1793,  which  was  impossible,  that  day 
having  already  passed. 

2.  The  plaintiffs,  being  aliens,  by  their  own 
jihowing,  cannot  hold  lands  in  Kentucky,  and, 
therefore,  caniiot  maintain  a  bill  to  foreclose  this 
mortgage. 

3.  The  plaintiffs  are  barred  of  their  right  to 
foreclose,  by  length  of  time. 

4.  That  the  mortgaged  property  ought  not  to 
have  been  made  liable  to  the  payment  of  this  debt, 
beyond  its  unimproved  value. 

1.  The  first  objection  is  well  founded  in  point    cflcctonh* 
of  fact ;  but  as  to  its  legal  consequences,  it  was  in  dTtS^lTtiSoI 
a  great  measure  answered  by  the  concession  which  JJ^ilJIdT"' 
the  learned  counsel,  who  urged  it,  was  constrain- 
ed tb  make.    He  admitted  the  law  to  be,  as  it  un- 
questionably is,  that  if  a  deed  for  land  is  to  be 
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1 824  made  void,  by  the  happening  of  a  subsequent  con- 
dition, the  performance  of  which  it  impoMible  at 
the  time  the  deed  is  madci  the  condition  only  is 
void,  and  the  estate  of  the  grantee  becomes  abso- 
lute. But  the  use  which  he  endeavours  to  make 
of  the  objection,  was  to  turn  the  respondents  out 
of  the  Court  of  equity,  and  to  leave  them  to  their 
legal  remedy,  by  ejectment,  to  recover  the  pos- 
session of  the  granted  premises,  in  which  it  was 
supposed  they  might  be  successfully  encountered 
by  the  statute  of  limitations.  But  in  what  respect 
the  situation  of  a  grantee  in  a  deed  without  a  de- 
feasance, but  which  was  intended  by  the  parties  to 
operate  only  as  a  security,  differs  from  tiiat  of  an 
ordinary  mortgagee,  in  respect  to  jurisdiction,  and 
the  act  of  limitations,  is  not  perceived  by  the  Court. 
The  latter  may  pursue  his  legal  remedy  by  eject- 
ment, and  he  may,  at  the  same  time,  file  hb  bill, 
for  the  purpose  of  foreclosing  the  mortgagor  of  his 
equity  of  redemption.  The  objects  of  the  two 
suits  are  totally  distinct ;  and  it  is  no  objection  to 
the  remedy  sought  in  equity,  that  the  plaintiff  has 
another  remedy  which  he  may  pursue  at  law. .  In 
the  one,,  he  seeks  to  obtain  possession  of  the  mort- 
gaged premises ;  and  in  the  other,  to  compel  the 
mortgagor  to  pay  the  debt,  for  the  security  of  which 
the  mortgaged  property  was  pledged.  Whether 
the  defendant  could  avail  himself  of  the  act  of  li- 
mitations in  the  former  case,  whilst  the  equitable 
remedy  of  the  plaintiff  is  subsisting,  is  a  question 
which  need  not  be  decided  in  the  present  case,  as 
the  parties  are  now  before  a  Court  of;  equity. 
The  effect  which  length  of  time  may  have  upon 


OF  THE  UNITED  STATES.  405 

the  plaintiflTs  rights  in  that  Court,  will  be  coosi-     1884# 
dered  under  another  head; 


The  principlea  here  laid  down,  are  not  leas  ap-        ^v^ 
plicable  to  the  case  of  an  absolute  deed,  which  is 
intended  by  the  parties  to  operate  as  a  security ^•'•^•^*** 


for  a  debt,  than  they  are  to  that  of  a  common  •J  J**  ^^}: 
mortgage.  A  Court  of  equity  looks  at  the  real^y**'^!''^'' 
object  and  intention  of  the  conveyances;  and  when  ly  «•  tccurity. 
the  grantor  applies  to  redeem,  upon  an  allegation 
that  the  deed  was  intended  as  a  security  for  a  debt, 
that  Court  treats  it  precisely  as  it  would  an  ordi- 
nary mortgage ,  provided  the  truth  of  the  allega- 
tion is  made  oiit  by  the  evidence.  So,  too^  the 
grantee  in  such  a  defed,  may  treat  it  as  a  mortgage, 
and,  acknowledging  it  to  be  such,*  may  apply*  to  a 
Court  of  Equity  to  foreclose  the  equity  of  redemp- 
tion, vriiich  will  be  decreed,  in  like  manner  as  if  an 
unexceptionable  defeasance  were  attached  to  Uie 
deed.  That  Court  directs  its  attention  to  the  real 
object  of  the  deed,  and  the  intention  of  the  parties, 
and  will  compel  a  fulfilmenl  of  both.  Now  wkat 
was  the  object  of  the  (vesent  deed  ?  It  is  admit* 
ted  by  all  the  .parties  to  this  cause,  that  it  was  to 
liecmv  a  debt  dm  by  James  Hughes,  the  grantor, 
to  Martha  Hughes,  the  grantee ;  and  it  is  appa- 
rent, from  the  instrument  itself,  exclusive  of  Ae 
condition,  that  the  debt  to  be  secured  war  that  of 
which  the  bond  recited  in  the  deed  was  the  evi- 
dence, which  was  pajrable  on  the  I2th  day  of  Sep* 
tember,  1793,  with  interest  from  the  dale  of  the 
bond.  This,  then,  being  tbe^  contract  i^the  par- 
ties, it  ought  to  be  carrie4  mto  execution^  unless 
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1824.    there  should  be  QbjectiQns  to  such  a  decree,  other 
^'^^^^  than  the  one  which  lias  been  just  disposed  of. 
▼•  2.  The  next  objection  relied  upon,  is  the  alien* 

age  of  the  respondents*  This  objection  would 
th^!^!lp^f^[^ot,  we  think,  avail  the  appellants,  even  if  the 
object  of  this  suit  was  the  recovery  of  the  land 
itself^  since  the  remediesi  as  well  as  the  rights,  of 
these  aliens,  are  completely  protected  by  the  treaQr 
of  1794,  which  declares  ^'that  British  subjects, 
who  now  hold  lands  in  the  territories  of  the.  Uni- 
ted States,  &c.  shall  continue  to  hold  them,  ac- 
cording to  the  nature  and  tenure  of  their  respec- 
tive estates  and  titles  therein;  and  may  grant,  sell, 
or  devise  the  same  to  whom  they  please,  in  like  man- 
ner as  if  they  were  natives;  and  that  neither  they, 
nor  their  heirs  or  assigns,  tihalli  so  far  as  may  re- 
spect the  said  lands,  and  the  legal  remedies  incident 
thereto,  be  regarded  as  aliens/*  In  the  cases  of 
Harden  v.  fWAer^  (1  Wheat  Rep.  300.)  and 
Orr  V.  Hodgson,  (4  Wheal.  Rep.  463.)  it  was 
desided  that,  under  this  tr^ty,  it  was  not  neces- 
sary for  the  alien  to  show  that  he  was  in  the  ac- 
tual possession  or  seisin  of  the  land,  at  the  time 
of  the  treaty ;  because  the  treaty  applies  to  the 
title,  whatever  that  may  be,  and  gives  it  the  same 
legal  validity.as  if  the  parties  were  citizens.  -  Now, 
it  is  unquestionable,  that  at  the  time  this  treaQr 
was  made,  the  female  plaintiff  was  entitled  to  as- 
sert a  legal  claim  to  the  possession  of  this  land, 
or  to  foreclose  the  equity  of  redemption,  unless 
the  debt  with  which  it  was  charged  was  paid,  in 
which  case,  equity  would  have  cpnsidered  her  as 
a  mere  trustee  for  the  mortgagor. 


Edwaidfi 
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Bal  the  objection  is  deprived  of  all  its  weight,  1824. 
and  would  be  bo,  independent  of  the  treaty,  in  a  ^"^^^^^ 
«aae  where  the  mortgagee,  instead  of  seeking  to  ^^  jj 
obtain  possession  of  the  land,  prays*  to  have  his 
debt  paid,  and  the  property  pledged  for  its  secu- 
rity sold,  for  the  purpose  of  raising  the  money. 
Under  this  aspect,  the  demand  is,  in  reality,  a 
personal  one,  the  debt  being  considered  as  the 
principal,  and  the  land  merely  as  an  incident; 
and,  consequently,  the  alienage  of  the  mortgagee, 
if  he  be  a  friend,  can^  upon  no  principle  of  law 
or  equity,  be  urged  against  him. 

3.  It  is  objected,  in  the  third  place^  that  tlieLapMon^me, 
respondents  are  barred  of  their  right  to  foreclose,  the  righu  of 

-,  li..  ».-  iTi  IV    moTigaf Of  and 

by  length  of  time.    It  is  not  alleged  or  pretended,  mortgagM, 
that  there  is  any  statute  of  limitations  in  the  State. Mn^c?aiming 
of  Kentucky,  which  bars  the  right  of  foreclosure  SUJl!'  ^  ^^ 
or  redemption,  and  the  counsel  for  the  appellants 
placed  this  point  entirely  upon  those  general  prin- 
ciples  which  have  been  adopted  by  Coiirts  of 
equity,  in  relation  to  this  subject.    In  the  case 
of  a  mortgagor  coming  to  redeem,  that  Court  has, 
by  analogy  to  the  statute  of  limitations,  which 
takes  away  the  right  of  entry  of*  the  plaintiff, 
after  twenty  years  adverse  possession,  fixed  upon 
that  as  the  period,  after  forfeiture,  and  possession 
taken  by  the  mortgagee,  no  interest  having  been 
paid  in  the  mean  time,  and  no  circumstances  t5 
account  for  the  neglect  appearing,  beyond  which 
a  right  of  redemption  shall  not  be  favoured.    In 
respect  to  the  mortgagee,  who  is  seeking  to  fore-  . 
close  the  equity  of  redemption,  the  general  rule 
is,  that  where  the  mortgagoi?  has  been  permitted 
VoL.fX.  63 
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1824.  to  retain  poBsession,  the  mortgage  willi  after  a 
^^g[^^^  length  qC  tiroe^  be  preaumed  to  have  been  dia- 
▼.  charged^  by  payment  of  the  money,  or  a  releaae, 
unleaa  circumataneea  can  be  shown  sofficiently 
strong  to  repel  the  presumption,  as,  payment  of 
interest,  a  promise  to  pay,  an  acknowledgment 
by  the  mortgagor  that  the  mortgage  is  still  exist- 
ing, and  the  like.  Now,  this  case  seems  to  be 
strictly  within  the  terms  of  this  rule.  The  two 
letters  from  the- mortgagor  to'  the  female  plaintiflT, 
in  1803  and  1808,  admit  that  the  mortgage  was 
then  subsisting,  that  the  debt  was  unpaid^  and 
they  contBtin  promises  to  pay  it  when  it  should  be 
in  the  power  of  the  writer.  In  addition  to  these 
circumstances,  credits  were  endorsed  on  the  bond, 
for  payments  acknowledged  to  have  been  made, 
which,  though  blank,  the  Court  below  ascertained 
to  have  been  made  on  the  15th  of  JanuarjTt  1798, 
the  15th  of  May,  1803,  and  the  2d  of  August, 
1808.  The  mortgagor,  then,  cannot  rely  upon 
length  of  time  to  warrant  a  presumption  .that  this 
debt  has  been  paid  or  released,- the  circumstances 
above  detailed  having  occurred  from  8  to  13 
years  only  prior  to  the  institution  of  this  suit. 

But  it  is  insisted  that,  although  these  acknow- 
ledgments may  be  sufficient  to  deprive  the  mort- 
gagor of  a  right  to  set  up  the  presumption  of  pay- 
ment or  release,  they  cannot  affect  the  other  de- 
fendants, who  purchased  from  him  parta  of  the 
mortgaged  premises,  for  a  valuable  consideration. 
The  conclusive  answer  to  this  argument  is,  that 
they  were  purchasers,  with  notice  of  this  incum- 
brance.   It  must  be  admitted,  that  it  was  but  con- 
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structive  notice ;  but  for  every  purpose  essential  1824* 
to  the  protection  of  the  mortgagee  against  the 
effect  of  tiiose  alienations,  it  is  equivalent  to  a 
direct  notioe,  and  such  is  unquestionably  the  de- 
eign  of  the  registration  laws  of  Kentucky.  A 
purchaser,  with  notice,  can  be  in  no  better  situa- 
tion than  the  person  from  whom  he  derives  his 
titie,  and  is  bound  by  the  same  equity  which  would 
aflbct  his  rights.  The  mortgagor,  after  forfeiture, 
has  no  tide  at  law,  and  none  io  equity,  but  to  re- 
deem upon  the  terms  of  paying  the  de  t  and 
interest:  His  conveyance  to  a  purchas  r  with 
notice,  passes  nothing  but  an  equity  of  redemp- 
tion, and  the  latter  can,  no  more  than  tiie  mort- 
gagor^ assert  that  equity  against  the  mortgagee, 
without  paybg  the  debt,  or  showing  the^  it  has 
been  paid  or  released,  •or  that  there  are  circum- 
stances in  the  cnae.  sufficient  to  warrant  the  pre^ 
sumption  of  those  facts,  or  one  of  them*  The 
€k>urt  is,  therefore,  of  opinion  that  this  objection 
cannot  be  sustained  by  either  of  the  appellants. 

4.  The  last  objection  is^  that  the  mortgaged  ^«gi 
property  ought  not  to  have  been  made  liable  to  ^ 
the  payment  of  this  debt,  beyond  its  unimproved 
value.  The  object  of  this  suit  is,  to  recover  a 
debt,  and  to  have  the  property  pledged  for  its 
security  sold,  for  the  purpose  of  paying  it  The 
debt,  as  was  before  observed,  is  the  principal, 
and  the  land  is  only  as  a  collateral  security  for  the 
payment  of  it  The  mortgagee  seeks  not  to 
obtain  the  possession  ^ef  the  land,  and  to  deprive 
the  mortgagor  or  the  pmdiaser  of  the  improve* 
ments  they  have  made  upon  it;  and  even  if  he  did. 
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1824.    the  question  would  notbe  materially  changed.    If 
^"^^^^^^  by  means  of  these  improvemepts  the  value  of  the 
V.       land  has  been  increased,  the  mortgagor,  or  pur- 
Edwards.   ^j^j^g^,^^  „^  permitted  to  enjoy  all  the  benefit  of 
such  increase,  by  paying  the  debt  charged  upon 
the  land.    If  he  will  not  do  this,  but  submits 
rather  to  a  sale  of  the  property,  he  has  all  the 
benefit  of  its  increased  value,  by  receiving  the 
overplus  raised  by  the  sale,  after  the  debt  is  dis- 
charged*    His  improvements  were  made  upon 
property  which  he  knew  was  pledged  for  the  pay- 
ment of  this  debt,  and  he  made  them  solely  with 
a  view  to  bis  own  interest    The  land  was  in 
reality  his  own,  subject  only  to  the  lien;  so  much 
his  o\vn»  that  he  is  not  accountable  to  the  mortga- 
gee for  the  rents  and  profits  received  by  him 
during  the  continuance  of  his  possession,  even 
although  the  land,  when  sold,  should  be  iusuifi- 
cieilt  to  pay  the  debt.     Neithe^  is  the  purchaser 
ficcouAtablc  for  any  part  of  the  debt,  beyond  the 
amouiit  for  which  the  land  may  be  sold,  although 
if  should  have  bqen  deteriorated  by  waste,  dilapi- 
dation,   or  other  mismanagement.     The  claim, 
therefore,  of  a  purchaser  with  notice,  to  have  the 
value  of  the  improvements  which  may  have  been 
made  from  the  fl-uits  of  the  property  itself  de- 
ducted from  the  price  at  which  the  property  may 
be  sold,  seems  to  the  Court  too  unreasonable  to 
admit  of  a  serious  argument  in  its  aupport.    No 
Apportion-  caso  was  citod,  nor  has  this  Court  met  with  one, 
d^bt  ^B^  which  affords  it  th^  slightest  codntenance.    We 
^rch^'^of  miurt,  therefore,  overrule  this  objection. 
pHl^t^^^     Before  concluding  this  opinion,  it  may  be  pro- 
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per  to  notice  a  point  which  was  made  by  the  coun*  1824. 
ael  for  the  appellants,  although  it  was  not  much 
insisted  upon;  it  was,  that  the  balance  due  upon 
this  mortgage  ought  to  haye  been  apportioned 
upon  all  the  purchasers  from  Hughes.  The  bill 
was  properly  dismissed  as  to  all  the  defendants, 
except  the  heirs  and  representatives  of  Hughes, 
Tandy,  and  Patterson,  upon  their  answers,  deny- 
ing the  equity  of  the  bill ;  and  from  these  decrees 
no  appeal  was  taken.  As  to  Tandy  and  Patter- 
son, who  acknowledge  themselves  to  be  purcha- 
sers with  notice,  they  stand  precisely  in  the  situa- 
tion pf  the  mortgagor,  and  the  mortgagees  have 
nothing  to  do  with  their  relative  rights  to  contri- 
bution amongst,  themselves.  They  are  entitled  to 
be  paid  the  debt  due  to  them,  and  to  call  for  a 
foreclosure  and  sale  of  all  the  mortgaged  property, 
whether  it  be  in  the  possession  of  the  mortgagor, 
or  of  others  to  whom  he  has  sold  it  If  either  of 
these  defendants  should  pay  more  than  his  pro* 
portion  of  the  debt,  according  to  the  relative 
value  of  the  property  they  possess,  that  is  a  mat- 
ter to  be  settled  amongst  themselves.  But  it 
would  be  most  unreasonabte  to  force  the  mortga- 
gees into  the  delay  and  expense  incident  to  the 
adjustment  of  those  differences  between  persons 
with  whom  they  have  no  concern.  The  convey- 
ances by  the  mortgagor  to  them  are  void,  as  to 
the  mortgagees,  against  whom  they  hiave  no  right, 
except  that  of  redeeining,  upon  payment  of  the 
mortgage  debt  and  interest 

Decree  affirmed  with  costs. 
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1824. 

Stephens 
H'Cargo. 

[Local  Law.] 

Stephens,  ApptUant, 

If 

M^Cargo  and  others,  RespondenU. 

The  land  law  of  Virginia^  of  1779,  makes  a  pre-emption  warrant  sa« 
perior  to  a  treasury  warrant,  whenever  they  interfere  with  each  otber» 
unless  the  holder  of  the  pre-emption  warrant  has  forfeited  that  sope- 
riority,  by  failing  to  enter  bis  warrant  with  the  surfe^or  of  the 
county,  within  twelve  months  after  the  end  of  the  sessioi|  at  which 
the  land  law  was  enacted ;  and  on  that  period  having  expired,  and 
being  prolonged  by  saceeasiTe  acts,  daring  which  tim^  there  was  oae 
intenral  between  the  expiration  of  the  law  and  the  act  of  revival, 
the  original  right  of  the  holder  of  the  pre-emption  warrant  was  pie* 
served,  notwithstanding  that  in  srval,  the  entry  of  tb  holder  0 
the  treasury  warrant  not  havi  g  been  made  daring  th^  same  In- 
terval. 

Mardi  160L  Mr.  Chief  Justice  Marshall  delivered  theopi- 
ni<m  of  the  Court. 

This  is  an  appeal  from  a  decree  pronounced  by 
the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky,  directing  the  appellant  to  con- 
vey to  the  respondents  certain  lands  mentioned  in 
their  bill,  and  claimed  by  them  under  two  distinct 
titles. 

The  board  of  commissioners  granted  a  oerdfi- 
cate  of  pre-emption  on  the  26th  day  of  April, 
1780,  to  Benjamin  Harrison,  for  1000  aoiesof 
land,  wUeh  certificate  contained,  within  itself  a 
good  location. 

The  entry  with  the  surveyor  was  made  on  the 
5th  day  of  June,  1786;  the  land  was  surveyed  on 
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the  12thof  December,  lt87;  and  the  grant  was     1824. 
issued  on  the  10th  of  February,  1 789.  ^sISJCw' 

The.  comfdaiaants  deduce  tide  from  Harrison        ▼. 
to  parts  of  this  land.  ^'^^^ 

The  appellant  claims' under  a  grant  issued  on 
the  1st  day  of  March,  17R4,  founded  on  a  survey 
of  the  14th  of  February,  1783^  and  on  an  (mtjy 
made  the  30th  of  May,  1780,  on  a  treasury  war- 
rant. 

In  an  ejectment  brought  against  all  the  persons 
occupying  the  land  covered  by  his  patent,  judg- 
m^t  was  rendered  in* his  favour;  whereupon,  se- 
Teral  of  the  defendants  filed  their  bill  on  the  equi- 
ty side  of  the  Court,  setting  forth  their  better  title} 
mider  the  pre-emption  warrant  of  Harrison,  and 
praying  that  Stephens  might  be  enjoined  from 
proceeding  farther  at  law,  and  might  be  decreed 
to  convey  to  them,  respectively,  the  lands  they 
held  under  Harrison* 

An  amended  bill  was  afterwards  filed,  with  the 
leave  of  thie  Court,  i&  which  two  of  the  defendants 
in  the  suit  at  law,  who  were  not  parties  to  the  ori- 
ginal bill,  united  with  the  original  complainants. 
This  amended  bill  sets  forth,  that  on  the  10th  day 
of  May,  1780,  Richard  Barbour  made  a  valid  en- 
try of  1000  acres  of  land,  on  a  treastiry  warrant, 
which  was  surveyed  in  January,  1786,  and  patent- 
ed in  June,  1787.  One  of  the  original  com- 
|)lunants,  and  the  two  complainants  introduced  in 
the  amended  bill,  show  a  regular  title  under  this 
patent. 

The  answer  of  the  defendant  put  the  claims  in 
and  the  Court  sustained  the  titles  both  of 
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1824.  Harrison  and  Barbour,  and  directed  the  defend* 
ant,  Stephens,  to  convey  to  the  plaintifi  ao  much 
of  the  land  recovered  by  him  in  the  suit  at  law,  as 
was  held  by  those  titles. 

From  this  decree  Stephens  has  appealed ;  and 
his  counsel  alleges,  that  it  is  erroneous,  because, 

1.  The  titles  of  Harrison  and  Barbour  are  uni« 
ted  in  the  same  bill. 

2.  Stephens  has  the  bettor  title  in  equity,  as  well 
as  law. 

1>  As  to  the  form  of  the  proceedings : 
It  may  be  admitted,  that  two  persons  cannot 
unite  two  distinct  titles  in  an  original  bill,  although 
against  the  same  person.  Such  a  proceeding,  if 
allowed,  might  be  extended  indefinitely,  and  might 
give  such  a  complexity  to  Chancery  proceedings, 
as  would  render  them  almost  interminable.  Qut 
we  know  of  no  principle  which  shall  prevent  a 
person  claiming  tlic  same  property  by  different  ti- 
tles, from  assorting  all  his  titles  in  the  same  bill. 
If  this  principle  be  correct,  then,  as  three  of  the 
complainants  held  under  both  titles,  there  would 
be  a  strict  propriety  in  submitting  both  titles  to 
the  Court. 

This  would  not  be  questioned,  so  far  as  the  same 
land  was  claimed  by  both  titles.  So  far  as  the 
surveys  of  Barbour  and  of  Harrison  interfered  witli 
each  other,  and  the  same  person  held  under  each, 
he  would  be  unquestionably  correct  in  comprehend- 
ing both  claims  in  the  same  bill;  If  this  were  the 
fact  in  only  a  small  portion  of  the  land,  still  the 
two  titles  may  be  brought  before  the  Court;  and 
if  this  may  be  done,  it  would  follow,  that  all  who 
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claim  under  either,  and  who  are  properly  in  Court,     1834. 
may  assert  their  claims  under  both  titles. 

But  a  joint  judgment  has  been  rendered  at  law, 
against  all  these  complainantSi  and  they  have  an  un* 
questionable  right  to  unite  in  their  applitotion  to 
a  Court  of  equity,  for  an  injunction  to  this  judg* 
ment.  The  Court  may,  consequently,  hear  the 
whole  cause,  for  the  purpose  of  det;emiining  whe- 
ther this  injunction  shall  be  perpetuated ;  and  it  is 
aVule,  that  a  Court  of  equity,  which  has  jurisdic* 
tion  of  a  question,  may  procetod  to  its  final  and 
complete  decision.  Directing  a  conveyance,  is  on- 
ly  making  that  relief,  which  would  be  afforded  by  a 
perpetual  injunction,  more  complete. 

We  think,  that  all  those  aj^ainst  whom  the  judg- 
ment at  law  was  rendered,  might  properly  unite 
in  this  bill,  aiid  assert  their  tides  under  Barbour 
and  Harrison,  or  either  of  them. 

We  proceed,  then,  to  the  inquiry,  whether  t)ie 
appellant  or  the  respondent  have  the  better  title 
in  equity. 

This  inquiry  is  confined  to  that  part  of  the  case 
which  respects  ilie  title  under  Harrison.  Barbour's 
entry,  being  prior  tb  that  of  Stephens,  gives  a  bet- 
ter equitable  title,  according  to  the  settled  course 
of  decisions  in  Kentucky,  if  the  entry  be  a  valid 
one,  as  this  is  admitted  to  be. 

The  land  law  of  Virginia,  under  which  all  par- 
ties claim,  makes  a  pre-emption  warrant  superior 
to  a  treasury  warrant,  wheneven  they  interfere 
with  each  other,  unless  the  holder  of  the  pre-emp-» 
tion  warrant  shall  .have  forfeited  that  siiperiority, 
by  failing  to  comply  with  some  of  the  requisites  of 
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1824.  the  law.  One  of  these  is,  that  the  warrant  shall 
be  entered  with  the  survejfor  of  the  county  within 
twelve  months  after  the  end  of  the  session  of  As- 
sembly in  which  the  law  was  enacted.  That  se^ 
sion  of  Assembly  ended  on  the  26th  of  June,  1 779» 
and,  consequently,  the  time  given  by  this  act  f<Mr 
making  entries,  expired  on  the  26th  of  June,  1780. 

But  the  Legislature  was  induced,  by  weighty 
considerations,  to  prolong  this  time,  and  various 
acts  of  Assembly  were  passed,  which  did  prolong 
it,  until  after  this  entry  was  made.  It  hais  been 
supposed,  however,  that  there  was,  at  least,  one  in- 
terval between  the  expiration  of  the  law  and  the 
act  of  revival';  and  this  circumstance  gives  birth  to 
the  present  controversy. 

The  right  of  the  Legislature  to  give  farther,  time 
for  entering  pre-emption  warrants,  has  never  been 
drawn  into  doubt ;  but  the  influence  of  such  laws 
on  the  rights  or  claims  of  others,  has  been  qiies^ 
tioded*  Tbe  appellant  contends,  that  by  miaJdng 
his  entry  on  the  30th  of  May,  1780,  he  acquired 
an  inchoate  right  to  the  land,  which  could  be  de- 
feated only  by  such  an  observance  of  the  law,  on 
the  part  of  the  person  possessing  the  pre-emption 
warrant,  as  wojuld  preserve  it  from  forfeiture  ;  and 
thkt  the  land  vested  in  him,  by  virtue  of  his  entjry, 
the  instant  the  forfeiture  took  place. 

We  will  inquire^w  far  this  principle  is  eoun- 
tenanoed  by  the  worda  of  the  act. 

When  the  Virginia  Assembly  ivas  about  to  open 
a  land  office,  for  the  purpoie  of  selling  the  im- 
mense tract  of  vacant  territory  within  its  limits, 
eertain  pre-existing  rights  were  recognised  and 
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affirmed ;  and  others,  which  had  no  previous  legal 
existence,  were  created,  and  conferred  on  merito- 
riouGT  individuals,  as  a  reward  for  the  fatigue  and 
hazard  encountered  in  exploring  the  country.  Of 
the  latter  description,  was  the  pre-emptive  right, 
given  to  him  who  had  marked  and  improved  a  tract 
of  land*  When  the  lai\fj  office  was  opened,  it 
was  opened  for  the  sale  of  waste  and  unappropri- 
ated laud,  not  for  the  sale  of  land  already  appro- 
priated, or  of  land,  a  right  to  appropriate  which 
was  vested  by  law  in  another;  consequently,  no 
entry,  strictly  speaking,  was  authorized,  either  by 
the  .act  or  the  words  of  the  warrant,  oi^  lands 
which  were  not  at  the  time  waste  and  unappropri- 
ated. 

The  words  of  the  law  opening  the  land  office, 
are,  ''Be  it  enacted,  that  any  person  may  acquire 
title  to  so  much  waste  and  unappropriated  land, 
as  he  or  she  shall  desire  to  purchase,  on  paying 
the  consideration  of  forty  pounds  for  every  hundred 
acres,"  ^c.  The  land,  then,  which  was  brought  in- 
to market  and  offered  for  sale,  on  which  the  purcha- 
ser might  place  his  warrant,  and  to  which  he  might 
acquire  a  title,  wad  ''waste  and  unappropriated 
land ;"  land  to  which  another  had  by  law  a  pre-emp- 
tive right,  could  not  be  of  this  description.  So  long 
as  that  pre-emptive  right  continued,  it  was  with- 
drawn from  the  general  mass  of  property  brought 
into  market  and  offered  for  sale  ;  it  was  land  to 
which  the  power  of  appropriation  conferred  by 
the  warrant  did  not  extend. 

The  idea  and  intention  of  the  Legislature,  on 
this  Bubjecti  is  more  olearly  expressed  in  the  clause  ^ 
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liS34.    wbicb  provides  for  the  diBpoaition  of  the  property 
^^gJJ^jl^^  in  the  event  of  a  failure  to  make  the  entry  within 
▼.        the  time  limited  by  law.     It  ia  in  these  words : 
•»f*   u  ^Q J  where  any  such  warrant  ahall  not  be  enter- 
ed and  located  with  the  county  surveyor,  within 
the  before  mentioned  space  of  twelve  months,  the 
right  of  pre-emption  shall  be  forfeited,  and  the 
lands  therein  mentioned  may  be  entered  for  by 
any  other  person  holding  another  land  warrant ; 
but  such  pre-emption  warrant  may,  nevertheless, 
be  located  on  any  other  waste  and  unappropriated 
lands,  or  upon  the  same  lands,  where  they  have 
not,  in  the  mean  time,  been  entered  for  by  some 
other.'* 

It  would  be,  ut  least,  useless,  to  grant  an  ex- 
press power  to  the  holder  of  a  common  treasury 
warrant,  to  locate  the  land  after  the  forfeiture*  of 
the  pre-emption  right,  if  that  power  had  been 
previously  granted  by  the  general  clause,  which 
enables  him  to  locate  waste  and  unappropriated 
land  ;  an<^  the  limitation  on  the  right  of  lo6ation, 
which  makes  it  to  commence  after  the  forfeiture 
of  the  pre-emptive  right,  is  op  'Osed  to  the  idea  of 
its  pre-existence. 

The  subsequent  words  authorize  the  holiler  of 
the  pre-emption  warrant  to  locate  it  "  on  any 
other  waste  and  unappropiiated  lands,  or  upon  the 
jMune  lands,  where  they  heve  not,  in  the  mean 
time,  been  entered  for  by  some  other.** 

There  can  be  no  doubt  that  the  words,  ^<  in  tlie 
mean  time,**  do  of  themselves  import  that  intervd 
which  occurred  between  the  forfeiture  of  the  pre- 
emption right  imd  the  re*entry  of  the  warrant 
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Only  an  entry,  made  in  thb  interval,  obstructs  the  1834. 
re-entry  which  may  be  made  by  the  holder  of  the  ^"gJJ^bSir^ 
pre-emption  warrant.  If  the  sense  of  these  words  ^^^^^ 
could  be  rendered  still  plaineri  it  would  be  done 
by  considering  them  in  tonnexion  with  the  other 
parts  of  the  sentence.  The  entry  which  is  pre- 
served and  protected  agaitist  the  re-entry  of  the 
pre-emption  warrant,  is  that  which  had  just  before 
been  authorized ;  that  is,  an  entry  made  after  the 
right  of  pre-emption  had  been  forfeited.  If  th^ 
pre-emption  warrant  of  Harrison  had  been  re- 
entered, and  hud  come  in  conflict. with  the  entry 
of  Stephens,  made  prior  to  its  forfeiture,  it  must 
have  prevailed,  or  the  words  of  the  law  have  been 
entirely  disregarded.  The  act  of  Assembly,  pro- 
longing the  time  for  making  his  entry,  is  certainly 
equivalent,  while  in  force,  to  a  re-entry  made  by 
himself  without  such  act.  It  was  in  force  when 
his  entry  was  made,  on  the  5th  day  of  June,  1786. 

Upon  the  words  of  the  law,  then,  there  can  be 
no  doubt  respecting  the  superiority  of  the  title 
tmder  Harrison,  so  far  as  it  depends  on  the  en- 
tries. The  difficulty  is  produced  by  the  circum- 
stsmce  that  a  patent  was  issued  to  Stephens  be- 
fore the  warrant  of  Harrison  was  entered  with 
the  surveyor. 

The  entry  of  Stephens  viras  made  on  the  SOth 
day  of  May,  1780,  before  the  pre-emptive  right 
of  Harrison  had  expired.  The  survey  was  made 
on  the  14th  of  February,  1783,  while  the  act  of 
May  session,  1782,  which  prolbngecl  the  time  for 
making  these,  entries  until  June,  1788,  ww  in 
force.    The  patent  issued  on  the  1st  of  Marshy. 
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1824.     1784,  at  a  tune- when  the  act,  paased  in  1783,  pro- 
^'^^^^  longing  the  time  for  making  entries  until  nine 
?.       months  after  the  end  of  diat  session  of  Aiwembly, 
^"^  was  in  fc  ce. 

*  It  is  not,  we  think,  to  be  doubted,  that  the  seve- 
ral acts  of  Assembly,  prolonging  the  time  fpr 
entering  pre-emption  warrants,  have  the  same  ef- 
fect, except  as  to  entries  made  **  in  the  mean 
time,'*  that  is,  in  the  interval  between  a|brfeiture 
and  a  renewal  of  the  right,  that  would  be  allowed 
to  the  original  act,  had  it  continued  in  force  until 
after  Stephens  obtained  hb  patent. 

The  act  of  1783  expired  in  June,  1784,  and 
.was  revived  and  continued,  by  a  subsequent  law, 
until  November,  1786.  It  was  during  the  exist- 
ence of  this  law  that  Harrison's  entry  was  made. 

The  pre-existing  law  was  permitted  to  expire 
before  the  act  f6r  its  revival  and  continuance  was 
passed ;  and  the  appellant  contends,  that  this  in- 
terval cured  all  the  defects  in  his  title,  and  placed 
it  beyond  the  reach  of  any  legislative  enactment 
In  support  of  this  position,  he  relies  on  the  prin- 
ciple settled  in  Kentucky,  thdA  a  patent  is  an.  ap- 
propriation of  land^  and  that  no  subsequent  entry 
can  draw  its  validity  into  question.  He  xelies 
also  on  the  case  of  Hoqfnagle  et  al.  z.  Andtnom^ 
(7  Wluai.  Rep.  212.) 

Tlie  Court  has  felt  great  difficulty  on  this  point 
The  proposition  that  a  patent  is  an  appropriation 
of  the  land  it  covers,  although  the  proceedings 
previous  to  its  emanation  maybe  irregular  and 
defoctive;  is  unquestionably  true;  but  this  princi- 
bas  never,  so  far  as  is  known  to  the  Court, 
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}H3en  applied  to  a  case  in  w'hicb  the  opposing  title  1824» 
lo  the  particular  land  in  controversy,  ha  J  its  com-  ^gJ^J^IeM' 
inencement^  before  the  patent  issjued.  In  the  case  ▼. 
of  Iloofnagle  and  otlur^.t*  Anderson,  the  plain-  "*^ 
ijflis  Bought  t6  set  aside  a  potent  by-an  entry  made 
after  the  grant  had  issued,  on  a  warrant  which 
gave  no  specific  claim  to  the  particular  land  in 
controversy,  but  a  general  right  to  locate  any  un- 
appropriated land  in  the  military  district*  In 
that  case,,  too,  the  warrant,  under  which  An- 
derson's patent  had  been  obtained,  was  issued 
to  an  oflScer  really  in  the  Stiite  line,  but  said,  by 
mistake,  to  belong  to  the  continental  line.  It 
was,  originally,  equally  entitled  with  that  under 
which  Hoofnagle  and  others  claimed,  to  be  planed 
in  the  military  district  north-west  of  the  Ohio,  and 
had  lost  that  equal  right  by  an  act  of  the  Legisla- 
ture, not  entirely  compatible  with  that  strict  re- 
gard to  vested  interests,  which  all  governments 
Heem  a  sacred  obligation.  The  mistake  in  the 
warrant  w^  a  plain  official  error,  not  mingled 
with  the  slightest,  suspicion  of  fraud,  and  its 
holder;  who  was  a  purcliaser  without  notiqe,  had 
lost,  in  consequence  of  that  mistake,  the  chance 
of  acquiring  any  other  land.  The  mistake,  too, 
bad  done  no  more  than  to  restore  him  a  right 
which  had  been  taken  from  him,  perhaps  inad- 
vertently, certainly  with  a  belief  that  no  injury 
was  done  him. 

The  situation  of  both  parties  was  different  in 
that  case  from  what  it  is  in  this.  The  party  who^ 
obtained  the  patent,  had  an  original  right,  equal 
to  that  of  the  person  who  demanded  the  land.    In 
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1824.  this  ease,  the  appellant  has  no  such  original  right. 
^^^[^  llie  warrant  of  Hoofnagle  and  others  gave  them 
no  particular  claim  to  the  land  in  controversy ;  but, 
in  this  case,  Harriaon's  warrant  gave  him,  and 
thoae  claiming  under  him,  originally,  an  ezcliMfe 
light  to  the  particular  land  in  controversy.  That 
evlosive  right,  it  is  true,  was  forfeitable,  and 
was  at  one  time  forfeited.  But  tlie  Legislatore, 
which  created  the  right,  and  limited  its  duration, 
mightf  with  the  strictest  propriety,  prolmig  its 
existence.;  and  might  also  prescribe  the  manner 
in  which  the  properqr  should  be  afterwards  ac- 
quired by  any  other  person.  The  Legislature  has 
prescribed  that  manner.  It  is  by  an  entry  made 
when  the  pre-emptive  right  was  -forfeited.  With 
the  single  exception  of  tiie  claim  given  by  such 
an  entry,  the  Legislature  might  certainly  remit 
th?  forfeiture,  and  reinstate  the  pre-emptioner  in 
his  original  rights. 

A.  tide  acquired  according  to  law,  might  werj 
properly  be  considered  as  obstructing  the  opera- 
tion of  this  reinstating  ai^  and  be  sustained 
against  him;  but  a  tide  which,  in  no  stage  of  its 
progress,  was  authoriced  by  law,  a)ppears  under 
ciccumstances  much  less  fkvourable.  That  pa- 
tentti  obtained  on  improper  entries  have  prevailed 
againit  persons  whose  titie^  commenced  after 
such  patents  have  issued,  is  no  authority  for  the 
opinion  that  such  patents  ought  to  {nrevail  agaiaat 
a  title  which  traces  its  commenceoMnt  to  a  time 
anterior  to  the  emanation  of  the  patent.  The 
only  difficulty  in  the  case  consisis  in  connecting 
the  right  of  tiie  pre-emptioner,  at  the  time  hie 
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entry  wM  made«  with  the  original  right  given  by     1834. 
the  net  which  opened  th0  land  office.    That  aet  ^^g^/j^ 
gave  the  person  who  had  marked  and  improved  a        t. 
.piece  of  ground,  the  pre-emption  to  1000  acres  of  ^^^^^*^ 
land,  to  include  his  improvement,  provided  the 
warrant  was  entered  within  twelve  months.    That 
any  act  prolonging  the  time  for  making  this  entry, 
would  continue  die  original  rights  is  not  to  be 
questioned.    It  is  plainly  the  intention  of  the  Le- 
gislature, and  nothing  can  prevent  that  intention 
from  being  effectual,  but  the  intervention  of  some 
other  title,  which  the  Legislature  cannot  rightfiiUy 
remove.    The  original  act  shows  how  that  other 
intervening  title  may  be  obtained.    It  is  by  an 
entry  made  while  the  pre-emptive  right  had  no 
ezbtence. 

Considering  this  question  as  being  re$  iuUgra^ 
entirely  unaffected  by  the  decisions  made  in  the 
Courts  of  Kentucky,  the  opinion  of  this  Court 
would  be,  that  a  title  acquired  while  the  pre-emp- 
tive right  of  Harrison  was  in  force,  could  not  be 
sustained  against  his  entry,  if  made  according  to 
the  act  by  which  his  jigbt  was  continued.  We 
do  not  think  that  this  opinion  is  opposed  to  the 
decisions  of  Kentucky,  because  no  decision  has 
ever  been  made  in  that  country  against  a  pre- 
emption right,  properly  entered,  under  the  acts  of 
Assembly  for  continuing  the  original  law  in  favour 
ot  a  treasury  warriant^  located  while  those  laws 
were  in  (bree.  Titles  under  treasury  warrants, 
entered  during  the  existence  of  a  prior  right,  have 
been  sustained  against  other  subsequent  entries, 
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1824.     made  under  similar  circuni^iariccs;  but  never,  eo 
^"gJ^J^JJ^JJJ^  far  as  we  are  informed,  against  that  prior  rifjlit, 
i^«        if  completed  according  to  acts  of  the  Legislature 
"^'   prolonging  the  time  for  its  completion. 

In  the  case  of  Alstcdet  al.  t.  MilleTj  {Harditij 
193.)  the  Court  uf  Appeals^  of  Kentucky  decided 
in  favoiitr  of  a  title  founded  on  a  pre-emption  war- 
rant, entered  in  December,  1 782,  against  a  title 
founded  on  a  treasury  warrant,  entered  on  the 
9th  of  June,  1780.  That  case  is  admitted  to 
differ  essentially  from  this,  because,  when  Miller's 
pre-emption  warrant  was  entered,  no  interval  had 
occurred  between  the  different  acts,  during  which 
the  land  might  have  been  legally  entered ;  and 
because,  too.  Miller's  appears  to  have  been  the 
oldest  patent.  But  in  that  case  the  Court  decided 
that  the  time  for  entering  the  pre-emption  warrant 
might  be  prolonged,  notwithstanding  the  previous 
entry  of  a  treasury  warrant  on  the  same  land. 
The  Court  observed,  that  the  holders  of  treasury 
warrants  purchased,  subject  to  the  reservations 
made  in  favour  of  pre'-emptioners ;  that  the  Le- 
gislature might  have  permitted  this  reserved  land 
to  return  to  the  common  fund,  on  the  failure  of 
the  person  holding  the  pre-emptiou  warrant  to 
comply  with  the  terms  of  the  law,  or  might  dis- 
pense with  those  terms  in  his  favour,  and  prolong 
the  time  allowed  for  making  his  entry.  The 
principle  of  this  decision  is,  that  an  entry  made 
during  the  existence  of  the  )pre-emptiv9  right,  is 
not  such  an  inceptive  title,  as  could  be  defeated 
only  by  the  performance  of  the  condition  on  which 
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the  pre-emption  right  depended,  at  the  time  his    1824. 
entry  was  made.    It  gave  him  no  rights  which  ^"^^^^^ 
were  not  under  the  control  of  the  LegislatarCi     ^J[;^ 
and  might  not  be  defeated  by  an  act  giving  the 
pre-emptioner  farther  time  to  enter  his  warrant. 

So  far,  then,  as  the  decisions  of  Kentucky  go, 
they  are  rather  in  favour  of  the  opinion,  that  the 
original  right  of  Harrison  was  preserved,  notwith- 
standing the  interval  during  which  it  was  forfeited, 
since  the  entry  of  the  appellant  was  not  made  in 
that  interval. 

The  decree  of  the  Circuit  Court  affirmed,  with 
costr. 


[Local  Law.] 

Low,  Plaintiff  in  Error. 

v. 

SiMMs's  lessee,  Defendant  in  Error. 

A  question,  under  tlie  registry  acts  of  Tennessee,  whetli^r  a  juniot' 
contejfanct*.  registered,  should  take  precedence  of  a  prior  unregis- 
tered der;d.  Htld:  that  the  r«'xi<try  did  n<»t,  under  the  circtiinr 
stances,  ve&t  the  ihle  againj^i  the  etdcr  deed. 

&RROR  to  the.  Circuit  Court  of  West  Ten- 
nessee. 

This  cause  was  argued  by  Ur.  Eaton,  far  the    jMriisd. 
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1824.     plaintiff  in  error/  and  Mr.  Harper,  for  the  de« 
fendant  in  error. 


Mr.  Justice  Johnson  delivered  the  opinion  of 
»^^^  tbeCourt« 

This  cause  comes  up  from  the  Circuit  Court  for 
the  district  of  West  Tennessee.  The  judgment 
in  that  Courtis  in  favour  of  the  plaintiff  in  eject- 
ment, and  error  is  bropght  to  reverse  thai  judg- 
ment, on  the  ground  thai  the  Court  below  in- 
structcfd  the  jury  that  the  plaintiff  there  had  the 
better  title,  and  ought  to  recover.  The  facts  of 
the  cause  are  exhibited  in  a  bill  of  exceptions, 
and,  so  far  as  are  necessary  to  illustrate  this 
opinion,,  may  be  stiated  thus: 

One  Stockly  Donaldson  obtained  a  grant  of 
lands  of  the  State  of  North  Carolina,  in  that  re- 
gion of  territory  which,  lies  west  of  the  Cumber- 
land mountain,  and  now  composes  a  part  of  West 
Tennesse.  This  grant  issued  upon  an  entry 
made  in  the  office  of  John  Armstrong. 

After  obtaining  the  patent,  Donaldson  executed 
a  power  of  attorney  to  one  Grant,  to  sell  this 
land,  and  Grant  accordingly  sold  it  to  one  Alli- 
son, and  executed  a  conveyance  to  him  in  due 
form.  This  deed  bears  date*  in  1795.  But  it  ap- 
pears, that  two  years  previous  to  this  sale^ 'Do- 
naldson himself  had  executed  a  title  for  the  same 
land  to  one  Adair.  And  the  plaintiff  in  ejectment 
now  makes  title  through  Allison,  while  the  de- 
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feadant  protects  himself  under  the  conveyance  to     1824. 
Adair^  but  without  connecting  himself  with  it. 

If  the  case  rested  here,  there  wouhl  be  no  dif- 
ficulty in  it ;  but,  by  the  laws  of  North  Carolina^ 
no  deed  passes  an  estate,  untesa  it  be  recorded  in 
the  county  in  which  the  land  lies,  and  that  within 
twelve  month?  of  its  date.  In  this  instance,  the 
subsequent  deed  claims  precedence,  on  the  ground 
of  prior  registration,,  after  the  twelve  months  pre- 
scribed to  the  prior  deed,  and,  of  consequence, 
at  a  time  when  the  prior  deed  was  supposed  to  be 
altogether  void,  for  want  of  registration. 

On  the  point  of  registration  the  facts  are  these. 
The  act  of  1715,  which  isthe  registering  act  alluded 
to,  has  been  suspended,  as  to  the  limitation  of  time,' 
almost  ever  since  its  enactment.  A  similar  provi-* 
aion  in  the  land  laws  of  that  State,  on  the  subject 
of  roistering  grants,  has  also  been  the  subject  of 
a  similar  suspension.  But  as  there  was  no  County 
Court  embracing  within  its  jurisdiction  that  re- 
gion of  country  in  which  this  land  lay,  a  new  pro-^ 
vision  is  introduced  into  the  suspending  act  of 
1788,  by  which  it  is  enacted,  that  persons  owning 
lands  of  this  description,  shall  register  therh  in. 
the  cbuntieto  in  which  they  reside ;  and  a  proviso, 
atf  to  non-residents,  is  inserted,  in  these  words: 
''  Provided  always,  that  persons  owning  such  lands 
in  this  State,  west  of  the  Cumberland  mountain, 
and  not  residing  therein,  shall  register  their  grants 
for  such  lands  in  Hawkins  county.'* 

The  holder  of  the  junior  conveyance  from  Do- 
naldson, availed  himself  of  this  proviso,  or  Tmore 
properly  speaking)  enacting  clause,  and  reconlcd 
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1824.  it,  with  all  his  muniments  of  title,  in  Hawkins 
county.  This  took  place  in  the  fear  1797,  but 
the  defendant  below,  the  holder  of  the  senior  title 
from  Donaldson,  did  not  record  his  title  until  the 
year  1806,  when,- the  State  of  Tennessee  having 
created  a  county  embracing  this  land,  he  com- 
mitted his  deed  to  registration  in  the  coun^  where 
the  land  lay ;  which  was  also  done  by  the  plaintiff 
below,  four  years  afterwards.  If,  then,  the  regis- 
tration in  Hawkins  county  was  a  valid  registration, 
and  the  effect  of  it  wa/9  to  vest  the  estate,  to  the 
prejudice  of  the  prior  conveyance  from  Donaldson, 
the  plaintiff  had  the  better  title,  and  the  charge 
was  correct. 

This  question  will  now  be  examined. 

It  is  obvious,  that  to  attribute  to  the  registra- . 
tion  in  Hawkins  county  the  effect  here  contended 
for,  it  is  necessary, 

1.  To  attach  to  the  provisions  of  the  5th  section 
of  the  act  of  1 788,  a  variety  of  incidents,  and  to  give 
it  a  latitude  of  construction  which  nothing  but  the 
unequivocal  intent  of  the  Legislature  could  coan- 
teimuce.  The  word  land  must  be  taken  to  mean 
muniments  of  title  ;  the  word  grant,  both  patents 
and  mesne  conveyances ;  and  words  of  enactment, 
which,  in  their  direct  and  ordinary  signification, 
are  solely  imperative,  must  be  considered  as  im- 
porting a  privilege  or  exemption.  Besides  which, 
all  the  provisions  of  the  5th  section  of  the  act  of 
1715,  must  be  incorporated  with  the  5th  section 
of  that  of  1788,  in  order  td  sustain  the  implica- 
tion, that  recording  in  Hawkins  county  shall  make 
the  one  valid,  or  the  failure  to  record  in  that  place 
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be  fiital  to  the  other.  This  view  of  the  subject  1824. 
would  lead  to  a  protracted  and  subtle  discussion, 
which  the  conclusions  of  this  Court  on  other 
points,  render  now  unnecessary  to  bie  pursued  ; 
and  the  subject  is  only  noticed,  to  avoid  the  im- 
plication, that  this  Court  has  acquiesced  in  such  a 
construction  of  the  clause  in  question. 

2.  To  give  effect  to  the  registration  in  Hawkins 
counQr,  it  is  also  obvious,  that  the  5th  section  of 
the  act  of  1788  must  have  continued  in  force  until 
1797,^hen  the  deed  to  Allison  was  recorded  in 
that  county.  And  this  must  either  be^ inferred 
from  the  words  of  the  section  itself,  or  must  be  the 
effect  of  the  subsequent  reviving  acts. 

In  their  ordinary  and  direct  signification,  the 
words  of  the  section  in  question  certainly  import 
perpetuity ;  and  did  it  stand  alone,  such  would 
be  the  effect  given  to  it^  whether  in  its  operation 
it  be  considered  imperative  or  remedial.  But  the 
context  necessarily  limits  its  duration.  Both  the 
title  and  preamble  of  the  act,  declare  it  to  be  to  re- 
lieve persons,  who  would  be  suffereci  from  neg- 
fleeting  to  record  their  muniments  of  title  indue 
time.  And  it  would  be  hard  to  conceive  at  reason 
why  grants  and  mesne  conveyances  elsewhere, 
should  be  forced  upon  record  within  a  limited 
time,  and  those  for  lands  in  this  district  of  coun- 
try left  without  limitation  as  to  time.  While  there 
was  no  office  assigned  for  their  registration,  a  tea- 
son  existed  ;  but  that  reason  is  taken  awajr,  when 
we  admit  that  a  proper  office  was  opened  for  that 
purpose. 

The  question,  howevcr5  does  not  rest  her^  ;  a 
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1824.  recording  law,  unlimited  in  point  of  time,  and  un- 
affected by  penalties,  is  an  absurdity,  since  it  de- 
stroys its  own  views,  when  it  leaves  the  individual 
at  large,  to  record  or  not,  as  he  pleaees.  And  if 
an  additional  proof  be  wanting,  to  indicate  the 
sense  of  the  Legislature  in  passing  this  section  of 
the  act  of  1788,  it  is  to  be  found  in  the  reviving  act 
of  North  Carolina,  of  1790,  in  which  it  is  express- 
ly declared,  that  the  act  of  1 788  would  expire,  if 
not  then  revived.  The  idea,  therefore,  of  its  be- 
ing perpetual,  in  its  own  provisions,  is  rejected ; 
and  it  remains  to  inquire,  whether  it  was  conti- 
nued in  force  up  to  1797,  wh^n  the  deed  to  Allison 
was  recorded  in  Hawkins  county.  This  must 
depend  upon  the  several  reviving  acts  passed  sub- 
sequent to  1788^  And  it  is  perfectly  clear,  upon 
collating  those  ads,  that  the  5th  section  of  the 
act  of  that  year  had  expired,  and  was  dropped,  be- 
fore AlliHon's  deed  was  registered.  In  1790,  the 
State  of  North  Carolina  passed  a  law,  reviving,  for 
two  years,  the  act  of  1788,  with  all  its  provisions  ; 
but  the  State  of  Tennessee  had  previously  been 
separated  frond  North  Carolina,  and  the  provisions 
of  the  5th  section  of  the  act  of  1788,  appear  never 
to  have  been  taken  up  in  Tennessee. 

It  is  ndl  necessary,  in  arriving  at  this  conclumon, 
to  examine  whether  the  words  of  the  section  shall 
be  restricted  to  grants,  or  extended  to  mesne  con- 
veyances, or  whether  to  deeds  prior  or  subsequent 
In  no  point  of  view  will  this  section  sustain  the  re- 
gistration ;  for  the  deed  is  registerecf  u  a  mesne 
conveyance,  not  ti  grant,  properly  so  called^  and 
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must  take  effect  under  thoee  legal  proviaions  which     1 824. 
extend  to  meiine  conveyancea.  ^"^^^^ 

The  act  which  purporta  to  revive  the  act  of  1 788»  ^r. 
ia  that  of  Tennesaee,  of  I7d4 ;  and  by  that,  the 
right  of  recording  out  of  the  county  where  the  land 
liea,  ia  wholly  dropped.  The  general  words  of 
the  act  of  North  Carolinai  in  1790,  are  not. adopt- 
ed ;  but  the  right  of  recording  again,  ia  explicitly 
brought  back  to  the  general  policy  of  the  country, 
that  of  recording  titles  in  the  county  where  the 
land  lies. 

The  question  will,  no  doubt,  here  occur,  whether 
the  Legislature  could  have  intended  to  impose  this 
duty,  while  there  waa  no  county,  and  no  Court,  in 
which  such  recordcould.be  made. 

The  anawer  is,  that  the  question  is  here  imma- 
terial, ainco  it  ia  enough  for  all  the  purposes  of  the 
defendant  below,  if  the  obligation  to  record  did 
not  exist  at  all,  until  there  was  a  county  eatablish- 
ed ;  but  were  it  otherwise,  the  only  <{uestion  here 
18,  whether  the  provisions  of  the  act  of  1794,  or 
any  other  act  prior  to  1797,  revives  the  supposed 
right  to  record  in  Hawkins  county;  whether  it 
grants  a  privilege,  or  imposes  a  duty,  as  to  that 
particular  coun^,  and  the  right  of  recording  in  any 
other  place  than  where  the  land  lies. 

The  act  of  1 796,  which  is  that  under  the  imme- 
diate protection  of  which  it  is  necessary  that  Alli- 
flon'a  deed  should  be  sustained  in  favour  of  the 
plaintiff  below,  contains  a  simple  revival  of  the  act 
of  1 794,  without  any  farther  provision.  Its^mean- 
iag  and  effect,  therefore,  muat  be  read  upon  the 
face  of  the  latter  act. 
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1824.  There  were  some  other  pfoints  made  in  thear- 
gumenty  which,  as  the  cause  must  be  sent  back,  it 
if  proper  to  notice* 

At  one,  if  not  two  periods,  of  the  early  history  of 
Tennessee,  there  occurred  on  interval  of  time,  du- 
ring which  the  suspending  laws,  as  they  are  called^ 
did)  not  exist,  and  that  of  1715,  of  course,  operated 
upon  all  casea  within  it.  That  State  passed  from 
the  jurisdiction  of  North  Carolina  in  1790,  but  its 
first  territorial  Legislature  did  not  meet  until  1794. 
By  a  provision  of  the  act  of  separation,  the  laws 
of  North  Carolina  became  the  laws  of  Tennessee, 
until  repealed  by  the  Legislative  authority  of  the 
ceded  territory,  ot,  it  is  presumed,  until  they  ex- 
pired by  heir  own  limitations.  Whether  an  hia- 
tus* occur:  d  in  these  suspending  laws,'  at  the  in- 
terval of  time,  is  immaterial  in  this  cause,  since  the 
junior  deed  did  not  come  into  existence  until  after 
the  passage  of  (he  act  of  1 794/  But  between  the 
sessions  of-lSOO  and  1 80 1 1^ there  did  occiir  a  chasm, 
in  these  suspending  laws,  which  chasm^  the  defen* 
dant.  in  error  contended  in  argument,  put  an  end* 
to  the  interest  claimed  under  the  prior  deed  alto- 
gether. 

It  is  obvious,  that  this  argiiment^assumes  for  its 
basis  the  supposition,  that  the  registration  of  his 
deed  in  Hawkins  county  was  valid. and  effectual  to 
this  purpose.  The  opinion  has  been  expressed, 
that  the  5th  section  of  the  act  of  1788,  was  not  in 
force  at  the  time  when  that  registration  waa  made. 
And  the  Court  now  recurs  to  the  subject,  only  to 
avoid  the  imputation  of  having  admitted  the  con- 
clusion in  favour  of  the  defendant  in  error,  had;  the 
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registration  in  Hawkins  county  been  made  while  1824# 
the  law  was  in  force.  We  give  no  opinion  on  the 
operation  of  the  act  of  ITIS,  on  titles  to  those 
lands  which  were  so  situated  that  it  was  impossi- 
ble for  the  provisions  of  the  act  of  1715  to  be  com- 
plied with ;  that  is,  those  lands  which-  lay  in  no 
designated  county.  In  the  present  ini%tance,  the 
land  in  controversy  was  not  included  within  a 
county  line,  until  the  year  1801.  As  both  deeds 
were  registered  iii  the  proper  county,  after  the 
chasm  occurred,  they  are  both  equally  affected 
by  it ;  and  it  has  no  bearing  upon  their  interests, 
as  made  out  under  the  registration  where  the  land 
lies. 

Another  point  made  in  argument,  was,  that  the 
defendant  could  not  protect  himself  under  the  title 
to  Adair,  without  connecting  himself  with  it  Upon 
recurring  to  the  words  of  the*  charge,  we  find  it  to 
be,  that  the  plaintiff  below  had  the  better  titld. 
From  this,  an  inference  undoubtedly  arises,  that 
if  the  defendant  below  had  exhibited  a  better  title, 
the  plaintiff  could  not  recover,  even  though  the  de- 
fendant did  not  show  that  better  title  to  be  trans- 
mitted to  himself. 

Since  the  registration  in  the  county  where  the 
land  lies,  and  which  is  the  only  registration  deem- 
ed valid  in  this  cause,  gave  the  prior  registration 
to  the  prior  deed,  and  thus  took  away  pvery  claim 
to  precedence  from  the  deed  under  which  the 
plaintiff  below  made  title,  the  Court  must  be  ad- 
judged to  have  erred  in  its  charge  upon  that  sub- 
ject. On  the  implied  proposition,  that  the  better 
title  might  be  set  up,  as  a  shield  against  the  plain*^ 
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18S4.  tiflfs  recovery  in  ejectment,  even  though  die  de- 
fendant does  not  show  that  better  title  in  himMlf, 
we  will  limit  ourselves  to  the  following  remarks : 

The  rule  of  law,  that  a  plaintiff  must  recover 
by  the  strength  of  his  own  title,  and  not  the  weak- 
ness of  his  adversary's,  must  be  limited  and  ex- 
plained by  the  nature  of  each  case  as  it  arises. 
Since  the  rule  is  universal,  that  a  plaintiff  in  eject- 
ment must  show  the  right  to  possession  to  be  in 
himself  positively,  and  it  is  immaterial  as  to  his 
right  of  recovery,  whether  it  be  out  of  the  tenant 
or  not,  if  it  be  not  in  himself,  it  follows  that  a 
Jenant  is  always,  at  liberty  to  prove  the  title  out 
of 'fiie  plaintiff,  although  he  does  not  prove  it  to 
exist  in  himself.  Possible  difficulties  may  be  ng- 
geisted  as  to  the  application  of  this  principle  to 
mere  tort  feasors  or  forcible  disseisors;  but  be- 
sides that  such  cases,  being  'generally  provided 
for  under  statutes  of  forcible  entry,  must  be  of 
rare  occurrence,  it  is  time  enough,  when  |hey 
occur,  to  consider  what  exceptions  they  present  I6 
the  general  principle. 

The  last  point  proper  to  be  noticed,  is  that 
made  in  the  former  argument,  on  the  question  of 
revocation  of  the  power  of  attorney  under  which 
the  junior  deed  was  executed. 

This  was  supposed  to.  be  virtually  revoked  by 
the  prior  conveyance  of  the  same  land,  execu- 
ted by  Donaldson,  who  gave  the  pow^r^  And 
this,  on  general  principles,  is  unqucstionaUy  cor- 
rect. Whatever  liabilities,  for  damages  or  other- 
wise, Donaldson  might  have  incurred  by  not  re- 
voking the  power  by  due  notice,  it  is  unques- 
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tionablei  that  a  power  must  cease  and  determine  1894« 
-when  there  is  nothing  left  for  it  to  act  upon.  It 
will  be  seen,  however,  that  this  question  resolves 
itself  into  the  principal  question  in  the  cause,  to 
wit,  whether  the  first  deed  ever  was  a  subsisting 
valid  conveyance.  If  it  was  not^  then  the  ground 
of  the  argument  fails,  for  the  estate  had  not,  in 
eflfect,  ever  passed  out  of  Donaldson;  and  if  it 
was,  then  its  effect  is  complete,  without  recurring 
to  the  ground  of  revocation. 

Judgment  reversed. 

Judgment.  This  cause  came  on  to  be  heard, 
&c.  On  consideration  whereof,  this  Court  is  of 
opinion,  that  the  said  Circuit  Court  erred  in  in- 
structing the  jury  '^  that  the  lessor  of  the  plaintiff 
had  the  better  title  to  the  land  in  controversy.'* 
It  is,  therefore,  adjudged  and  ordered,  that  the 
judgment  of  the  said  Circuit  Court  in  this  case  be, 
and  the  same  is  hereby  reversed  and  annulled : 
and  it  is  further  onoERF.D.  that  said  cause  be  re- 
manded to  the  snid  Circuit  Court,  with  instruc- 
lioiis  to  issue  2l  vaiire  facias  de  novo. 


CAS£S  IN  THE  SUPREME  COURT 

[PaACTICB.] 

Stewart  v.  Ingle  and  others.  *; 

ERROR  to  the  Circuit  Court  for  the  Difltrict 
of  Columbia. 

Ftk  Mh.  At  a  former  day  of  this  term,  Mr.  Hay^  for  the 
plaintiff  in  error,  had  obtained  a  certiorari,  upon  a 
suggestion  of  diminution  in  the  record,  directed  to 
the  Court  below,  and  returnable  immediate.  The 
Clerk  of  the  Circuit  Court  accordingly  made  re- 
turn to  the  certiorari,  with  another.record.  Where- 
upon, Mr.  Hay  moved  for  a  new  certiorari,  upon 
tlie  ground  that  the  return  ought  to  have  been 
made  by  the  Judge  of  the  Court  below,  and  not 
by  the  Clerk. 

Mr.  Justice  Washington,  after  consultation 
with  the  Judges,  stated,  that  according  to  the 
rules  and  practice  of  the  Court,  a  return  made  by 
^  by  the  Clerk  was  a  sufficient  return. 

Motion  denied. 
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1824. 


Pejton 

tJoRISDICTfOK.]  RobCltiOO. 

Peyton  V.  RoB£RTSOf(. 

in  replevin,  if  it  be  of  goods  distrained  for  rent,  the  amount  for  which 
avowty  is  made,  is  the  vahie  of  the  matter  in  controversy ;  and  if 
tJie  writ  be  issued  to  try  the  title  to  property,  it  is  in  the  nature  of 
detinue,  and  the  vjilue  of  the  article  replevied  is  tlie  value  of  the 
matter  in  controversy,  so  as  to  give  jurisdiction  to  this  Court  upon 
a  writ  of  error. 

Mr.   Chie^  Justice    Marshall  delivered    the  March  ntk. 
opinion  of  the  Court. 

This  is  a  writ  of  error  to  a  judgment;  in  the 
Circuit  Court  of  the  United  States  for  the  county 
of  Washington^  in  the  District  of.  Columbia,  ren<- 
dered  for  the  sum  of  501  dollars.  The  writ  was 
dismissed  in  the  early  part  of  the  term,  for  want 
of  jurisdiction,  the  jijclgment  being  for  less  than 
1000*  dollars.  The  plaintiff  in  error  now  moves 
to  reinstate  the  cause,  alleging  that  the  damages 
laid  in  the  declaration;  not  the  amount  of  the 
judlgment,  is  the  matter  in  controversy  between 
ihd  parties. 

The  property  of  the  plaintiff  in  error  had  been 
seized  for  rent,  upon  which  she  sued  out  a  writ  of 
replevin,  and  laid  her  damages  ii>  the  declaration 
at  1000  dollars.  The  defendant  in  error  acknow- 
ledged the  taking  charged  in  the  declaration,  and 
justified  it  as  a  distress  for  the  sum  of  591  dollars, 
due  for  rent  in  arrcar.  The  judgment  of  the. 
Court  was  in  favour  of  the  avowant,  for  the  amount 
of  the  rent  claimed. 
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1824.        The  plaintiff  in  error  contends,  that  her  suit 

^^^^J^^  was  not  merely  for  restitution  of  the  property 

▼•       taken,  but  also  for  damages,  and  that,  in  such  a 

*  case,  the  value  of  the  matter  in  dispute  is  the 

sum  laid  in  the  declaration. 

Her  counsel  relied  on  the  case  of  HtUscamp  v. 
Ted,  (2  DalUu,  358.)  and  on  Cook  v.  Woodrow, 
(5  Cranch,  13.)  to  show  that,  in  actions  sounding 
in  damages,  the  sum  laid  in  the  declaration  is  the 
standard  of  talue.  The  case  in  DaUaSf  was.  an 
action  of  trespass,  and  that  in  Crunch,  an  aiction 
of  trover.  We  think  this  case  stands  on  different 
principles  from  either  of  those.  In  a  writ  of  re- 
plevin, the  real  matter  in  controversy  is  the  sum 
claimed  as  rent,  or  the  property  replevied.  If  the 
replevin  be,  as  in  this  case,  of  property  distrained 
for  rent,  the  amount  for  which  avowry  is  made 
is  the  real  matter  in  dispute.  The  damages  are 
merely  nominal.  If  the  writ  be  issued  as  a  means 
of  tr]ring  the  title  to  property,  it  is  in  the  nature  of 
detinue,  and  the  value  of  the  article  replevied  is 
the  matter  in  dispute.  In  this  case,  the  judgment 
against  the  plaintiff  in  error  being  for  less  than 
1000  dollars,  this  Court  has  no  jurisdiction,  and 
the  motion  to  replace  the  cause  on  the  docket 
must  be  overruled. 

Motion  denied. 
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Ex  parte 

fPEACTICI*     JvmiSDIGTlM.I  BUFT. 

Ex  parte  BisTiti. 

Qii«r«,  Af  to  the  anthoritj  of  thu  Court  to  interfere,  bj  mandtmjk, 
in  the  cue  of  the  remond  -or  tospension  of  an  attomej  of'tb% 
DifCitot  and  Cirealt  Couiti. 

Wbalerer  maj  be  the  aatboritjof  this  Conpt  in  that  respect,  it  wiU 
DOC  b^  exercited  onleu  where  the  condoct  of  the  Court  below  has 
been  groflilj  irregular  and  nnjnit. 

In  a  regular  eomplaim  against  an  attoneji  charges  cannot  be  reoeiTed 
and  aded  on,  unless  made  on  oath.  But  he  maj  himself  waive 
the  preliminary  of  an  aflidavity  and  the  Court  maj  proceed,  at  bis 
Instance,  to  investigate  the  charges,  upon  testimony,  which  must 
be  en  oath  and  regularly  taken. 

Mr.  Emme^  moved  for  a  rule  to  show  oauae  MBtrdiWk 
why  a  mandamiui  riiould  oot  iteue  to  tb6  Circuit 
Court  for  the  District  of  Columbia,  commanding 
that  Court  to  restore*  one  Burr,  an  attorney  of 
that  Courtt  who  had  been  suspended  from  prac<- 
tice  for  one  year,  by  order  of  that  Court* 

Mr.  Chief  Justice  Mabsbai^l  delivered  the  MarA^iiK 
opinion  of  the  Court. 

This  is  a  motion  for  a  mandamus  to  the  Circuit 
Court  for  the  District  of  Columbia,  to  restc^-e  Mr. 
Burr  t6  his  place  of  attorney  at  the  bar  of  that 
Court. 

It  is  a  very  unusual  application,  on  which  the 
Court hasfeh considerable  doubts. 


m  Mr.  Eansea  dMd  TUkP$  PmU.  99-    IJMw  On.  134. 
ISl.    Bsie.  jtkr.  tit  afwiifswsi. 
VbiflX.  CT 
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1824.         On  one  hand,  the  profession  of  an  attorney  ib 
^^^^^^^^^  of  great  importance  to  an   individual,  and  the 

'  Burr,  prosperity  of  his  whole  life  may  depend  on  its 
exercise.  The  right  to  exercise  it  ought  not  to  be 
lightly  or  capriciously  taken  from  him.  On  the 
other,  it  is.  extremely  desirable  that  the  respecta- 
bility of  the  bar  should  be  maintained,  and  that 
its  harmony  with  the  bench  should  be  preser\'ed. 
For  these  objects,  some  controlling  power,  some 
discretion,  ought  to  reside  in  the  Court.  This 
discretion  ought  to  be  exercised  witli  great  mode- 
ration and  judgment;  but  it  must  be  exercised; 
thd  no  other  tribunal  can  decide,  in  a  case  of  re- 
moval from  the  bar,  with  the  same  means  of  in- 
formation as  the  Court  itself.  If  there  be  a  re- 
vising tribunal,  which  possesses  controlling  au- 
thority, tbait  tribunal  will  always  feel  the  delicacy 
of  interposing  its  authority,  and  would  do  so  only 
in  a  plain  case. 

Some  doubts  are  felt  in  this  Court  respecting 
the  extent  of  its  authority  as  to  the  conduct  of  the 
Circuit  and  District  Courts  towards  their  officers; 
but  without  deciding  on  this  question,  the  Court 
is  not  inclined  to  interpose,  unless  it  were  in  a 
case  where  the  conduct  of  the  Circuit  or  District 
Court  was  irregular,  or  was  flagrantly  improper. 

In  the  case  at  bar,  the  proceedings  were  sup-, 
posed  to  be  irregular,  because  Mr.  Burr  was  put 
to  answer  charges  not  made  on  oath* 

That  the  charges,  in  a  regular  complaint  against 
an  attorney,  ought  not  to  be  received  and  acted  on^ 
unless  made  on  oath^  is  admitted.  It  ia  a  course 
of  proceeding  which  is  recommended  by  conai- 
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derations^  too  obvious  to  require  that  they  should  1824. 
be  urged.  But  this  is  not  a  proceeding  of  that 
description.  The  Court  did  not  call  on  Mr.  Burr 
to  answer  an  accusation  in  the  nature  of  an  infor- 
mation iftgainst  him.  The  inquiry  was  invited  by 
himself;  the  charges  were  made  at  his  instance; 
and  the  Court  proceeded  on  them  at  his  request. 
Mr.  Burr  himself,  then,  dispensed  with  the  pre^ 
liminary  step  of  an  aflSidavit  to  the  charges  which 
were  to  constitute  the  subject  of  that  inquiry. 
Hei  waived  this  preliminary.  The  testimony  on 
which  the  Court  proceeded  was  all  on  oath,  and 
obtained  in  a  manner  which  is  not  exceptionable. 
There  is,  then,  no  irregularity  in  the  mode  of 
proceeding  which  would  justify  the  interposition 
of.  this  Court.  It  could  only  interpose,  on  the 
ground  that  the  Circuit  Court  had  clearly  exceeded 
its  powers,  or  had  decided  erroneously  on  the  tes- 
timony. The  power  is  one  which  ought  to  be  ex- 
ercised with  great  caution,  but  which  is,  we 
think,  incidental  to  all  Courts,  and  is  necessary 
for  the  preservation  of  decorum,  and  for  the  re- 
spectabiliQr  of  the  profession.  Upon  the  testimony, 
this  Court  would  not  be  willing  to  mterpose  where 
any  doubt  existed.  -It  is  the  leas  inclined  to  inter-* 
pose  in  tbiscaae,  because  the  complaint  ia  not  of 
an  absolute  removal,  bat  oif  ^  suspension,  which 
isnearly  expired,  after  which,  Mn  Burr  may  be 
restored  by  the.  Court  itself,  should  not  very  se- 
rious objeotidns  exist  to  that  measure. 

Motion  denied. 


M'lTer. 
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1824.     that  the  State  of  North  Carolina  had  no  power  to 

^  ▼  The  defenflant  demurred  to  this  bill,  and  on  ar* 

gument,  the  demurrer  wan  auatained,  and  the  biD 
dismiHued. 

The  fir»t  question  made  in  the  cauae»  is  the  ja*- 
riadiction  of  the  Court,  sitting  as  a  Court  of  Chan- 
cery. It  is  contended,  on  the  part  of  the  ;*esp6n* 
dent,  that  a  Court  of  equity  can  exercise  no  ju- 
risdiction in  the  case,  because  the  plaintiff  has 
full  and  adequate  remedy  at  law. 

The  several  allegations  of  the  bill  have  been 
reviewed ;  and  it  is  contended,  that  each  of  them  is 
examinable  at  law,  and  oi|ght  to  be  decided  in 
precisely  the  same  manner  in  both  Courts.    If  the 
surplus  quantity  of  land    ontained  in  the  patent, 
avoids  the  grant,  i*i  whole  or  in  part,  in  a^Court  of 
equity,  its  effect  would  be  the  same  in  a  Court  of 
lAw.     If  the  grant  be  void,  because  issued  without 
warrants,  or  on  warrants  previously  satisfied,  it  is 
void  at  law.  80  with  renpect  to  the  allegations,  that 
it  was  stolen  out  .of  the  land  office  ;  that  the  plat 
and  CHrt)(icate  of  survey  hnve  been  torn  off ;  that 
NoiM  Carolina  had  no  power  to  issue  it ;  and  so 
with  respect  to  every  allesration  in  the  bill.     The 
facts  alleged  are  all  examinable  at  law^  and  aCourt 
of  law  is  as  capable  of  deci<ling  on  them  as  a  Coart 
of  equity.  In  nuch  a  case,  theexistence  of  some  (act, 
which  disables  the  party,  having  the  law  in  his  fii- 
vour,  from  bringing  his  case  fairly  and  fully  before 
a  Court  of  law,  has  been  generally  supposed  to  be 
indispensable  to  the  jurisdiction  of  a  Court  of 
equity.  Some  defect  of  testimony,  some  disabifi^r* 


M'lrer. 
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trhich  n  Court  of  law  caonot  remove,  is  usually  al-     1824. 
legcd  as  a  motive  for  coming  into  a  Court  uf  cqui-  '"^J^'JJ^ 
tj.  But,  in  the  case  at  bar,  the  bill  alleiofes  nothing     ^  v^ 
whicif  can  prevent  a  Court  of  law  from  exerci- 
sing its  full  judgment.    *No  defect  of  tc^stimony  is 
alleged ;  no  discovery  is  required ;  no  appeal  is 
made  to  the  conscience  of  the  defendant.     Facts 
are  allegedi  which  have  precisely  the  same  opera- 
tion in  a  Court  of  law  as  in  a  Court  of  equity ;  and 
the  bill  does  not  even  insinuate  that  they  cannot 
be  proved  at  law. 

The  argument  on  the  other  side  is,  that  the  bill 
charges  gross  fraud  on  thpse  under  whom  the  de- 
fendant claims,  and  charges  him  with  knowledge 
of  that  fraud  ;  and  that  Courts  of  equity  have  con- 
current jurisdiction  with  Courts  of  law,  in  all  mat- 
ters of  fraud. 

Admitting  this  proposition  to  be  true,  to  the  full 
extent  in  which  it  is  stated,  it  will  not,  we  think, 
aid  the  case.  In  all  cases  of  concurrent  jurisdic^ 
tion,  the  Court  which  first  has  possession  of  the 
subject  must  decide  it.  The  questions  in  these  ca- 
ses Bave  all  been  decided  at  law,  and  the  party 
can  have  no  right  to  bring. them  on  again  before  a 
Court  of  Chancery.*  Were  a  Court  of  equity,  in  a 
case  of  concurrent  jurisdiction,  to  try  a  cause  al- 
ready  tried  at  law,  without  the  addition  of  any 
equitable  circumstance  to  give  jurisdiction,  it 
would  act  as  an  appellate  Court,  to  affirm  or  re- 
verse a  judgment  alreitdy  rendered,  on  the  same 
dreumstances,  tj  a  competent  tribunal.  This  is 
not  the  province  qfa  Court  of  Chancery. 

Theappellant  has  relied  on  the  caseof  Winches- 
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1 824.  terv.  Evans,  et.  al  (Cook's  Tenn.  Rep.  A20.)  That 
was  a  bill  in  the  Court  of  Chancery  of  Tennessee, 
to  be  relieved  against  a  judgment  rendered  in  the 
State  Court  of  I^ennsylvania,  on  the  suggestion 
that  it  was  a  trial  by  surprise,  in  the  absence  of 
the  party  and  of  his  witnesses.  The  defendant 
filed  a  plea  in  bar,  denying  the  surprise  alleged  in 
the  bill,  and  averring  that  the  trial  was  a  full  and 
a  fair  one,  and  that  the  judgment  was  rendered 
on  all  the  testimony  belonging  to  the  cause.  The 
plaintiff  demurred  ;  and,  on  the  argument  of  the 
demurrer,  the  Court  said,  **  taking  the  matter  of 
the  plea  to  be  true,  it  would  bar  an  investigation 
in  this  Court.  If  the  complainant  chooses  to  deny 
the  truth  of  this  plea,  he  can  still  reply  to  it,  as  well 
as  to  the  answer ;  and  he  may  then  have  an  op- 
portunity of  showing,  that  there  was  not  a  full 
and  fair  trial ;  and  that,  therefore,  the  judgment 
ought,  in  equity,  to  have  no  effect.  But  while  ever 
I  am  constrained  to  believe  that  there  was  a  full 
and  fair  trial  in  a  Court  of  law,  it  will  be  an  ob- 
jection with  me,  to  a  re-investi^tion  in  a  Court  of 
equity.*' 

This  case  appears  to  the  Court  to  decide  the 
very  principle  laid  down  in  the  preceding  part  of 
this  opinion. 

Admitting,  then,  the  concurrent  jurisdiction  of 
the  Courts  of  equity  and  law,  in  matters  of  fraud, 
we  think  the  cause  must  be  decided  by  the  tribu- 
nal which  first  obtains  possession  of  it,  and  that 
each  Court  must  respec}:.  the  judgment  or  decree 
of  the  other.    A  question  decided  at  law,  cannot 
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be  reviewed  in  a  Court  of  equity,  without  the  sug* 
gestion  of  some  equitable  circumstance,  of  which 
the  party  could  not  avail  himself  at  law 

Decree  affirmed,  with  costs* 


[Practice.    JuRfSDicTioN.J 

MoLL4N  and  others  v.  Torrance. 

An  ctidersce  of  a  promissory  no(«^,  .nlio  resides  in  a-difierent  States 
ma/  sue,  in  tlic  Circuit  Court,  his  immediate  endorser,  residing  in 
the  State  in  uliich  the  suit  is  brought,  although  tiiat  endorser  be  a 
resident  of  the  same  Stat^>vi(h  the  maker  of  the  note. 

]^t  where  the  suit  is  brought  sig«iinst  a  remote  endorser,  andjhe  plain- 
tiff, in  his  declaration,  traces  his  title  through  an  intermediate  en- 
dorsfr,  he  must  show  that  this  intermediate  endorser  could  have 
sustained  his  action  in  the  Circuit  Coixrt. 

A  plea  to  the  jurisdiction  of  the  Circuit  Court  must  show  thai  the 
parties  were  citizens  of  the  same  State,  at  the  time  the  aption  was 
brought,  and  not  roerelj  at  the  time  of  the  plea  pleaded.  The ' 
jurisdiction  depends  upon  the.  state  of  things  at  the  time  of  the 
action  brought ;  and  after  it  fs  once  vested,  it  cannot  be  ousted  bj  a 
subsequent  change  of  residence  of  eit^jter  of  the  pirties. 

ERROR  to  the  District  Court  of  Mississippi. 

This  Cause  was  argued  by  Mr.  /ones/  for  MardkM. 

a  He  cited  Young  v.  BryaDy  G  Wheai.  Rep.  146.    Diigan  ▼. 
U.  S.,  3  Wkeai.  Ref.  160.    CMhy.  BWif  149.  S70. 
Vol.  IX  6« 
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1484.    tlw  plaindffiB,  aod  by  Mr.  jR«iiAt>^*'for  tiw  de- 


2!!!^      Mr.  Chief  Justice  Mamhaix   ddivered  the 
opinion  of  the  Court 

The  declaration  in  this  bause  contains  two 
cotants.  The  first  is  against  the  defendant^  Tor- 
rance^  as  endorser  of  a  promissory  note,  madeBj 
Spencer  &^  Dunn,  payable  to  Sj^lvester  Dunn, 
and  endorsed  by  him  to  the  defendant,  Torrance, 
by  whom  it  was  endorsed  to  H.  J.  Lowrie,  and  by 
him  to  the  plaintifis.  The  other  count  is,  foi' 
money  had  and  deceived  by  the  defendant  to  the 
plaintiffii'  mm 

The  declaration  states  the  ptaiiitiils  to  be  citi- 
lens  of  New-Tork^.and  the  defendant  to  be  a 
dtizen  of  Hissistippi,  but  is  silent  respecting  the 
citisenship  or  resiiilittce  of  Lbwrie,  the  immediate 
endorser  of  Torrance,  through  whom  the  plain- 
tiflb  trace  their  title  to  the  money  for  whicb^  the 
suit  is  instituted. 

The  case  of  Tav»g  v.  »rfmH,(6  WkeMt.  E^. 
146;)  has  decided,  that  an  endorsee  who  resides 
in  a  diftrent  State,  may  sue  his  isimediate  en- 
dorser, residing  in  the  State  in  which  the  suit  is 
brought,  although  that  endorser  be  «  rasideiit  of 
the  same  State  with  the  maker  of  thij  Bote;  but 
in  this  case  the  suit  is  brougiit  ajpdnsl  a  resiote 
eidorser^  and  the  plaintiflb,  in  their  declaration, 
trace  their  title  through  an  intermediate  endorser, 

»H«citedTonNrv.B«iksf  N.Aaie..4  2WlS.  Msntekt 
y.  Momy,  4  Ormmck^  46. 
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without  showing  that  this  intermediate  endorser     1824. 
could  have  sustained  his  action  against  the  de-  ^"^J^jjj]^ 
fendant  in  the  Courts  of  \he  United  States.    The   _  ▼. 
case  of  l^mei'v.  The  Bank  of  North  Americaf 
(4  DaUa$t  8.)  lias  decided,  that  this  count  does 
not  give  the  Court  jurisdiction.     £fut  the  count 
for  money  had  and  received  to  the  use  of  the 
plaintiiTs,  being  free  from  objection,  it  becomes 
necessary  to  look  farther  into  the  case. 
'  The  defendant  has  filed  a  plea  to  the  jurisdic- 
tion of  the  Court,  in  which  he  states,  that  the 
promises  laid  in  the  declaration  were  made  to  H. 
J.  Lowrie,  and  not  to  the  plaintifis,  and  that  the 
said  H.  J.  Lowrie  and  the  defendant,  are  both 
citizens  of  the  State  of  Mississippi.    The  plain- 
tiffs demurred  Ko  this  plea,  and  the  defendant 
joined  in  demurrer.    On  argument,  the  demurrer 
was  overruled,  the  plea  sustained,  and  judgment 
rendered  for  the  defendant. 

The  case  is  now  before  the  Court  on  a  writ  of 
error. 

The  plaintiffs  contend  that  the  plea  isirdefective, 
because  it  avers  that  the  said  H.  J.  Lowrie  and 
the  defendant  are  both  citizens  of  the  State  of 
Mississippi,  at  the  time  of  the  plea  pleaded,  not 
that  they  were  citizens  of  the  said  State  at  the 
time  the  action  was  brought. 

It  is  quite  clear,  that  the  jurisdiction  of  the 
Court  depends  upon  the  state  of  thing*  at  the  time 
of  the  action  brought,  and  tl!ftt  after  vesting,  it 
cannot  be  ousted  by  subsequent  events.  Since, 
then,  one  of  the  counts  shows  jurisdiction,  and 
the  plea  does  not  contain  sufficient  matter  to  deny 
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192^.    ih^\  jurisdiction,  we  think  that  judgment  ought 
^-^^^^  not  tpbave  been  rendered  on  the  demurrer  in  fa- 
▼.        vour  of  the  defendant     It  must,  therefore,  be 
reyersed,  and  the  cause  remanded  to  the  Court  for 
the  District  of  Mississippi,'  where  the  parties  may 
amend  their  pleadings,  which  are  very  defective. 

Judgment  reversed. 

Judgment.  This  cause  came  on  to  be  heard  on 
thetransoript  of  the  record  of  the  District  Court  of 
the  United  States  for  the  District  of  Mississippi^  and 
was  afgttBd  by  counsel.  On  consideration  where- 
of|  this  Court  is  of  opinion  that  there  is  error  in 
the  judgment  of  the  said  District  Court,  in;  over- 
ruling the  demurrer  of  the  plaintiffs  to  the  plea  of 
the  defendant^  and  in  giving  judgment  for  die  de- 
fendant r  wherefore  it  is  considered  by  this  Court, 
that  the  said  judgment  be  reversed  and  annulled, 
apd  it  is  hereby  reversed  and  annulled  accordingly; 
and  the  said  cause  is  remanded  to  the  said  District 
6ourt,  with  liberty  to  the  parties  to  amend  their 
pleadings,  ai^d  that  further  proceedings  may  be 
had  therein,  according  to  law: 


OF  THE  UNITED  STATES. 
[Local  Law.} 

Den  ex  Hem.  Walker  v.  Turner. 

•By  the  statute  of  limitations  of  Tennessee,  of  1797,  a  possession  of 
seven  yenrs  is  a  protection,  only  when  held  under  a  grant,  or  under 
mesne  conveyances  tvhich  connect  it  with  a  grant. 
\  Sheriff's  deed,  v^hich  is  void  for  want  of  jurisdiction  in  the  Court 
'Under  whose  judgment  the  sale  took  place,  is  not  such  a  convey- 
ance as  that  a.  possession  under  it  will  be  protected  by  the  statute 
of  limitations. 

Mr.  Justice  Washington  delivered  the  opinion  Marchmk. 
of  the  Court. 

Tlii»  was  an  ejectment  l)rougl)t  in  May,  I8I89 
in  the  Circuit  Court  f^r  tlic  District  of  Teunet«see, 
by  the  plaintiff  in  error,  to  recover  po^nesiftion  of 
a  lot  of  grouiiti  in  the  town  of  Nasliville,  distin- 
guished in  the  plan  of  the  town,  ab  lot  No.  85. 
Upon  the  trial  of  the  cause,  the  plaintiff  gave  in 
evidence,  a  deed  for  tlir  lot  in  controversy,  from 
tlie  commissioners  of  the  toVvn  of  Nashville  to  the 
lessor  of  the  plaintiff,  bearing  date  the  6th  of  Au- 
gust, 1790,  and  then  proved  the  deff^ndant  to  be  in 
possession  of  the  samt;  at  the  time  the  suit  was 
brought. 

The  defendant  then  gave  in  evidence  a  record 
of  the  County  Court  of  Davidson,  in  the  State  of 
Tennessee,  by  which  it  appears,  that  upon  the 
complaint  of  Roger  B.  Sappington,  administra- 
tor of  Mark  B.  Sappirigton,  deceased,  to  a  Jus- 
tice of  the  Peace  for  the  said  county^  supported 
by  his  oath/ that  George  Wiaiker  (the  lessor  of 
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1824.  the  plaintiff)  was  justly  indebted  to  him,  as  ad- 
^-^^vjw  ministrator  aforesaid,  as  appears  by  the  books*  of 
^r.  the  said  Mark,  to  the  amount  of  20  dollars  and 
25  cents,  and  that  the  said  Walker  was  an  inha- 
bitant of  another  government,  so  that  the  ordi^ 
nary  process  of  law  could  not  be  served  upon  him, 
an  attachment,  bearing  date  the  24th  of  April, 
1804,  waj  awarded  by  thp  magistrate  against  the 
estate  of  the  said  Walker,  which  the  officer  was, 
by  the  said  process,  directed  to.  secure,  so  aa  to 
be  liable  to  further  proceedings  to  be  had  before 
the  said  Justice^  or  some  other  Justice  for  the 
said  county.  The  return  upon  the  attachment 
was^  that  no  personal  property  was  to  be  found ; 
and  on  the  26th  of  April,  1804,  judgment  was 
rendered  by  the  magistrate  in  favour  of  th^  plain- 
tiff for  20  dollars  and  25  cents,  and  costs. 

These  proceedings  being  carried  into  the  Coun- 
ty Court  of  Davidson,  the  cause  was  there  dock- 
etted,  and  the  defendant  liaving  appeared  by  at- 
torney, a  stay  of  six  months,  under  the  law,  was 
entered  on  the  docket.  At  the  sessions  of  the 
Court,  in  October,  1804,  the  defendant  entered 
special  bail,  and  reprieved  the  property  attached. 
The  record  then  elhibits  the  following  entry,  viz. 
'^  On  which  attachment  the  said  administrator  -ob- 
tained  judgment  before  J.  A.  Parker,  [who  issued 
the  attachment,]  a  Justice  of  the  Peace,  on  the 
26th  of  April,  1804;  which  proceedings  being 
brought  up  to  Dayidson  County  Court,  April  ses^ 
idonsi  1804,  and  a  stay  of  further  firobeedings  or- 
dered to  the  present  sessions,  (October,  1804,^ 
at  which  sessions  bail  was  entered,  in  order  to 
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replevy  the  property  attached ;  after  wbichi  and     1884. 
during  the  same  seaurions,  the  said  Sappington  ^"^^^^^ 
moved  the  Court  for  an  order  to  sell  the  properQr    ^^ 
attached)  whereupon  the  Court  -directed  the  Clerk 
to  issue  orders  of  sale  to  the  Sheriff,  to  sell  the 
property  attached."    The  record  proceeds  to  statCi 
that,  in  pursuance  of  this  judgment,  orders  of  sale 
issued,  returnable  to  the  January  sessions  of  1805, 
but  which  did  not  appear  to  have  been  returned. 

The  defendant  then  gave  in  evidence  a  deed, 
dated  the  22d  of  July,  1809,  from  the  Sheriff  of 
Davidson  county  to  Roger  B.  Sappington,  for  the 
lot  in  question,  purchased  by  him  at  public  auction, 
under  process  of  the  Court  of  said  county,  for 
non-payment  of  the  taxes  due  upon  the  said  lot* 
The  defendant  alM  gave  in  evidence  a  deed  froin 
the.  said  Roger  B.  Sappington  to  Lemuel  P.  Tur* 
ner,  deceased,  to  whom  the  defendant  was  prchred 
to  be  heir  ^nd  devisee.  He  further  proved,  that 
shortly  after  the  deed  by  the  Sheriff  to  Roger  B. 
Sappington,  he  (the  grantee)  exercised  actiB  of 
ownership  on  the  lot  in  question,  by  cutting  trees, 
quarrying  stones,  &c.  ivhich  he  continued  to  do 
until  )he  sold  the  lot  to  Turner,  but  that  he  never 
resided  on  the  lot,  or  had  any  continued  posses- 
ribn  thereof,  except  as  above  stated. 

The  next  evidence  given  by  the  defendant,  was 
a  dee^  dated  the  day  of  January,  1806,  from 
the  Sheriff  of  Davidson  county  to  R^er  B.  Sap* 
pington,.  wbicby  after  reciting  all  the  proceedings 
before  mentioned,  before  the  magistrate  of  David- 
son county,  and  the  Court  of  that  oounfr^,  in  the 
edit  of  Sappington  against  Walker,  the  writ  of 
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1824.  vend.  expo,  to  sell  the  said  lot,  issued  by  the  said 
County  Court,  and  the  purchase  of  the  same  by 
the  said  Sappington,  as  the  highest  bidder,  at 
public  auction^  conveys  the  said  lot  to  bim. 

The  defendant  then  proved,  that  in  the  year 
1811  or  1812,  Lemuel  P.  Turner  commenced 
building  a  stone  fence  on  this  lot,  which  he  was 
one  or  two  years  engaged  in  completing;  that  he 
commenced  building  a  house  on  the  lot,  which  he 
incessantly  persevered  in  till  it  was  finished,  after 
which  he  removed  into  it,  in  1812  or  1813. 

Upon  th€i  above  evidence,  set  forth  in  a  bill  of 
exceptions  to  the  opinion  of  the  Court,  the  charge 
to  the  jury  was,  that  the  dieed  from  the  Sheriff  of 
JDaipidson  county  to  R.  B.  Sappington,  under  the 
judgment  of  Sappington^s .  administrator  against 
Walker,  was  sufficient,  if  the  jury  believed  the 
facts  to  be  as  above  stated,  to  vest  the  title  of 
add  Walker  to  Mild  lot  in  Sappington  the  pur- 
chaser at  the  ii9X«*r4ition  sale;  that  the  tribunal 
that  adjudicnted,  and  from  whom  Uie  execution 
issued,  had  jurisdiction  .of  the  subject-  matter, 
and  that  the  parties,  tod,  were  in  Court ;  that 
the  deeds  aforesaid  were  bf  suob  a  colour  or  ap- 
pearance of  title  as,  connected  with  seven  yean 
peaceable  aqd  continued  posseisiHon,  by  the  per- 
sons claiming  under  theiQ,  and  the  ^rant  to  Walk- 
er, would  pK)tect  the  iJtesession  under  the  sta- 
tute of  limitations.  The  fact  as  to  possession 
was  left  to  the  jury.  The  Judge  ftirther  stated, 
that  a  p^rty,  to  be  jfirotected  by  the  statute,  -must 
have  an  advene  continued  possessiitn  of  the  land 
in  dispute,  either  by  actually  residing  on  it,  or  by 
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kuving  it  enclosed  with  a  stone  fence,  and  that  a     1824. 
possession,  by  such  enclosing  or  fence,  would  be  ^'^^^^^ 
sufficient,  without  an  actual  residence  on  the  land,     ^v- 

This  charge  presents,  ifor  the  consideration  of 
the  Court,  the  following  questions : 

1.  Whether  the  deed  from  the  Sheriff  of  Da- 
vidson county  to  Sappington,  did  vest  in  the  latter 
a  title  to  the  land  in  cpiestion? 

2.  Whether,  under  the  circumstances  stated  in 
the  bill  of  exceptions,  the  possession  of  the  de- 
fendant was  protected  by  tlie  statute  ef  limitations 
of  the  State  of  Tennessee  ? 

3.  Whether  the  Court  below  was  right  in  the 
statement  made  to  the  jury,  as  to  what  constitutes 
a  po8ses9ion  to  be  protected  by  the  act  of  limita- 
tions . 

1.  Wfaetlier  the  Sheriff's  deed  conveyed  to 
Sappingtoift  a  title  to  the  land  in  controversy,  de- 
pends upon  the  question,  whether  the  sale  was 
inadQ  under  the  judgment  of  a  tribunal  having 
jurisdiction  of  the  cause  in  which  it  was  rendered. 
The  judgment  was  rendered  by  a  Justice  of  the 
Peace,  upon  an  attachment  issued  by  him  against 
a  non-resident,  and  returnable  before  himself;  and 
the  order  for  selling  the  property  attached,  was 
umdo  by  the  County  Court.  It  does  not,  however, 
appear  by  the  return  made  upon  the  attachment, 
that  the  lot  in  dispute,  oi  any  other  property  of 
Walker,  was  attached ;  nor  does  it  even  appear, 
'  otherwise  than  by  a  recital  in  the  deed  from  the 
Sheriff  to  Sappington,  that  any  process  issued 
from  ihe  County  Court,  whiclf  authorized  the 
Sheriff  to  sell  this  lot.    Eridence  was  given  by 
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1824*  tbe  Clerk,  that  an  execution  issued,  correspond- 
ing with  the  order  of  the  Court,  but  that  the  exer 
cution  could  not  be  found.  If  the  execution  cor- 
responded with  the  order  of  the  Court,  then  it 
authorized  the  sate  of  the  property  attached ;  and 
as  the  return  of  the  constable  does  not  state  that 
any  property  was  attached,  it  is  difficult  to  per* 
ceive  by  what  authority  the  lot  in  dispute  was  sold 
to  Sappington.  As  to  the  recital  in  the  deed  from 
the  Sheriff  to  Sappington,  that  the  writ  of  vendi 
tioni  exponas  J  under  which  the  sale  was  made, 
authorized  the  sale  of  this  lot,  it  is  ina^dmissible 
as  evidence  of  that  fact  against  the  plaintiff,  who 
was  neither  a  party  not  privy  to  the  deed^ 

Bat  passing  by  this  objection  to  the  validity  ot 
the  sale,  the  Court  will  inquire,  whether  the  same 
was  sanctioned  by  the  judgment  of  a  tribunal  ha- 
ving competent  jurisdiction  of  the  case  in  which  it 
was  rendered.  It  is,  in  the  first  place,  by  no  means 
to  be  admitted,  that  at  the  time  these  proceedings 
were  instituted,  a  Justice  of  the  Peace  was  autho- 
rized, by  the  laws  of  Tennessee,  to  issue  an  at- 
tachm.ent  against  the  estate  of  a  non-resident  debt- 
or, returnable  before  himself,  and  determinable 
by  him.  By  the  19th,  20th,  and  21st  sections  of 
the  act  of  1794,  a  Justice  of  the  Peace  iis  empow- 
ered to  issue  an  attachment,  against  the  estate  of 
a  debtor  who  has  removed,  or  is  removing  him- 
self privately  out  of  the  coudty,  or  who  so  ab- 
sconds and  concealfi(  himserf,  that  the  ordinary 
process  of  law  cannot  be  served  upon  him ;  and 
also,  against  the  estate  of  a  non-resident ;  but  in 
aU  these  cases,  the  attachment  is  to  be  returned 
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to  the  Goart  where  the  suit  is  cognizable,  and  is     1824. 
to  be  there  adjudicated.    This  attachment  may  ^"y^^j^^ 
be  levied  on  the  lands,  goods,  and  chattels  of  the    ^  ▼. 
debtor.    By  the  56th  section  of  this  act,  the  ma- 
gistrate is  authorized,  m  cases  where  by  the  said 
act  he  has  jurisdiction,  to  issue  an  attachment 
against  the  estate  of  an  absconding  or  absei^t  debt- 
or ;  and  the  proceedings  thereon,  before  him,  are 
to  be  in  a  summary  way,  as  on  a  warrant.    The 
Court  does  not  understand  that  this  section  ex- 
tends to  persons  who  are  citizens  and  residents 
without  the  limits  of  Tennessee.     It  may  well  be 
doubted,  then,  whether  the  proceedings  before  the 
Justice  were  not,  on  this  ground,caram^nanjudice. 
But  without  giving  a  positive  decision  upon  that 
point,  the  Court  is  of  opinion,  that  the  Justice  had 
not  jurisdiction  of  the  subject  matter,  upon  which 
his  judgment  was  rendered.    By  the  52d  section 
of  the  above  act,  jurisdiction  is  given  to  any  Jus- 
lice  of  the  Peace,  in  cases  of  d6bts  and  demands 
amounting  to  twenty  dollars  and  under,  where  the 
balance  is  due  on  any  specialty,  note,  or  agree- 
ment, for  money  or  specific  articles,  or  for  goods, 
wares  and  merchandise,  sold  and  delivered,  or  work 
and  labour  done;  in  which  cases  he  is  empowered 
to>ender  judgment,  and  to  award  execution  agaio&t 
the  goods  and  chattels,  ortlie  body  of  the  debtor. 
It  is  admitted  by  the  counsel,  that  a  subsequent  law 
raised  the  jurisdjction  of  the  Justice  beyond  the 
sum  for  which  this  judgment  was  rendered.    By 
the  act  of  1786,  which  we  understand  is  still  in 
force  in  Tennessee,  it  ii9  provided,  tha^  when  an 
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1824.  execution  is  in  the  hands  of  a  constable,  in  conse- 
quence of  a  judgment  of  a  Justice  of  the  Peace, 
and  there  shall  be  no  personal  property  whereon 
to  levy  it,  in  such  case  he  shall  levy  it  on  the  real 
estate  of  the  defendant,  and  make  return  thereof 
to  the  next  County  Court,  that  the  Court  may  or- 
der the  SherijBTto  sell  the  said  real  estate,  or  enough 
thereof,  according  to  law.  Whether  it  was  under 
this  act,  that  the  proceedings  before  the  magis- 
trate found  their  way  into  the  County  Court,  it  is 
impossible  for  this  Court  to  decide.  It  do^s  not 
seem  to  us,  that  the  case  is  one  which  was  provi- 
ded for  by  that  act,  since  it  docs  not  appear  that 
any  execution  was  issued  by  the  magistrate,  upon 
his  own  judgment ;  or  if  any  did  issue,  .that  it  was 
levied  on  the  real  estate  of  the  debtor,  and  return- 
ed to  the  County  Court.  Be  all  thi^  as  it  may,  the 
ground  ol^the  jurisdiction  of  the  magistrate  does 
not  appear  upon  the  face  of  the  proceedings  before 
him ;  without  which,  the  Court  must  consider  them 
as  coram  nonjudice.  The  cases  of  which  he  had 
cognizance,  arc- particularly  enum^ated  in  the 
52d  section,  before  recited ;  and  it  appears,  by  tliQ 
record  given  in  evidence,  that  the  demand  sworn 
to  by  Sappington,  was  for  20  dollars  and  25  cents, 
as  appeared  by  the  books  of  his  intestate.  But  this 
was  not  the  assertion  of  a  cause  of  action,  for  *^  a 
balance  due  on  any  specialty,  note  or  agreement, 
for  money  or  specific  articles,  or  for  goods,  ^ares 
and  merchandise  sold  and  delivered,  or  for  work 
and  labour  done.''  It  might  have  been  for  rent 
duo,  for  money  advanced,  money  received  to  the 
use  of  the  plaintiff,  and  even  for  money  claimed 
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bjTthe  plaintiff  as  due  exdebito,  and  cbargedtn  1824. 
the  books  of  the  intestate.  It  is  obvious,  that  the 
magistrate  had  no  authority  to  take  cognizance  of 
these  cases,  and  of  othersi  which  might  be  stated ; 
and  since  his  jurisdiction  was  strictly  special  and 
limited,  it  is  essential  to  the  validity  of  his  judg- 
menty  and  of  the  proceedings  under  it,  that  the  re- 
cord should  s6pw  that  he  acted  upon  a  case  which 
the  law  submitted  to  his  jurisdiction.  The  order 
of  the  County  Court,  for  the  sale  of  the  defendant's 
land,  having  been  founded  upon  this  judginentji  is 
exposed  to  the  same  objection  which  applies  to 
the  judgment  itself.  If  the  judgment  was  void,  an 
execution,  or  order  of  sale,  founded  upon  it,  was 
equally  so.  This  Court  must,  therefore,  decide, 
that  the  deed  from  the  Sheriff  to  Sappington,  under 
whom  the  defendant  elaims,  was  utterly  void,  ha- 
ving been  made  without  any  legal  autfa[prity. 

3.  The  next  question  is,  whether,  finder  the  cir- 
cumstances stated  in  the  bilL  of  exceptions,  the 
possession  of  the  defendant  was  protected  by  the 
statute  of  limitations  of  the  State  of  Tennessee  ? 
This  statute,  which  passed  id  the  yep  1797,  en- 
acts, '^  that  In  all  oases  wherever  any  person  or 
f^rsons  shall  have  had  eeven  years  peaceable  pos- 
session of  any  land,  by  virtue  of  a  grant,  or  deed  of 
conveyance,  founded  upon  a  grSant,  and  no  legal 
dlium  by  suit  in  law  be  set  up  to  said  land,  within 
the  above  said  term,  that  then,  and  in  that  case, 
the  person,  &c.  &c.  holding  possession  as  afore- 
Mid,  shall  be  entitled  to  hold  possession,  in  prefer- 
ence to  all  other  claimants,  of  such  quantity  of  land 
OS  shall  be  specified  in  his,  her,  or  their  said  grant. 


Turner. 
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1 824.    or  deed  of  conveyance,  founded  on  a  grant  as  afore- 

V.  In  the  case  of  P//f /onV  Irsnee  r.  Easton^  ( 1  Wheat. 

Rep.  476  J  a  construction  of  the  above  act  waa 
given  by  this  Court,  in  which  it  was  decided,  that 
a  possession  of  seven  years  is  a  bar,  only  when  it 
is  held  under  a  grant,  or  under  a  deed  founded  on 
a  grant ;  and  that,  as  the  defendant,  in  that  case, 
showed  no  title  under  the  trustees  of  the  town  of 
Nashville,  nor  under  any  other  grant,  his  seven 
years  possession  was  insufficient  to  protect  his 
title,  or  to  bar  that  of  the  plaintiff,  under  a  convey- 
ance from  the  trustees. 

That  was  a  stronger  case  for  the  defendant  than 
the  present ;  for  in  that  the  defendant  gave  in 
evidence  a  deed,  for  a  valuable  consideration,  from 
Josiah  Love  to  William  T  Lewis,  at  a  time  when 
the  possession  of  the  lane  in  controversy  was  va- 
cant. That  Lewis,  immediately  afler  the  convey- 
ance, took  possession  of  the  land,  made  valoable 
improvements  thereon,  and  continued  so  possessed 
for  about  seventeen  years>  when  he  sold  and  con- 
veyed the  same  to  the  defendant,  who  took  and 
continued  the  possession  until  the  ejectment  was 
brought.  Here,  then,  was  an  entry  upon  land  in 
the  actual  possession  of  no  parson,  under  a  bona 
fide  deed,  and  a  long  continued  possession  under 
that  title,  which  could  not  avail  the  defendant,  be- 
cause he  could  not  trace  a  connected  title  up  to  a 
grant.  In  the  present  case,  it  appears,  from  the 
defendant's  own  showing,  that  Sappington,  under 
whom  he  claims,  had  no  title.  If  the  defendant 
claims  under  a  grant,  or  under  mesne  conveyances. 
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which  connect  him  with  a  grant,  he  gains  a  prefer-  1 824. 
ence,  by  seven  yean  poseeasion,  over  all  other 
claimants,  however  superior  their  title  may  be  to 
hie,  independent  of  such  possession.  But  this 
poflsession  is  of  no  value  to  him,  unless  he  can 
show  such  a  title  as  is  above  described.  The  case  of 
Harris  and  Holmes  v.  Bleriso^s  lessee,  decided  by 
the  Supreme  Court  of  Errors  and  Apj>eals  of  the 
State  of  Tennessee,  in  January,  1821,  of  which  a 
manuscript  report  was  handed  to  the  Court,  seems 
in  principle  to  be  undistinguinhable  from  the  pre- 
sent, except  that  in  that,  the  defendant  connect- 
ed himself  with  a  grant ;  if  the  state  of  the  case, 
which  is  very  imperfectly  set  forth,  in  the  opinion 
of  one  of  the  Judges,  is  rightly  underatnod  by  this 
Court.  But  the  infirmity  of  the  defendant's  title 
lay  in  one  of  the  links  of  the  chain,  which  was 
that  of  a  deed  from  executors  who  had  no  power 
to  sell  and  convey  by  the  law,  nor  was  it  given  by 
the  will  of  the  testator.  Even  a  deed  of  confirma- 
tion, which  was  executed  with  a  view  to  cure  this 
defect  in  the  title,  was  unavailing,  "because,^  to 
use  the  language  of  one  of  the  Judges,  ^'  the  act 
to  be  confirmed  was  void.''  In  the  case  before  the 
Court,  the  defect  in  the  defmdant's  chain  of  title, 
is  the  want  of  authority  in  the  Sheriff  to  convey 
to  Sappington,  wluch  rendered  his  deed  abso- 
lutely void. 

The  Court  is,  therefore,  of  opinion,  that  the 
Court  below  erred  in  stating  to  the  jury  that  the 
deed  to*Bappington,  under  the  judgment  of  Sap- 
piagton's  administrator  against  Walker,  was  suffi- 
cient  to  vest  the  title  of  Walker  in  Sappington; 
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1824.  and  that  the  Heeds  referred  to  were  of  such  a  cO' 
lour  or  appearance  of  title  as,  connected  with 
seven  years  peaceable  and  continued  possession, 
by  the  persons  claiming  under  them,  and  the  grant 
to  Walker,  would  protect  tlie  possessor  under 
the  statute  of  limitations.  It  is  deemed  unneces- 
sary to  notice  the  third  point,  because,  if  the 
charge  requires  of  o  defendant  more  than  the  law 
does,  to  entitle  him  to  the  benefit  of  the  seven 
years  posxesaion,  it^is  so  far  favourable  tor  the 
plHintiff  in  error.  It  certainly  docs  not  re<luire  of 
him  less*  Neither  does  the  Court  notice ^tbe  She- 
rifTs  deed  to  Sappington  for  the  lot  in  controversy, 
purchasf'd  by  him  at  public  auction,  unde^  process 
of  the  County  Court,  for  uun-paynient  of  taxes, 
as  that  subject  was  not  noticed  by  the  Judge,  in  his 
charge  to  the  jury,  and  it  can,  therefore,  present 
no  question  for  the  considi^^ration  of  this  Court. 

Judgment  reversed,  and  a  f>en%re  facias  de  %iozo 
awarded. 

Judgment.  This  cause  came  on  to  be  heard, 
&ff.  Qfl  consideration  whereof,  his  Court  is  of 
opinion,  that  the  isaid  Circuit  Court  ok  ed  in  stating 
to  the  jury  that  the  deed  to  R.  B.  Sappington. 
under  the.  judgment  of  said  M.  B.  Sappington's 
administrator  against  said  Walker,  was  sufficient  to 
vest  the  title  of  said  Walker  in  said  Sappington, 
and  that  the  deeds  referred  to,  wer6  of  such  a  co- 
lour or  appearance  of  title,  as,  connected  with 
*  seven  years  peaceable  and  continued  posseasioni 
by  the  person  claiming  under  tbem,  and  the  grant 
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to  said  Walker,  would  protect  tine  poflsesaion  un- 
der the  statute  of  limitations.     It  is,  thereforei     c^a^ 
OBDERED  and  AOJUDQEOy  that  the  judgment  of  the        ▼. 
said  Circuit  Court  in  this  case  be,  and  the  same     ^^^^ 
hereby  is  reversed  and  annulled. 


[Paac-tice.] 

Catlett  y.  Brodie. 

Under  the  judiciary  act  of  1780,  ch.  20.  s.  22.  the  securicj  to  h^ 
taken  from  the  plaintiff  in  error,  by  the  Judge  signing  a  citation 
on  a  writ  of  error,  must  be  sufficient  to  secure  the  whole  amoont 
of  the  judgment,  and  is  not  to  be  confmed  to  such  damages  u  tiM 
appellate  Court  maj  adjudge  for  the  delay. 

Mr.  Justice  Story  delivered  the  opinion  of  the  JIftrAim. 
Court. 

A  motion  has  been  made  to  dismiss  this,  and 
several,  other  suits,  unless  the  plaintijBT  in  error 
shall  give  new  bonds  for  the  prosecution  of  the 
writ,  within  a  limited  period,  to  be  fixed  by  the 
Court,  upon  the  ground  that  the  writs  of  erroir  have 
been  allowed  by  the  Judges  of  the  Circuit,  Court 
for  the  Dis  ict  of  Columbia,  upon  bonds  being 
given  in  small  sums  to  respond  the  damages  and 
costs,  the  debts  secured  by  the  judgments  being, 
very  much  larger. 

The  judiciary  act  of  1780,  ch.  20.  s.  22.  re- 
quires every  Judge  or  Justice,  signing  a  citation  on 
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1824.  and  that  the  Hoeds  referred  to  were  of  such  a  co- 
lour or  appearance  of  title  as,  connected  with 
seven  years  peaceable  and  continued  possession, 
by  the  persons  claiming  under  them,  and  the  grant 
to  Walker,  would  protect  the  possessor  under 
the  stntute  of  limitations.  It  is  deemed  unneces* 
sary  to  notice  the  third  point,  because,  if  the 
charge  requires  of  o  defendant  more  than  the  law 
does,  to  entitle  him  to  the  benefit  of  the  seven 
years  possession,  it^is  so  far  favourable  tor  the 
plHihtiff  in  error.  It  certainly  docs  not  re<luire  of 
him  less.  Neither  does  the  Court  notice  ^tbe  She- 
rifTs  deed  to  ^ppington  for  the  lot  in  controversy, 
purchas'^d  by  him  at  public  auction,  under  process 
of  the  Connry  Court,  for  non-payment  of  taxes, 
as  that  subject  was  not  noticed  by  the  Judge,  in  his 
charge  to  the  jury,  and  it  can,  therefore,  present 
no  question  for  the  consid0ration  of  this  Court. 

Judgment  reversed,  and  a  venire  facias  de  fioto 
ifiwarded. 

Judgment.  This  cause  came  on  to  be  heard, 
&e.  Oil  consideration  whereof,  His  Court  is  of 
opinion,  that  the  said  Circuit  Court  r^i  ed  in  stating 
to  the  jury  that  the  deed  to  R.  B.  Sappingtoa. 
under  the.  judgment  of  said  M.  B.  Sappington's 
adminbtrator  against  said  Walker,  was  sufficient  to 
vest  the  title  of  said  Walker  in  said  Sappington, 
and  that  the  deeds  referred  to,  wer6  of  rach  a  co* 
lour  or  appearance  of  title,  as,  connected  with 
seven  years  peaceable  and  continued  pos^easioni 
by  the  person  claiming  under  them,  and  the  gram 
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to  said  Walker,  would  protect  the  poesestton  un- 
der the  statute  of  limitations.  It  is,  therefore^ 
OBDERED  and  ADJUDGED,  that  the  judgment  of  the 
said  Circuit  Court  in  this  case  be,  and  the  same 
hereby  is  reversed  and  annulled. 


fPKACTICE.] 

Catlett  V.  Brodie. 

Under  the  judiciary  act  of  1780,  ch.  20.  s.  2£.  the  securitj  to  h^ 
taken  from  the  plaintiff  in  error,  by  the  Judge  signing  a  citation 
op  a  writ  of  error,  must  be  sufficient  to  secure  the  whole  amoont 
of  the  judgment,  and  is  not  to  be  confined  to  such  damages  u  tiM 
appellate  Court  may  adjudge  for  the  delay. 

Mr.  Justice  Story  delivered  the  opinion  of  the  MntSim. 
Court. 

A  motion  has  been  made  to  dismiss  this,  and 
several,  other  suits,  unless  the  plaintijBT  in  error 
shall  give  new  bonds  for  the  prosecution  of  the 
writ,  within  a  limited  period,  to  be  fixed  by  the 
Court,  upon  the  ground  that  the  writs  of  erroir  have 
been  allowed  by  the  Judges  of  the  Circuit,  Court 
for  the  Dis  ict  of  Columbia,  upon  bonds  being 
given  in  small  sums  to  respond  the  damages  and 
costs,  the  debbsi  secured  by  the  judgments  being, 
very  much  larger. 

The  judiciary  act  of  1780,  ch.  20.  s.  22.  re- 
quires every  Judge  or  Justice,  signing  a  citation  on 
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1924.  a  writ  of  error,  to  take  good  and  sufficient  tecu- 
rily  that  the  plaintiff  in  error  **  sliall  prosecute  hid 
writ  to  effect,  and  answer  all  damages  und  costs, 
if  he  fails  to  make  his  plea  good/'  A  writ  of 
error  lodged  in  the  Clerk's  office,  within  ten  dayc^ 
after  the  rendition  of  judgment,  operates  as  a 
supersedeas  of  execution ;  and  the  question  ari- 
ses, whether,  in  cases  where  it  operates  as  a  super- 
sedeaSf  the  security  taken  by  the  Judge  or  Justice 
ought  not  to  be  sufficient  to  secure  the  whole 
amount  of  the  judgment 

It  has  been  supposed  at  the  argument,  that  the 
act  meant  only  to  provide  for  such  damages  and 
costs  as  the  Court  should  adjudge  for  the  delay. 
But  our  opinion  is,  tiiat  this  is  not  the  true  intef- 
pretation  of  the  language.  The  word  *^  damages" 
is  here  used,  not  as  descriptive  of  the  nature  of 
the  claim  upon  which  the  original  judgment  is 
founded,  but  as  descriptive  of  the  indemnity 
wltich  the  defendant  is  entitled  to,  if  the  judg- 
ment is  affirmed.  Whatever  losses  he  may  sus- 
tain by  the  judgment's  not  being  satisfied  and  paid, 
after  the  affirmance,  these  are  the  damages  which 
he  has  sustained,  and  for  which  the  bond  ought 
to  give  good  and  sufficient  security.  Upon  any 
suit  brought  on  such  bond>  it  follows,  of  course, 
that  the  obligors  are  at  liberty  to  show  that  no  da- 
mages have  been  sustained,  or  partial  damages 
only;  and  for  such  amount  onlv  is  the  obligee  en- 
titled to  judgment. 

In  the  present  case,  and  in  the  other  cases 
which  are  in  the  same  predicament,  the  Court  di- 
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rect3  that  these  suits  stand  dismissed,  unless  the 
plaintiflf  in  error  shall  give  good  and  suiTicicnt 
security  to  an  amqunt  to  secure  the  whole  judg- 
mcntSy  on  which  the  writs  are  brought^  within 
thirty  days  from  the  rising  of  this  Court,  such  se- 
curity to  be  taken  and  approved  by  any  Judge  or 
Justice  by  whom  a  writ  of  error  or  citation  may 
liC  allowed. 

Order.  It  is  ordered  by  the  Court,  on  motion 
off  Mr.  Key,  of  counsel  for  the  defendant  in  error, 
that  this  cause  do  siand  dismissed,  unless  the 
plaintill'  in  error  shall,  within  thirty  days  from  the 
rising  of  this  Court,  give  a  bond,  witii  good  and 
sufficient  security,  in  due  form  of  law,  to  prosecute 
liis  writ  with  effect,  and  to  answer  all  damages 
and  costs,  if  he  fail  to  make  his  plea  good ;  the 
amount  of  such  security  to  be  sufficient  to  secure 
the  whole  judgment,  in  case  the  same  shall  be 
affirmed,  and  be  not  otherwise  discharged ;  such 
security  to  be  taken  and  approved  by  any  Judge 
or  Justice  who  is  authorized  to  allow  a  writ  of  err 
ror  and  citation  on  the  said  judgment. 
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[ExTIirCUISHMENT.] 

Baits  v.  Peters  ^  Stebbins. 

A  covenant,  under  seal,  to  come  to.  a  settlement  wttbin  a  limited 
time,  and  to  pay  the  balance  which  might  be  found  due,  is  metely 
Goilaterai,  and  cannot  be  pleaded  as  an  extinguishment  of  a  ^mple 
contract  debt,  the  period^  within  whicli  the  scttleincnt  was  to  be 
made,  having  elapsed  before  the  commencement  uf  the  suit,  and 
the  plea  not  averring  that  any  such  settlement  had  been  made. 

ERROR  to  the  District  Court  of  Alabama. 

This  was  an  action  of  assomptsit,  commenced 
in  the  Court  below,  in  February,  1821,  by  Baits, 
the  plantiff  in  error,   against  Pdters  8d  Stebbins; 
the  defendants  in  error,  in  which  the  plaintiff  de- 
clared against  the  defendants,  upon  an  agreement 
to  account  with  him  for  goods  delivered  by  hitai  to 
the  defendants,  for  sale  on  commission,  and  also 
for  money  had  and  receiYed,  and  upon  an  in  $imml 
-camputassewt.    The  defendants  pleaded  the  fol-- 
lowing  pleas :  1st.  The  general  issue.    2d.  Pay- 
ment   3d.  An  agreement,  under  seal,  made  at 
New-York,'on  the  15th  of  July,  182!0,  and  long 
after  the  said  promises  and  undertaking,  between 
the  plaintiff  and  one  of  the  defendants,  by  which 
the  plaintiff  covenanted  not  to  sue  the  defendants 
within  six  months,  and  to  send  on  an  agent,  within 
the  same. term  of  time,  to  settle  the  accomits  widi 
the  defendants,  at  Blakely,  in  Alabama ;  and  the 
defendants  covenanted  to  come  to  a  settlement 
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with  the  said  agent,  and  to  pay  the  balance  which  1824. 
should  be  found  to  be  due.  To  this  last  plea 
there  was  a  demurrer,  and,  judgment  being  ren- 
dered thereon,  by  the  Court  below,  for  tlie  de- 
fendants, the  cause  was  brought  by  writ  of  error 
to  this  Court. 

The  cause  was  argued  by  Mr.  Wheatan,  for  the  ^^^-  -®'* 
plaintiff  in  error,  no  counsel  appearing  for  the 
defendants  in  error.  He  argued  that  the  agree- 
ment thus  pleaded  in  bar,  as  an  extinguishment, 
was  not  a  sufiicient  bar  to  th^  action,  but  was 
merely  a  collateral  undertaking,  which  did  not 
extinguish  the  original  demand.' 

Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  Court,  that  the  third  plea  was  bad. 
The  agreement  stated  in  that  pica,  although  under 
seal,  did  not  operate  as  an  extinguisliment  of  the 
simple  contract  debt.  The  agreement  was  but  a 
collateral  undertaking,  to  come  to  a  settlement 
within  a  limited  period,  which  had  elapsed  before 
the  commencement  of  the  suit,  and  to  pay  the 
balance  found  due  upon  such  settlement*  There 
was  no  averment  in  the  plea  that  any  such  settle- 
ment had  been  had,  under  that  agreement,  and, 
consequently,  the  covenant  to  pay  the  balance  did 
not  appear  to  have  attached  upon  the  demand. 

a  Tke  Baok  of  Columbia  v.  Patterson,  7  Crouch^  299.  808 
Day  ▼.  Leal,  14  Johns.  Htp.  404. 
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[Local  Law.J 

Sebree  and  others.  Plaintiffs  in  Error ^ 

V. 

Dork,  Defendant  in  Error. 

Ill  a  declaration  upon  u  promissory  note,  the  omission  of  the  placr 
where  it  is  payable  is  fatal. 

Secondary  evidence  of  the  contents  of  written  instruments  is  not 
admissible,  when  the  originals  are  within  the  control  or  custody  of 
the  party. 

This  rule  of  evidence  is  not  dispensed  with  by  the  local  statutes  of 
Kentucky,  which  provide  that  no  person  shall  be  permitted  to  deny 
bis  signature,  as  maker  or  assignor  of  a  note,  in  a  suit  against  him, 
unless  he  will  make  an  affidavit  denying  the  execution  or  assign- 
ment. These  statutes  do  not  dispense  with  proof  of  the  existence 
of  the  inttniment,  or  of  the  right  of  the  party  to  hold  it  by  as- 
signment. 

FA.  %itk.  This  cause  was  argued  by  Mr.  Bihbi*  for  the 
plaintiffs  in  error,  and  by  Mr.  Wickliffe^  for  the 
defendant  in  error. 

MarckM.       jf^.  Justice  Story,  delivered  tlie  opinion  of  tlie 
Court. 

This  is  a  writ  of  error  to  tlie  Circuit  Court  of 
Kentucky.     The  action  was  brought  by  Dorr,  as 

a  He  cited,  Hardin.  Rep.  223.  3  Mort^.  ITeii.  Aqp.  Id9. 
i  Mar$h.  228.  2  Monk.  256.  522.  610.  614.  1  Ooiidl,  29a 
Flint.  Dec.  152.  1  BM,  239. 542.  596.  2  Bibb,  34.  3  BOb, 
6.227.  .4JBf66,  286.527.  290.424.  556.  TJohu.R^  174. 
4  Johns.  Rep.  1.  3  Cainet,  112.  2  Mau^  Rep.  433.  5  Owiel, 
322.    1  Sound.  32. 

6  Who  cited,  1  Marek.  Ken.  Rep.  535.  541.  2  JICmA.  25C( 
5.  Cranck.  135.    2  Bibh,  35.    1  Pkmpe  on  Erid.  286. 
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dsstguce,  against  Sebrec  and  Johnson,  as  assignors,     1 824. 
vjpon  two  notes,  under  seal,  made  to  them  by  the 
Lexington  Manufacturing  Company.     The  decla- 
ration, instead  of  distinct  counts  upon  each  note, 
combines,  in  an  inartificial  manner,  both  notes  in 
a  single  count.      It  states,  that  '''the  Lexington 
Manufacturing  Company,  by  their  corporate  seal, 
and  signed  by  John  T.  Mason,  jun.,  their  presi« 
dent,  did,  on  the  12th  day  of  March,  1818,  at,  &c., 
execute  and  cause  to  be  made,  their  note  or  wri- 
ting obligatory,  by  which  they  did  oblige  them- 
sclvejsto  pay  to  John  T.  Mason,  and  James  John- 
son, twelve  months  after  th6  date  of  the  said  wri- 
ting, 10,065  dollars  and  88  cents ;  and  on  the  same 
day,  and  at  the  same  place,  did  execute  their  other 
writing  obligatory,  in  like  manner,  by  which  they 
bound  and  obliged  themselves  to  pay  to  the  sajd 
James  Johnson  and  John  T.Mason  the  further 
sum  of  311  dollars  and  31  cents  ;•*  omitting  to  state 
when  the  last  note  was  payable.     It  then  proceeds 
to  allege  the  endorsements  of  the  notes  to  the 
plaintiff,  the  presentment  of  the  same  to  the  Lex- 
ington Manufacturing  Company  for  payment,  the 
refusal,  and  protest  for  non-payment,  and  the-  com- 
mencement and  prosecution  of  suits  to  final  judg- 
ment and  execution,  against  the  Company,  for  the 
amount  of  the  notes,  in  the  General  Court  of  Ken- 
tucky ;  the  return  upon  the  execution,  that  no  pro- 
perty could  be  found,  and  due  notice  to  the  defend- 
ants.    It  farther  avers,  that  the  General  Court 
had  jurisdiction  of  the  suits,  and  that,  in  conside- 
ration of  the  premises,  the  defendants  became  in- 
debted and  promised  to  pay  the  amount   to  the 
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1824.  plaintiff.  There  were  also  counts  for  goods  sold, 
and  for  money,  had  and  received.  The  cause 
came  on  for  trial  upon  the  general  issue  ;  and  the 
only  evidence  produced  by  the  plaintiff  to  support 
his  action,  was  the  records  of  the  foregoing  suits, 
which  also  contained  copies  of  the  original  notes, 
and  of  the  protests  by  the  Notaiy.  The  defendants 
then  prayed  the  Court  to  instruct  the  jury,  1 .  that 
the  plaintiff  had  not  made  out  a  good  cauisc  of  ac- 
tion ;  2.  that  the  records  and  proceedings  iiforcsaid 
were  not  evidence  against  the  defendants,  because 
it  did  not  appear  that  the  General  Court  had  cog- 
nizance of  the  subject  matter ;  3.  That  the  records 
were  not  sufficient  evidence  of  diligence  on  the 
part  of  the  plaintiff,  nor  of  the  insolvency  of  the 
makers,  nor  of  the  assignment  by  the  defendants. 
The  Court  overruled  the  motion,  and  instructed 
the  jury,  that  the  records  entitled  the  plaintiff  to  a 
verdict  against  the  defendants  ;  and  to  these  pro- 
ceedings on  the  part  of  the  Court,  the  defendants 
filed  theiVbiU  of  exceptions,  and  have  thus  b.rougfat 
the  same  points  for  consideration  before  this 
Court. 

By  the  local  law  of  Kentucky,  instruments  of 
this  nature  are  assignable ;  and  if  due  and  reason- 
able diligence  is  used  by  the  assignee,  to  procure 
payment  from  the  maker,  by  the^  speedy  com- 
mencement and  prosecution  of  a  suit  against  him, 
and  satisfaction  cannot  b€i  obtained  upon  the  judg- 
ment and  execution  in  such  suit>  the  assignor  is 
responsible  fpr  the  amount.  But  without  such  suit, 
nonaction  lies  against  the  assignor.  It  is  also  pro- 
vided by  the  statutes  of  Kentucky,  and  the  sub- 
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latdnce  of  these  statutes  has  been  incorporated  into     1 824. 
the  rules  of  the  Circuit  Court,  that  no  person  shall  ^'^'^^^7^ 
be  permitted  to  deny  his  signature,  as  maker  or      _v. 
as  assignor,  in  a  suit  against  him,  founded  on  in- 
struments of  this  nature,  unless  he  will  make  an 
affidavit  denying  the  execution  or  assignment. 

These  explanations  are  necessary,  to  enable  ps 
more  accurately  to  understand  the  nature  and 
bearing  of  the  objections  relied  on  at  the  bar,  to 
reverse  the  presefat  judgment. 

The  first  objection  that  occurs,  upon  the  exami- 
nation of  this  cause,  is,  that  the  note  for  311  dol- 
lars and  SI  cents,  is  not  statejd  in  the  declaration 
to  be  payable  at  any  particular  time ;  and  if  this 
be  not  a  substantial  infirmity  in  the  count,  the  con- 
clusion of  law  is,  that  the  note  was  due  presently, 
or  on  demand.  Now,  the  record  of  the  suit,  whfcfa 
is  offered  to  show  due  diligence  in  endeavouring 
to  recover  this  note  from  the  maker,  is  not  found- 
ed on  a  note  payable  on  demand,  but  on  a  note 
payable  tu)dve  months  after  the  date  f  so  that 
thereisa  material  variance  between  the  note  decla- 
red on  in  this  suit,  and  the  note  which  was  decla- 
red on  in  the  record  offered  in  evidence.  If  we 
admit  the  copy  of  the  note. in  the  same  record  to 
be  evidence,  a  farther  difficulty  is  presented ;  for 
CD  its  face,  the  note  purports  that,  "twelve  months 
after  date,  the  Preeident,  Directors  and  Company 
of  the  Lexington  Manufacturing  Company  pro- 
mise topay  to  James  Johnson  and  John  T.  Mason, 
jun.,  or  their  o^der,  311  dollars  and  31  cents,  ne- 
gotiable and  payable  at  the  Office  of  Discount 
and  Deposit  of  the  Bank  of  the  United  States, 
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1824.     at  Lexinsftonj  without  defaJcation,  far  talue  re 
^^-^"y^^  ceived.^^     Tlie  variance  of  this  note  from  that  de- 

Sebrec 

V.  scribed  in  the  present  declaration,  is  very  striking. 
It  is  payable  to  the  defeutlants,  or  order ^  in  twelve 
months  after  date,  and  at  the  Bank  of  Diicount 
and  Deposit  of  the  United  Statesj  in  Lexington. 
These  are  all  material  parts  of  the  note,  and  they 
are  all  omitted  in  the  declaration.  The  variance, 
then,  in  this  view  also,  would  be  fatal.  And  it 
may  be  added,  that  in  the  suit  in  the  General 
Gourty  the  declaration  also  omits  to  state,  that  the 
note  was  payable  to  order,  and  at  the  Bank  of  the 
TJnited  States  ;  so  that,  in  fact, the  note  is  materially 
different  from  the  declaration,  in  botli  suits.  In 
regard,  too,  to  that  part  of  the  present  declaration, 
which  describes  the  note  for  10,065  dollars  and  88 
cents,  there  is  a  total  omission  to  state,  that  it  was 
''  negotiable  and  payable  at  the  Office  of  Discount 
and  Deposit  of  the  Bank  of  the  United  States, 
without  defalcation,  for  value  received,"  as  in  the 
copy  produced  in  the  record  it  purports  to  be;  and 
the  sameomission  occurs  in  the  declaration  in  the 
suit  in  the  General  Court.  Nothing  is  better 
established,  both  upon  principle  and  authority,  than 
that  if  the  place  where  a  note  is  payable  is  omitted 
in  the  declaration,  it  is  fatal ;  for  the  evidence 
produced  does  not  support  the  declaration.  There 
is  a  variance  in  tlie  essence  of  the  instrument,  as 
declared  on,  and  as  proved.  Upon  these  grouoda, 
then,  it  is  manifest,  that  the  record  produced  in 
evidence  did  not  support  th.e  plaindiTs  action.- 

There  is  another  objection,  which  is  equally  de- 
cisive of  the  case.     It  is,  that  there  was  no  pro- 
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duction  of  the  original  notes,  nor  any  excuse  of-  1824. 
fered  to  account  for  the  non-production  of  them,  at 
the  trial.  It  is  a  general  rule  of  the  law  of  evi- 
dence, that  secondary  evidence  of  the  contents  of 
written  instruments  is  not  admissible,  when  the 
originals  are  within  the  control  or  custody  of  the 
party.  Here  no  proof  was  offered,  to  show  that 
the  original  notes  were  impounded,  or  that  they 
were  not  within  the  possession  of  the  party^  or 
ivithin  the  reach  of  the  process  of  the  Court. 
Without  such  proof,  the  principles  of  the  common 
law  repudiate  the  introduction  of  copies;  and 
copies  were  all  that  the  record,  in  the  most  favour- 
able view  for  the  plaintiff,  presented  to  the  Court. 
But  it  is  said,  that  the  statutes  of  Kentucky,  al- 
ready referred  to,  dispense  with  the  proof  of  tlie 
execution  of  instruments  of  this  nature  by  the 
maker,  and  also  of  assignments  by  the  assignor, 
unless  the  party  will,  on  oath,  deny  the  signature 
and  the  assignment;  and  that  the  only  object  of 
producing  the  originals,  is  to  establish  these  facts. 
The  argument,  therefore,  is,  that  these  statuteable 
provisions  amount  to  a  dispensation  with  the  gene- 
ral rules  of  evidence  as  to  the  production  of  the 
original  notes.  But  to  us  it  appears,  that  the  sta- 
tutesof  Kentucky  ought  to  have  no  such  interpre- 
tation. The  object  of  the  Legislature  manifestly 
was,  to  dispense  with  the  formal  proof  of  instru- 
ments^ where  the  party  would  not  deny  on  oath 
the  fact  of  their  execution.  It  was  thought  incon- 
venient to  suffer  parties  to  take  advantaffe  of  un- 
eiqpected  objections,  and  multiply  delays  by  gene-^ 
ral  denials,  which  might  often  spring  up  by  surprise 
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1824.  at  the  trial,  and  thus  load  the  cause  with  heavy 
and  unnecessary  expenses.  But  it  would  be  most 
dangcrdus  to  allow  that,  because  the  proof  of  the 
execution  of  an  instrument  was  dispensed  with, 
therefore,  no  proof  of  its  existence,  or  of  tlie  right 
of  the  party  to  hold  it  by  assignment,  was  to  be 
required.  The  production  of  the  originals  might 
still  b&  justly  required,  to  ascertain  its  conformity 
with  the  declaration,  to  ascertain  whether  it  re- 
mained in  its  genuine  state,  to  verify  tlie*  title  by 
assignment  in  the  plaintiff,  to  trace  any  payments 
which  might  have  been  made  and  endorsed,  and 
to  secure  the  party,  from  a  recovery  by  a  bonajide 
holder  under  a  subsequent  assignment.  These  arc 
impo'rtant  objects,  and  which  no  wise  Legislature 
would  lose  sight  of;  and  it  is  too  much  to  expect 
any  Court  of  justice  to  infer,  upon  so  slight  a  foun- 
dation, the  abolition  of  those  sjstlutary  rules  of 
evidence  which  constitute  the  great  security  of  the 
property  and  rights  of  the  citizens. 

We  are,  therefore,  of  opinion,  that  the  records, 
however  admissible  for  the  purpose  of  showing 
due  and  reasonable  diligence  by  suit,  were  not 
legal  evidence  of  the  assignment  of  the  notes,  so 
as  to  dispense  with  the -production  of  the  origi- 
nals. 

It  is  unnecessary  to  go  into  the  question  as  to 
the  jurisdiction  of  the  General  Court  over  the  suit 
against  the.  Lexington  Manufacturing  Company, 
and  what  would  be  the  legal  effects  growing  out 
of  the  defect  of  such  jurisdiction.  These,  as  well 
as  some  other  minor  points,  may  be  passed  over. 
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since  the  cause  may  be  disposed  of  without  enter- 
ing upon  the  discussion  of  them. 

It  is  the  opinion  of  the  Court,  that  the  Circuit 
Court  erred  in  instructing  the  jury,  that  the  records 
aforesaid  entitled  the  plaintiff  to  a  verdict;  and  the 
judgment  must,  therefore,  be  reversed,  and  a  ve- 
ssirefacia$de  novo  be  awarded. 

Judgment  accordingly. 


[Lex- Loci.] 

Kerr,  Appellant, 

V. 

The  Devisees  of  A.  Moon,  Respondents^ 

The  dtsporitioB  of  real  property,  by  deed  or  will,  is  subject  to  the' 
laws  of  the  country  whetu  It  is  situated. 

Where  the  de? isor  was  entitled  to  warrants  for  land  in  the  Virgini* 
Military  District  in  the  State  of  Ohio,  under  the  laws  and  ordi- 
nances of  Virginia,  on  account  of  his  military  services,  and  made 
a  will  in  Kentucky,  devising  the  lands,  which  was  duly  proved  and 
registered  according  to.  the  laws  of  that  State:  HM^lhat  although 
the  title  to  the  land  was  merely  equitable,  and  that  not  to  any  spe- 
cific tract  of  land,  it  could  not  pass,  unless  by  a  will  proved  and  re^ 
gistered  according  to  the  laws  of  Ohio. 

SiT«n  adiftitGng  it  to  have  been  petional  property*  a  person  claiming 
'  under  a  will  proved  in  one  Sute,  cannot  intermeddle  with,  or  sue  for, 
the  effects  of  a  testator  in  another  State,  unless  the  will  be  proved 
in  dieUitter  6tate,or  it  is  permitted  by  some  law  of  that  Sute. 

teatUBentary  give  ta  aof  executor  no  authority  to  sue  ibr  t&e 
I  eetate  of  his  testator,  out  of  the  jurisdiction  of  the  Bute 
by  which  they  were  granted. 

Under  die  statute  of  Ohio»  whidi  permits  wills  maHe  xn  other  States 
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1824.  concerning  property  in  that  State,  to  hfi  proved  and  recorded  in  the 

\^0~ ,  -^^r       Court  of  the  county  where  the  property  lies,  it  must  appear  that  the 

Kerr  requisitions  of  the  statute  liave  been  pur^^ucd,  in  or(h*r  to  give  the 

V.  will  the  same  validity  and  effect  as  if  made  within  tlic  State. 

Moon. 

APPEAL  from  the  Circuit  Court  of  Ohio. 

Feh  sort.        This  cause  was  argued  by  Mr.  Scott  for  the 
appolla  n,  and  by  Mr-  Brush  for  the  respondeots. 

March  iM.     Mr.  Justice  Washington  delivered  the'  opinion 
of  the  Court. 

The  respondents  filed  their  bill  in  tlic  Circuit 
Court  for  the  District  of  Ohio,  in  which  it  is  sta- 
ted, that  Archelaus  Moon  was,  in  his  lifetime,  en- 
titled to  warrants  for  4000  acres  of  land  in  the 
Virginia  Military  District,  between  the  Scioto  and 
Little  Miama  rivers,  in  the  State  of  Ohio,  under 
the  ordinances  and  laws  of  Virginia,  on  account 
of  his  services  as  a  captain  in  the  Virginia  line  on 
continental  establiflhment,  during  the  war  of  the 
revolution.  That,  being  so  entitled,  he,  on  the  8th 
of  May,  1796,  in  the  county  of  Fayette,  in  Ken- 
tucky, where  be  resided,  diity  made  and  published 
his  last  will  and  testament,  which,  after  his  de- 
cease, in  the  same  year,  was  proved  and  admitted 
to  record  in  the  Court  of  that  county;  an  authen- 
ticated copy  whereof,  with  the  probate  annexed, 
is  made  an  exhibit,  and  referred  to  as  part  x>f  the 
bill.  That  by  this  will,  the  testator  devised  the 
aforesaid  land  to  the  complainants,  his  widow  and 
children.  The  bill  then  sets  forth,  that  on  the  2d 
of  January,  1809,  four  warrants,  for  1000  acres 
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each|.  were  granted  to  Robert  Price,  assignee  of    1824. 
Josiah  P.  Moon,  and  George  C.  Friend,  and  Mar- 
tha his  wife,  formerly  Martha  Moon,  who  are  de- 
scribed in  the  assignment,  as  the  only  children 
and  representatives  of  Archibald  Moon,  deceased ; 
which  warrants  wore,  some  time  in  the  same  or  the 
succeeding  year,  assigned  by  Price  to  the  defen* 
dant  Kerr,  who,  in  March,  1810,  made  fifteen  en- 
tries or  locations  thereon,  amounting  in  the  whole 
to'3723  acres,  leaving  277  acres  unlocated.   That, 
some  time  in  the  winter  of  181 1,  the  complainants 
gave  notice  to  Kerr  of  their  claim  to  the  said  war- 
rants and  land,  and  of  their  intention  to  prosecute 
the  same,  personally,  in  writing,  and  by  a  publica- 
tion in  a  newspaper  printed  in  Chilicothe.     That 
ArchelauB  and  Archibald  Moon  were  the  same, 
name  and  person,  and  that  Josiah  P.  Moon  and 
Martha  Friend  were  hiR  children  by  his  first  wife, 
and  were  disinherited  by  the  aforesaid  will.    That 
the  defendant  had  notice  that  the  assignment  to 
Price  was  fraudulent.     The  bill  prays  a  discovery 
of  the  matters  so  alleged,,  and  a  decree  thatithe  de- 
fendant Kerr  assign  the  evidencesof  title  to  the  said 
lands  to  the  ccHnplainants,  and  for  general  relief. 

The  answer  admits  that  the  defendant  purcha- 
sed from  Robert  Price,  in  September,  1809,  four 
several  land  warrants,  for  1000  acres  each,  for 
whicb  he  paid  and  secured  to  be  paid  to  said 
Price,  the  sum  of  2663  dollars.  That  the  war- 
rants issued  for  the  military  services  of  Archibald 
Moon,  and  that  they  were  assigned  to  the  defen- 
dant at  the  time  of  his  purchase.  That  in  March, 
1810,  and  at  different  times  thereafter,  the  defen- 
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1824.  dant  made  various  entries  of  land  on  the  said 
warrants,  in  the  Virginia  military  district,  believing 
his  title  to  said  warrants  to  be  unquestionable ;  and 
that  the  lands  so  located  are  owned  either  by  the 
said  defendant,  or  by  iliosc  to  whom  he  had  sold 
them.  The  defendant  denies  the  notice  charged 
in  the  bill,  except  that,  in  the  winter  of  1811,  he 
saw  the  publication  in  whir.h  the  claim  of  the  com- 
plainants was  asserted,  before  which  time  he  had 
sold  a  great  part  of  the  lands  to  different  persons 
for  a  valuable  consideration,  the  principal  ^part  of 
which  he  had  received,  and  that  some  of  the  pur- 
chasers have  made  valuable  improvements  on  the 
lands.  He  denies  all  knowledge  of  the  will,  or 
that  the  complainants  are  the  heirs  or  devisees  of 
.said  Moon. 

To  this  tinswcr  a  general  replication  was  put  ia, 
and  a  number  of  depositions  ^ere  taken  and  ap- 
pear in  the  record.  The  material  ttcts  which  they 
establish  are,  the  execution  of  Moon's  will ;  the 
proof  of  it,  and  its  admission  to  record  io  the 
County  Court  of  Fayette,  in  Kentucky ;  the  de- 
struction by  fire  of  the  Clerk's  office  of  that 
County  in  1809  or  1803,  with  most  of  its  records; 
and  that  an  attested  copy  of  the  above  will  was 
procured  and  admitted  to  record  in  the  said  Coun^ 
.Court,  in  conformity  with  a  special  act  of  the 
State  of  Kentucky,  for  supplying  the  evidence  of 
deeds,  wills,  and  other  records  of  the  said  office, 
which  had  been  consumed .  That  the  testator  was 
sotnetimes  called  Archelaus,  and  at  other  times 
Archibald;  and  that  he  h^  four  children  t>y  his 
first  Wife,  of  .whom  Josiah  P.  and  Martha  were 
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two,  and  six  children  by  his  last  wife,  who,  with     1834. 
his  widow,  are  the  plaintifl&i  in  this  suit  ^"^m^ 

After  a  reference  to  the  Master,  and  the  coming  ^^r. 
in  of  his  report,  a  final  decree  was  made  thereon, 
that  the  defendant,  Ken%  assign  to  the  complain- 
ants all  the  warrants,,  entries,  and  surveys  procu- 
red under  the  warrants  granted  to  Price,  and  by 
him  assigned  to  the  defendant ;  that  Kerr  was 
to  be  paid  by  the  complainants,  for  his  trouble  and 
expense  in  locating  and  surveying  the  said  lands, 
at  the  rate  of  £12  10«.  per  1000  acres ;  and  also, 
the  sum  of  487  dollars  and  48  cents,  which  he  bad 
paid  for  taxes  on  the  said  lands,  with  interest  there-* 
on.  From  this  decree  an  appeal  ivas  taken  to  diis 
Court. 

The  pbjection  principaUy  relied  upon  by  the  ap- 
pellant's counsel  is,  that  no  estate  in  the  lands  in 
controversy  passed  by  the  will  of  Archelau^Moon 
to  the  respondents,  because  the  same  was  not  pro- 
Ted  and  recorded  in  any  Court  of  the  State  of 
Ohio,  where  the  lands  lie,  in  conformity  with  the 
existing  laws  of  that  State.  By  an  ordinance  of 
Congress,  for  the  government  of  the  territory 
nordi-west  of  the  river  Ohio,  passed  on  the  ISth 
of  July,  1787,  it  is  declared,  that,  until  the  Gover- 
nor and  Judges  should  adopt  laws  as  prescribed  by 
that  ordinance^  estates  in  the  territory  might  be< 
devised  or  bequeathed  by  wills  in  writing,  signed 
and  sealed  by  the  testator,  (being  of  full  age,)  and 
attested  by  three  witnesses;  provided  such  vrills 
should  be  duly  proved  and  recorded  within  one 
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1884.    year  after  proper  Magiatrateai  Coarts,  and  Regis- 
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ters  should  be  appointed  for  that  porpose; 
7.'  It  is  an  unquestionable  principle  of  genera!  law, 
that  the  title  to,  and  the  disposition  of  real  proper- 
ty, must  be  exclusively  subject  to  the  laws  of  the 
country  where  it  is  situated.  This  was  decided 
in  the  case  oif  the  United  State$  v.  Crotby, 
(7  Ctanchy  115.)  The  application  of  this  princi- 
ple to  the  present  case,  is  controverted  by  the 
counsel  for  the  respondents,  upon  the  following 
grounds : 

1.  That  the  interest  of  the  testator  in  these 
lands  ought  to  be'  considered  and  treated  as  per- 
sonal estate,  and,  therefore,  it  might  Well  pass  by 
a  will,  proved  and  admitted  to  record  in  the  State 
where  the  testator  .died. 

2.  That  by  an  act  of  the  Legislature  of  Ohio, 
passed  on  the  25th  of  January,  1816,  audientica- 
ted  e6pies  of  wills,  proved  according  to  the  laws 
of  any  State  or  Territory  of  the  United  States, 
relating  to  any  estate  within  that  State,  are  allow- 
ed to  be  proved  in  the  Court  of  the  county  where 
toch  estate  shall  be ;  and  when  so  proved  and 
admitted  to  record,  they  are  declared  to  be  good 
and  valid  in  law,  as  wills  made  in  the  State. 

3  That  ab  no  objection  was  made  in  the  Cir- 
cuit Court  to  the  admission  of  the  audienticated 
copy  of  this  will,  it  ought  not  to  avail  the  appeBant 
in  this  <7ourt. 

I.  It  can  by  no  means  be  admitted,  that  tfiis 
is  to  be.  considered  in  the  light  of  personal  proper^ 
ty,  notwithstanding  the  title  of  Moon  rested  mere* 
ly  upon  a  legislatire  reservation  in  his  ^voor  by 
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the  State  of  Virginia,  which  was  to  be  afterwards  1824 
perfected  by  the  grant  of  a  warrant,  and  by  a  Io« 
cation,  survey  and  patent.  Although  his  title  to 
any  particular  tract  of  land  was,  in  the  first  in- 
stajice,  altogether  uncertain,  and,  even  after  loca- 
tion, was  purely  equitable,  still  the  subject  matter 
of  the  devise  was  land,  the  title  to  which  could  not 
be  acquired  or  lost,,  except  in  the  way  prescribed 
by  the  laws  of  Ohio.  But  could  it  even  be  con- 
ceded, that  this  was  personal  property,  it  would 
still  be  property  within  the  State  of  Ohio;  and  we 
hold  it  to  be  perfectly  clear,  that  a  person  claiming 
und  era  will  proved  in  one  State,  cannot  intermed- 
dle with,  or  sue  for,  the  effects  of  a  testator  in 
another  State,  unless  the  will  be  proved  in  that 
other  State,  or  unless  he  be  permitted  to  do  so  by 
some  law  of  that  state.  In  the  case  of  Doe  z. 
M^Farland,  (9  Cranchf  151.)  it  was  decided,  tliat 
letters  testamentary  gave  to  the  executors  ou  au- 
thority to  sue  for  the  personal  estate  of  the  testa- 
tor, out  of  the  jurisdiction  of  the  power  by  which 
the  letters  were  graut^d. 

2.  The  next  reason  assigned  why  the  general 
prtDciple  above  laid  down  does  not  apply  to  this 
case,  is  deemed  by  the  Court  altogether  insufii- 
cient;  because,  whatever  benefit  the  devisees  might 
have  derived  under  the  act  of  the  25th  of  January, 
1816,  had  they  pursued  the  requisitions  it  pre- 
scribes^ as  to  which  we  give  no  opinion,  it  is  a 
sufficient  answer  to  the  argument  drawn  from  that 
act,  to  observe,  that  its  requisitions  were  not  pur- 
sued. It  permits,  authenticated  copies  of  wills, 
proved  according  to  the  laws  of  any  State  of  this  , 
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1824«  Union,  ralatbg  to  any  estate  within  that  State, 
^*^2;J^  to  be  offered  for  probate  in  the  Court  of  the  county 
/.  where  the  estate  lies,  and  authorizes  the  same  to 
be  there  recorded ;  and  it  then  proceeds  to  declara 
the  effect  of  such  recording  to  be;  to  render  the 
will  good  and  Tfdid,  as  if  it  had  been  made  in  the 
State,  subject,  nevertheless,  to  be  contested  as 
the  original  migkt  have  been.  But  it  does  not 
appear  that  the  copy  of  this  will  was  ofiered  for 
probate  and  admitted  to  record.  Had  it  been  so 
oficfred,  it  might  have  been  contested,  and  for  any 
thing  that  we  can  say,  the  sentence  of  the  Court 
oif  Probate  might  have  been  not  to  admit  it  to 
record. 

3.  The  last  point  remains  to  be  considered. 
That  the  objection  to  the  validity  of  diis  will  to 
pass  the  lands  in  controversy  to  the  respondents, 
was  not  made  in  the  Court  below,  i$  highly  pro* 
bable,  as  we  observe  that  it  is  not  noticed,  much 
less  relied  upon,  in  the  answer.  Nevertheless,*  the 
will,  duly  proved  and  recorded,  according  to  the 
laws  of  Ohio,  constituted  the  sole  title  under 
which  the  plaintiffs  ifi  the  Court -t>elow  claimed 
the  lands  in^dispute.  It  was  as  essential,  there- 
fore, to  the  establishment  of  that  title,  to  allege 
in  the  bill,  and  to  prove  by  the  evidence,  or  by 
the  admission  of  the  defendant,  that  this  will  had 
been  proved  and -recorded,  according  to  the  laws 
of  *  Ohio,  as  to  set  forth  and  prove  the  existence 
of  the  will  itself.  The  defect  in  the  title  of  the 
respondents  appears  upon  the  face  of  the  bill, 
and  as  it  contains  no  allegation  that  a  copy  of  the 
frill  had  been  duly  proved  and  recwded,  die  de* 
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fendant  cannot  be  said  to  have  admitted  those     1824. 
facta  by  not  denying  them  in  his  answer. 

The  Court  erred,  therefore,  in  decreeing  an  as- 
signment of  all  the  warrants,  entries,  and  surveys 
under  the  warrants,  to  the  co*nplainants. 

Considering,  as  we  must,  in  the  present  state  of 
the  cause,  that  A.  Moon  died  intestate  as  to  these 
lands,  they  of  course  descend  to  those  persons  who 
are  entitled  to  the  same  according  to  the  laws  of 
Ohio ;  and  this  is  a  subject  fit  to  be  decided  by  the 
Court  below,  to  which  the  cause  must  be  remand- 
ed for  further  proceedings. 

Decree  reversed,  and  the  cause  remanded  for 
further  proceedings. 


[Local  Law.] 

Meredith  and  others,  AppeUanUf 

V. 

Picket  and  others,  ReipandenU* 

Under  the  following  eotry,  *^  H.  It  enters  SO(K>  acres  in  Keatiickjr, 
by  virtue  Qf  a  warrant  for  military  services  performed  by  bim  in 
the  last  war,  in  ikt  fork  of  the  firtt  fork  qf  Lukingf  running  up 
each  fork  for  quantity ;"  it  appeal  in  evidence,  that  at  the  first 
fork  of  Linking,  the  one  fork  was  known  and  generally  dis|in* 
guished  by  the  nainp  of  the  South  fork,  and  the  other  by  the  name 
of  the  main  Licking,  or  the  Blue  Lick  fork,  and  that  some  miles 
above  this  place  the  South  fork  again  forked :  AeU,  that  the  entry 
cqold  not  be  satisfied  with  lands  lying  in  the  first  fork. 
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1824.  Inwebacafley  the entiy could  noc be ezpUined, and tbesanreymp- 

i_^-^-^r  ported,  bj  oral  testimony.    The  notoriety  and  names  of  places 

Meredith  may  be  shown  by  such  testimony,  but  the  words  of  an  entry  ave  to 

^*  be  construed  by  the  Court  as  any  other  written  instrument. 

Ftk.Mh.  THIS  cause  was  argued  by  Mr.  BM,  for  the 
appellants,  and  by  Mr.  Talbot,  for  the  respon- 
dents. 

JW.  fijt  Mr.  Chief  Jystice  Marshall  delivered  the  opi- 
nion of  the  Court. 

This  case  depends  entirely  on  the  question, 
whether  the  entry  under  which  the  appellees  claim 
has  been  surveyed  on  the  land  for  which  it  calls. 

The  entry  is  in  these  words :  ''  Holt  Richeson 
enters  2000  acres  in  Kentucky,  by  virtue  of  a  war- 
rant for  military  services  performed  by  him  in  the 
last  war,  in  the  fork  of  the  firgt  fork  of  Licking, 
running  up  each  fork  for  quantity.'' 

It  is  shown  iu  testimony,  that  at  the  first  fork  of 
Licking,  the  one  fork  was  known  and  generally 
distinguished  by  the  name  of  the  South  fork,  and 
the  other  by  the  name  of  the  main  Licking,  or  the 
Blue  Lick  fork.  Some  miles  above  this  place  the 
Bouth  fork  again  forks.  The  land  of  the  appellees 
has  been  surveyed  in  the  first  fork. 

It  is  contended  by  the  appellants,,  that  the  entry 
calls  for  land  in  the  second  fork,  and  that  the  sur- 
vey, is  made  on  land  which  will  not  satisfy  its 
words. 

The  Court  concurs  in  this  opinion.  The  first 
fork  of  the  first  fork  cannot  be  the  first  fork  itself. 
Whatever  difficulties  may  attend  the  attempt  to 
pktee  the  lands  properly  the  Court  feels  none  in 


Picket 
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saying,  that  the  entry  cannot  be  satisfied  witli  lands     1824* 
lying  in  the  first  fork.  ^MtwdiA^ 

Some  other  objections  were  made  m  argument, 
which  it  is  unnecessary  to  notice,  as  this  is  com- 
pletely decisive  of  the  case. 

It  may  not,  however,  be  improper  to  bay,  that 
the  attempt  of  the  appellees  to  explain  their  en- 
try, and  to  support  their  survey,  by  deppsition;, 
cannot  avail  them.  It  is  the  proper  province  of 
testimony  to  show  the  notoriety  and  nam^s  of 
places,  but  not  to  explain  a  written  instrument. 
That  is  the  proper  province  of  the  Cdurt.  The 
Judges  must  construe  the  words  of  an  entry,  or  of 
any  other  title  paper,  according  to  their  own  opi- 
nion of  the  words  as  they  are  found  in  the  instru- 
ment itself,  and  not  according  to  the  opinion  of 
witnesses,  who  may  or  may  not  be  selected  for  the 
purpose. 

The  decree  of  the  Circuit  Court,  perpetuating 
the  injunctton  awarded  to  the  appellees  to  restrain 
the  appellants  from  proceeding  on  their  judgment 
in  ejectment,  is  erroneous,  and  ought  to  be  re- 
versed, and  the  bill  of  the  plaintiffs  in  the  Circuit 
Court  dismissed. 
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'-^S?' 

T. 

Cnife. 

[P«Aen«s.] 

Waldbn  ex  dem.  Dum  V.  Cbaig. 

Ill  cjeetanMity  an  mamdmuA,  to  as  to  enlarge  the  tann  laid  ia  Uic 
declaratioa,  win  be  pennitted,  in  the  diaeratiop  of  the  Coart 

Bote  writ  of  error  will  not  lie,  in  a  case  where  the  Court  below  has 
denied  a  motion  for  this  purpose. 

ERROR  to  the  Circuit  Court  of  Kentucky. 

In  1797,  John  Den,  lessee  of  Ambroee  Walden, 
instituted  an  action  of  ejectment  in  the  United 
States  District  Court  of  the  District  of  Kentucky, 
against  Richard  Fen,  as  casual  ejector.  The  de- 
claration states  a  demise  for  die  term  often  years 
from  the  15th  day  of  August,  1789.  At  March 
term,  1798,  ILewis  Craig  and  Jonathan  Rose  were 
admitted  defendants,  in  the  place  of  Richard 
Fen,  the  casual  ejector;,  and  entered  into  the 
usual  rule,  confessing  the  lease,  entry,  Stc  At 
June  term,  1800,  judgment  was  rendered  for  the 
plaintiff  for  his  term  yet  tp  come,  &c.  and  a  writ 
of  hob.  foe.  po$$.  was  awarded.  On^e  5th  dsf 
of  September,  1800,  Thomas  Bodley  and  others, 
claiming  as  landlords  of  Craig  and  Rose,  obtained 
an  injunction  tor  the  above  judgment.  At  May 
term,  1809,  the  bill  of  injunction  was  dismissed, 
for  «vant  of  jurisdiction.  In  September,  1811, 
Bodley  and  others  obtained  a  second  injunction 
to  stay  execution  on  the  judgment  at  law  in  eject- 
ments   At  May  term,  1812,  the  injunction  iiras 
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dissolved  on  hearing,  on  bill,  answers,  deposi-  ^5^* 
lions,  and  exhibits;  and  in  April,  1813,  the  com- 
plainants dismissed  their  bill*  Walden,  on  the  22d 
of  May,  1819,  took  out  a  writ  of  habifac.  po8$., 
which  was  quashed  by  the  Court,  on  the  ground, 
it  is  presumed,  that  the  term  stated  in  the  decla- 
ration in  ejectment  had  expired.  At  November 
term,  1821,.  Walden  moved  the  Court  to  enlarge 
the  term  stated  in  the  declaration.  The  Court 
being  divided,  the  motion  was  entered  as  over- 
ruled ;  and  the  plaintiff  (Walden)  took  out  a  writ 
of  error  to  the  judgmoi^tof  the  Court  on  this 
motion. 

This  cause  was  argued  by  Mr.  Taylor^*  for  the    ^^^M. 
plaintiff,  no  counsel  appearing  for  the  defendant. 

Mr.  Chief  Justice  Marshall  delivered  the  ojNi-   Fa.titi. 
nion  of  the  Court. 

Upon  this  case  two  questions  arise : 

1.  Ought  the  Circuit  Court  to  have  granted 
leave  to  the  plaintiff  to  extend  the  term  laid  in  his 
declaration.^ 

2.  Does  a  writ  of  error  lie  to  the  refusal  to  grant 
this  amendment  ? 

'  It  has  been  truly  said  in  argument,  by  the  couu'* 
sel  for  the  plaintiff  in.  error,  that  the  power  of 
amendment  is  extended  at  least  as  far  in  the  32d 

a  He  ciled  Cro.  Joe.  440.  1  Soft.  47.  2  5<r.  SOT.  ^Bmr, 
1U9.  4Afrr,2447.  Sir.  1772^  Cawp.Ml.  7Cntncky5e9. 
1  CramA^  110.  4  Cnmchj  237.  4  Cranckf  324.  5  CftDidl^ 
11.    5  Crmclb,  13.    GCramr^  206.    rCnmcA|  569* 
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1824.  section  of  the  judiciary  act,  as  in  any  of  the  Bri- 
^-fT^t^  tish  statutes;  and  that  thene  is  no  species  of  ac- 
T.  tion  to  which  the  discretion  of  the  Court  in  this 
^'*'*'  respect  ought  to  be  more  liberally  applied  than  to 
the  action  of  ejcctnient.  The  proceedings  are.  all 
fictitious,  fabricated  for  the  mere  purposes  of  jus- 
tice, and  there  is  every  reason  for  allowing  amend- 
ments in  matters  of  mere  form.  There  is  pecu- 
liar reason  in  this  case,  where  the  cause  has  been 
protracted,  and  the  plaintiff  kept  out  of  possession 
beyond  the  term  laid  in  the  declaration,  by  the  ex- 
cessive delays  practised  by  the  opposite  party. 
The  cases  cited  by  the  plaintifTs  counsel  in  argu- 
ment are,  we  think,  full  authority  for  the  amend- 
ment which  was  acfked  in  the  Circuit  Court,  and 
we  think  the  motion  ought  to  have  prevailed^  But 
the  course  of  this  Court  has  not  been  in  favour  of 
the  idea  that  a  writ  of  error  will  lie  to  the  opinion 
of  a  Circuit  Court,  granting  or  refusing  a  motion 
like  this.  No  judgment  in  the  cause  is  brought 
Qp  by  the  writ,  but  merely  a  decision  on  a  coUate- 
nl  motion,  which  may  be  renewed.  For  this  rea- 
son, the  writ' of  error  must  be  dismissed. 
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[Pkacticb.] 

The  United  States  v.  Josef  Perez. 

The  discharge  of  the  jury  from  giving  a  verdict  in  a  capital  cast« 
without  tlie  ooDsent  of  tiie  pritoner,  the  jury  being  unable  to  agree« 
is  not  a  bajT  to  a  subsequent  trial  for  the  same  offence. 

The  Court  is  invested  witii  the  discretionary  authority  of  dischvging 
the  jury  from  giving  any  verdict,  in  cases  of  thb  nature,  whenever. 
In  their  opinion,  there  is  a  manifeit  necessity  for  such  an  aet,  or 
the  ends  of  public  justice  would  otherwise  be  defeated. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  *v<»^  ^^o, 
Court. 

This  cause  comes  up  from  the  Circuit  Court 
for  the  southern  district  of  New- York,  upon  a  cer- 
tificate of  division  in  the  opinions  of  the  Judges  of 
that  Court.  The  prisoner,  Josef  Perez,  was  put 
upon  trial  for  a  capital  ofience,  and  the  jury, 
being  unable  to  agree,  were  discharged  by  the 
Court  from  giving  any  verdict  upon  the  indict- 
ment, without  the  consent  of  the  prisoner,  or  of 
the  Attorney  for  the  United  States.  The  prison- 
er's counsel,  thereupon,  claimed  his  discharge  as 
of  right,  under  these  circumstances ;  and  this  forms 
tlfe  point  upon  which  the  Judges  were  divided.  The 
question,  therefore,  arises,  whether  the  discharge 
of  the  jury  by  the  Court  from  giving  any  verdict 
upon  the  indictment,  with  which  they  were  char- 
ged, without  the  consent  of  the  prisoner,  is  a  bar 
to  any  future  trial  for  the  same  offence.  If  it  be, 
then  he  is  entitled  to  be  discharged  from  custody ; 
if  not,  then  he  ought  to  be  held  in  imprisonment 
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1824.  until  such  trial  can  be  |iad.  We  are  of  opinion^ 
UnitedStates  ^'^^^  ^^^  ^^^^  constitute  no  legal  bar  to  a  futare 
▼.  trial.  The  prisoner  has  not  been  convicted  or  ac- 
quittedy  and  may  again  be  put  upon  his  defence. 
We  think,  that  in  all  cases  of  this  nature,  the  kw 
has  invested  Courts  of  justice  with  the  authority 
to  discharge  a  jury  from  giving  any  verdict,  whene- 
ver,  in  their  opinion,  taking  all  the  circumstances 
into  consideration,  there  is  a  manifest  necessity  for 
the  act,  orlhe  ends  of  public  justice  would  other- 
wise be  defeated.  They  arc  to  exercise  a  sound 
discretion  on  the  subject;  and  it  is  impossible  to 
define  all  the  circumstances,  which  would  render 
it  proper  to  interfere.  To  be  sure,  the  power 
ought  to  be  used  with  the  greatest  caution,  under 
urgent  circumstances,  and  for  very  plain  and  ob- 
vious causes ;  and,  in  capital  cases  especially, 
Courts  should  be  extremely  careful  how  they  in- 
terfere with  any  of  the  chances  of  life,  in  favour  of 
the  prisoner.  But,  after  all,  thqy  have  tlie  right 
to  order  the  discharge ;  and  the  security  which 
the  public  have  for  the  faithful,  sound,  and  con- 
scientious exercise  of  this  discretion,  rests,  in  this, 
as  in  other  cases,  upon  the  responsibility  of  the 
Judges,  under  their  oaths  of  office.  We  are  aware 
that  there  is  some  diversity  of  opinion  and  prac- 
tice on  this  subject,  in  the  American  Courts ;  but, 
after  weighing  the  question  with  due  deliberation, 
we  are  of  opinion,  that  such  a  discbarge  constitutes 
no  bar  to  further  proceedings,  and  gives  no  right 
of  exemption  to  the  prisoner  from  being  again  put 
upon  trial.  A  certificate  is  to  be  directed  to  the 
Circuit  Court,  in  conformity  to  this  opinion. 
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CfiRTiFicATf.  This  cause  calne  on,  &c.  On 
consideration  whereof,  it  is  ordered  bytheCoait« 
that  it  be  certified  to  the  Circuit  Court  of  this  Dis*  ™v[ 
trict  of  New-York,  that,  under  the  circumstances  ^^vi^. 
stated  in  the  record,  the  prisoner,  Josef  Perez,  is 
not  entitled  to  be  discharged  from  custody^  and 
may  again  be  put  to  trial,  upon  the  indictment  found 
against  him,  and  pending  in  the  said  Court. 


'[PftOMlSSOKT  NOTS.     EviDENCC      PLXAOtlTS.     LoCAL  IjkWJl 

Renner,  Plaintiff  in  Error^ 

V. 

The  President,  Directors,  and  Company  op  the 
Bank  of  Columbia,  DefendtmU  in  Error. 

By  the  custom  of  the  tmnks  in  the  District,  of  Columbia,  pajriiMiil  of 
a  promissory  note  is  to  be.  denranded  on  the  /cwih  da?  after  tbe 
time  limited  for  the  payment  thereof,  in  order  to. charge  the  en* 
dorser,  contrary  to  the  general  law  merchant,  whir.h  requires  a  de- 
mand on  the  mird  day. 

Evidence  of  such  a  local  custom  is  admissible,  in  order  to  ascertain  ^ 
/he  umlcrstancliiig  of  tlie  parties,  with  respect  to  their  contracts 
made  with  reference  to  it. 

Cases  in  which  evidence  ot  commercial  usage  if  admissible*  in  order 
to  ascertain  the  meaning  of  contracts. 

Tb*  declaration  against  the  endorser,  io  sueb  a  case,  must  lay  tlie 
demand  on  the  fourth^  and  not  on  the  third  day. 

^Htfre,  Whether  a  declaraticin,  in  such  a  case,  not  averring  tlie  local 
usage,  would  be  good  upon  demurrer  ? 

Secondary  evidence  of  the  contents  of  written  instruments  is  admis- 
sible, wherever  it  appears  that  the  original  is  destroyed,  or  lott  by 
accident,  without  any  fault  of  the  party. 
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1824«  ^  ^®  c^H  of  a  lost  note,  it  is  not  necessary  that  its  contenu  sboald 

n_^-,-^_r  be  prored  by  a  notarial  copy.    All  that  is  required  is  that  it  should 

R«mier  be  the  best  evidence  the  party  has  it  in  his  power  to  produce. 

^      •  ^'       V  To  admit  secondary  evidence  of  a  lost  note,  It  is  not  necessary  that 

lumbia.  thtte  should  be  a  special  count  in  the  declaration  upon  a  lost  note. 

Feb.%ith.  This  cause' was  argued  by  Mr.  Webster  and 
Mr.  Jonei/"  for  the  plaintiff  in  error,  and  by  Mr. 
Key,^  for  the  defendants  in  error. 

March  M.  Mr.  Justice  Thompson  delivered  the  opinion  of 
the  Court. 

This  case  comes  up  on  a  writ  of  error  to  the 
Circuit  Court  of  the  District  of  Columbia ;  and 
by  the  record  it  appears,  that  the  action  in  the 
Court  below  was  prosecuted  against  Renner,  the 
plaintiff  in  error,  as  en'  orscr  of  a  promissory 
note,  drawn  by  James  Foyles,  and  discounted  at 
the  Bank  of  Columbia.  The  note  bears  date  on 
the  9th  day  of  January,  1817,  for  4600  dollars. 


a  They  cited  Roshton  v.  Aspinwall,  Doug.  679.  Ckitty  an 
BiA,  62.  465.  Bayley  on  Bt7&,  185, 186.  7  EtuVi  Rep.  231. 
Lyndo  v.  Burgos,  Per  Sir  W.  Grant,  1  }Fheai\  Seho.lN.  P.  280. 
Heylin  v.  Adamson,  2  Burr^  678.  Thompson  v.  Ketchum, 
8  JoknM.  Rep.  ISp.  Hoare  v.  Graham,  3  Cowp.  57*  1  PhUUpe 
on  Evid.  432, 433.  496.  493.  Lewis  v.  Thatcher,  15  Man.  Rep. 
431.  Edle  V.  £.  I.  Company,  2  Burr,  1216.  Davis'r.  Todd, 
4  TamU.  672.  . 

6  He  cited  4  T.JL  153. 173.  2  Gsisef' Err.  196.  2  Comet' 
Rep.  443.  1  Coined  Rep.  43.  18  Joknt.  Rep.  230.  12  Jokne. 
Rep.  423.  13  JoAfi#.  Rep.  470.  .1  PhiUipe  on  Evid.  490.  492. 
1  Harrie  ^  Jokne.  423.  4  Maee.  Rep.  251 .  6  Mau.  Rep.  449^ 
477.  9  Maee.  Rep.  155.  159.  10  jifait.  Rep.  26.366.  12 
JUaee.  Rep.  89.  3  DaU.  Rep.  365.  415.  5  Cramcky  49.  9 
Cranekj  1 . 
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and  is  payable  Bixty  days  after  date.    In  the  de-     1824. 
tdaration  it  is.  averred,  Uiat  demand  of  payment  of  ^^"^[^J^^ 
tbe  maker  was  made  on  the  14th  of  March,  which        t. 

Hank  €%f  €*a 

was  on  the  fourth  day  after  the  expiration  of  the     laaM^ 
sixty  days,  which  the  note  had  to  run. 

Several  questions,  arbing  out  of  the  record, 
have  been  presented  for  the  consideration  of  the 
Court.  The  principal  one,  however,  is  that  which 
relates  to  the  time  of  demand  of  payment  of  the 
maker  of  the  note,  and  grows  out  of  a  bill  of  ex- 
ceptions taken  upon  the  trial.  This  has  been 
pressed  upon  the  Court  as  a  question  of  great 
importance,  and  the  decision  of  which,  in  its  ap- 
plication to'the  concerns  of  the  Bank,  will  have 
a  very  wide  and  extensive  effect. 

We  shall  proceed  to  the  consideration  of  this 
point,  in  the  first  place,  leaving  the  others,  which 
are  of  minor  importance,  to  be  noticed  hereafter. 

The  testimony  given  at  the  trial  was  for  the 
purpose  of  showing  that  the  Bank  of  Columbia 
had,  from  its  firs£  establishment,  in  1793^  adopted 
the  practice  of  demanding  the  payment  of  notes 
discounted  by  it^  on  the  fourth  day  after  the  time 
limited  for  the  payment  thereof,  according  to  the 
express  terms  of  the  note.  And  that  such  was 
the  universal  custom  of  all  the  banks  in  Washing- 
ton and  Georgetown.  That  this  custom  was  well 
known  and  understood  by  the  defendant,,  when 
he  endorsed  the  note  in  question.  After  this  tes- 
timony had  been  received,  mthout  objection^  the 
counsel  for  the  defendant  below  called  upon  the 
Court  to  instruct  the  jury,  that  upon  the  evidence 
so  gives  by  the  plaintiffii,  of  a  demand  upon  the 
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maker  of  the  note,  on  the  fourth  day  after  the 
time  limited  by  the  note  for  the  payment,  the 
defendant  was  not  liable  on  bis  endorsement; 
which  instruction  the  Court  refused  give,  and  a 
bill  of  exceptions  was  thereupon  taken. 

This  Court  must,  therefore,  assume  as  estab- 
lished facts,  (and,  looking  at  the  evidence  before 
the  jury,  no  ^oubt  could  be  entertained  on  the 
subject,)  that  the  custom  of  the  Bank  of  Columbia, 
and  all  the  other  Banks  in  Washington  and 
Georgetown,  from  their  first  institution,  had  been, 
to  demand  payment  of  notes  due  them,  on  the 
fourth  day  after  the  time  limited  therein  ;  and  that 
this  custom  was  known  and  well  understood  by 
the  defendant,  Tenner,  when  he  endorsed  the  note 
in  question :  and  it  may  be  added,  with  full  know- 
ledge and  expectation,  that  this  note  was  to  be 
dealt  with  in  the  same  way ;  for  it  was  a  renewal 
of  a  discount,  continued  for  a  considerable  time 
before,  on  other  notes  similarly  drawn  and  endor- 
sed, some  of  which  had  been  demanded  in  like 
manner,  and  protested,  and  afterwards  paid  and 
taken  up  by  himself.  Under  such  circumstances, 
it  would  seem,  that  nothing  short  of  some  positive 
and  unbending  principle  of  law,  could  shield  the 
defendant  from  responsibility.  But,  so  far  from 
trenching  upon  any  such  principle,  we  think  bis 
liability  completely  established,  by  well  settled 

rule  of  law  b,  rulCS  of  ISW* 

m^r^lf'^e     It  seems  to  be  assumed  as  the  settled  law  of 
c^M;^but  ?f  promissory  notes^  that  in  order  to  charge  an  en- 
b/!JidJ^'^^orser,  demand  of  the  maker  most  be  made  on  the 
•^mt     f i^ip j  ^^y  ^f^^j  ^^(  limited  in  the  note ;  and  that 


The  general 
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this  18  80  stubborn  a  rule,  that  parties  arenotpeir-     1824. 
mitted  to  violate  it,  even  by  their  mutual  agree-  ^^o^JJ^ 
ment*  ▼. 

We  admit,  in  the  most  unqualified  manner,  that  lumbia. 
the  usage  of  making  the  demand  on  the  third  day 
of  grace,  has  become  so  general,  that  Couils  of 
justice  will  notice  it  w  officio ;  and  in  the  absence 
of  any  proof  to  the  contrary,  will  presume  that  such 
was  the  understanding  of  all  parties  to  a  note, 
when  they  put  their  names  upon  it.  But  that  this 
rule  has  any  attributes  so  inviolable,  as  not  to  be 
touched  by  the  parties  to  negotiable  paper,  cannot 
be  admitted.  It  has  its  origin  in  cu^tonij  and  that 
coatom,  too,  comparatively,  of  recent  date ;  and  is 
not  one  of  those^to  the  contrary  of  which  the  memo- 
ry of  man  runneth  not,  and  which  contributed  to 
makeup  the  common  law  code,  which  isso  justly  ve- 
nerated* So  far  from  this,  that  the  allowance  of  any 
days  of  grace,  is  in  derogation  of  the  common  law 
rule,  applicable  to  other  contracts.  They  are, 
emphatically,  the  mere  creatures  of  usage,  varying 
in  different  countries,  to  suit  the  views  and  conve- 
nience of  men  in  business,  originally  gratuitous, 
and  not  binding  on  the  holder.  The  common  law 
would  require  payment  on  the  last  day  limited  by 
the  contract,  and  would  also  give  to  the  maker  the 
whole  of  that  day.  It  is  a  settled  principle  of  the 
conutton  law,  applicable  to  all  contracts,  that  a  par- 
ly has  until  the  last  day  limited  by  his  agreement, 
to  perf(Hrm  his  engagement,  and  even  until  the 
last  hour  of  the  day.  The  common  law  knows  of 
no  fractions  of  a  day;  custom,  however,  and  that 
introduced,  too,  principally  by  banks,  has  limited 

Vol.  IX-  74 
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1824.    the  day  to  a  few  hoatu  of  bminefla.    liot  tbia,  and 
whatever  other  roles  have  been  adopted  by  con* 


▼.  aenC,  and  merely  for  the  convenience  of  cottDMr- 
ciai  men,  are  departures  from  the  common  law 
doctrhie.  When,  therefore,  the  aUowairce  6f  only 
three  days>of  grace,  is  aaid  to  be  the  law  of  the 
contractyby  billa  of  exchange  and  promissory  notes, 
nothing  more  can  be  intended,  than  that  coslom 
has  so  long  sanctioned  this  rule,  that  all  dealers  in 
paper  of  this  description,  are  understood  to  govern 
themselves  by  it.  The  law  of  the  contract,  pro- 
perly speaking,  is  to  pay  when  due ;  and  that 
tHM  is  to  be  ascertained,  eiAer  from  the.cnntract 
f0r  ie,  or  thai  taken  in  connexion  with  some  known 
€Mtam^  which  the  parties  are  presumed  to  have 
tacitly  consented,  should  be  made  a  part  of  the 
Qiftntract.  And  it  is  in  this  view  only,  that  three 
days  of  graee  are  allowed,  where  that  ciitfomis 
recognised  as  the  rule ;  for  a  note,  which  open 
its  face  has  sixty  days  to  run,  is  in  truth  and  in 
fact,  a  contract  for  iixty-diree.  dajrs,  and  interait 
ft  taken  for  that  time.  And  how  is  it  asoertained 
that  it  is  a  note  for  sixty^three  days,  but  by  lookng 
out  of  the  contract,  and  finding  what  was  the  on- 
dorstaiiding  of  the  partieil?  Where  the  cmtom 
has  existed  for  a  long  time,  and  has  become  ge- 
neral. Courts  of  justice,  as  before  obaerv)ed,  will 
DOlicott  exa^Sdo;  nd  whereit  has  not|  it  in  mat- 
mr  of  proof.  If  this  is  not  the  light  Ui  winch  theae 
tnmsaietiona  are  to  be  considered,  all  banim  are 
chargeable  with  usury ;  for  all  tike  mterestbeyesd 
what  in  alloired  by  law,if  time  is  to  be  detenttiMd 
by  the  dote  itself*     The  gemml  rolo  oF  la«r1s, 
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mat  demamd  of  payment  must  be  made  of  the  ra/^r     1894* 
ker,  whoD  the  oote  falls  due  ;  and  that*  time,  ad  ^^[^^^^ 
now  settled,  ison  the  last  day  of  grace ;  and  even        v. 

Bank  of  Co- 

this  rule  is  of  recent  date,  for  in  the  King's  Bench  imnbia. 
in  England,  as  late  as  the  year  1791,  about  coeval 
with  the  institution  of  this  bank,  and  the  cuitem 
established  by  it,  we  find  (LefUy  v.  MillSf  3  7\ 
R.)  Lord  Kenyon  and  Mr*  Justice  BuUer  differ- 
ing on  this  very,  point :  the  former  holding  that, 
by  analogy  to  other  contracts,  the  acceptor  of  a 
bill  of  exchange  had  the  whole  of  the  third  day  of 
grace  to  pay  the  bill,  and  that  a  demand  on  the 
fourth  day  was  not  too  late.  Mr*  Justice  Buller 
thought  the  demand  ought  to  be  made  on  the  third 
day  of  grace ;  that  tiie  nature  of  the  acceptor'9  un- 
dertaking, was  to  pay  the  bill  on  demand,  on  any 
part  of  the  third  day  of  grace;  and  he  inferred 
this,  from  its  having  been,  as  he  said,  the  practice 
to  make  the  demand  on  that  day.  If  it  was  a 
doubtful  question  in  England,  so  late  as  the  year 
1791,  whether  the  demand  jQught  to  be  made  on 
the  third  day  of  grace,  or  the  day  after,  this  bank 
is  not  chargeable  with  any  culpable  innovation 
upon  long  established  rules  of  law  or  usage,  by 
adopting  the  practice  of  making  the  demand  on 
the  fourth  day 

It  is  said,  however,  that  the  effect  of  this  testi-  E^i<i«Bc«  of 
mony  is,  to  alter  and  vary,  by  parol  evidence,  the  adms^bl?,  ibr 
written  contract  of  the  parties.  If  this  is  the  light  t^p^iS^tL 
in  which  it  is  to  be  considered,  there  can  be  no  of  thT^ftSL 
doubt  that  it  ought  to  be  laid  entirely  out  of  view ;  t!^^^'^ 
for  there  IS  no  rule  of  law  better  settled,  or  more 
salutary  In  its  application  to  contraets,  than  thi^ 
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1834.     which  precludes  the  adiniasion  of  ^rol  evidence, 
'  tocontradicf  or  substantially  vary  the  legal  import 


▼•        of  a  written  agreement.     Evidence  of  usiure  or 

Rank  of  Co- 

lumbia.     custOHi  18,  however,  never  considered  of  this  cfaa* 
racter;  but  is  received  for  the  purpose  of  ascer- 
taining the  seinse  and  understanding  of  parties 
by  their  contracts,  which  are  made  with  reference 
to  such  usage  or  custom ;  for  the  cuetom^  then,  be- 
comes a  part  of  the  contract,  and  may  not  impro- 
perly be  considered  the  law  of  the  cpntract;  and 
it  rests  upon  the  same  principle  as  the  doctrine  of 
the  Uz  loci.    All  contracts  are  to  be  governed  by 
the  law  of  the  place  where  they  are  to  be  perform- 
ed ;  and  tfiis  law  may  be,  and  usually  is,  proved 
as  matter  of  fact.    The  rule  is  aidopted,  for  the 
purpose  of  carrying  into  effect  the  intention  and 
understanding  of  the  parties.    That  the  note  in 
question  was  to  be  paid  at  the  Bank  of  Columbia, 
and  to  be  governed  by  the  regulations  and  custom 
of  the.  institution,  and  so  understood  by  all  parlies^ 
cannot  admit  of  a  doubt. 
Cases  in     If  would  bc  a  wastc  of  time,  to  go  very  nnieh  at 
of  commertui  large  mto  an  exammation  of  the  vanous  usaffeaand 

usage isadmis-         »,  ,     .         i  -        "  .  i  T 

•ibie,  toascer-  customs,  that  are  admitted  in  evidence  and  recog- 
l^"  or"^onI  nised  in  Courts  of  justice,  both  in  England  and  in 
tracts.  ^^^  country,  in  almost  every  branch  of  tHJsiness, 

and  especially  in  commercial  transactions,  for  the 
purpose  of  ascertaining  the  meaning  and  interpre- 
tation of  contracts.  A  few  only  will  benoticfed, 
that  are  somewhat  analogous  to  the  present  case. 
In  the  case  of  Cutler  v.  FoweU;(6  T.R.  S20.) 
where  was  brought  under  conrideration  the  legal 
effect  of  4  promissory  note,  given  to  the  mate  of  a 
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ship  lor  a  certain  sum  of  money^  provided  be  pro-     1834. 
ceeded  on  her  voyage,  and  continued  to  do  duty  ^"^TJ^^T^ 
to  the  port  of  destination.    The  legal  construe-        t. 
tion  to  be  given  to  this  note  was  dear,  and  so  con- 
sidered  by  the  Court,  that  nothing  was  due,  un- 
less the  mate  continued  to  do  duty  to  the  port  of 
destination.  He  having  died,  however,  on  the  voy- 
age, the  Court  directed  an  inquiry  into  the  usage 
of  merchants  in  such  cases,  declaring  that  if  it 
sanctioned  an  allowance  for  the  time  the  service 
was  performed,  the  plaintiff  should  recover  accord- 
ing to  such  usage. 

No  intimation  is  here  given,  that  such  proof 
would  be  repugnant  to  the  contract,  although  it 
was  against  the  legal  import  of  (he  note,  if  con- 
strued without  reference  to  the  usage ;  and  al- 
though the  usage  related  to  trade,  it  was  very  li- 
mited in  its  application. 

80  in  Noble  v.  Kennetoay^  (Doug.  511.)  usage 
of  trade  was  admitted  in  evidence,  to  explain  the 
understanding  of  parties,  in  a  policy  of  insqrance, 
although  the  usage  had  not  existed  three  years- 
Lord  Mansfield  said,  the  usage  could  only  be 
kuQwn  by  proof,  and  roust  be  tried  by  a  jury ;  that 
underwriters  must  be  presumed  to  be  acquainted 
with  the  practice  of  the  trade  they  insure,  whether 
recently  established  or  not.  If  it  were  necessary, 
cases  might  be  multiplied  almost  without  end, 
showing  the  same  principle  and  same  recognitibn 
of  local  and  particular  usages,  in  almost  every 
branch  of  business. 

We  have,  also,  in  the  State  Courts  in  our  own 
country,  the  decisions  of  very  enlightened  Judges, 
adopting  the  same  principles,  and  governing  them- 
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1C34.    selves  by  the  same  rules ;  and  in  many  eaises,  not 
^^^I^J^  unlike  the  one  before  us. 

▼.  In  J&niB  9.  FaleSf  (4  Ma$$.  Rep.  252.)  the  same 

1^14.  doctrine  as  to  usages  of  banks,  was  fully  sanction- 
ed ;  and  although  that  particular  usage  might  have 
been  found,  in  practice,  inconvenient,  and  not  to 
meet  public  approbation,  yet  the  principle  which 
governed  thovdecision  of  the  Court,  is  not  thereby 
weakened,  viz.  that  the  usage  with  which  the  defen- 
dant was  conversant,  was  proper  evidence  to  be 
submitted  to  a  jury,  to  infer  from  it  the  agreement 
of  the  party.  And  although,  as  suggested  at  the 
bar,  this  ctutam  was  altered  by  the  banks,  we  do 
not  find  the  Courts  of  justice  in  that  State  attempt- 
ing to  control  it,  in  its  application  to  notes  made 
in  reference  to  the  usage. 

The  doctrine  of  this  case  was  i^^ain  fully  re- 
cognised in  The  Lincoln  and  Ktmubcck  Itemk 
n^  Page^  (9  Maee.  Rqp.  155.)  where  it  waa  held, 
that  bank  usages,  established  respecting  demands 
on  makers  of  promissory  notes,  a^id  notieea  to  en* 
dorsers,  being  known  to  dealers  in  the  banks,  they 
were  bound  by  them,  and  that  the  usage  was  pro- 
per evidence  to  be  submitted  to  a  jury.  These 
cases  are  not  referred  to  for  the  purpose  of  ap^ 
proving  the  particular  usages,  but  to  show  tkac 
evidence  of  such  usage  was  never  considered  as 
contradicting  the  written  contract* 

eblseyv.  Brawn  a/nd  ^tkere,  (SDofi  346.)  is 
ti  very  strong  oase  <m  this  subjeob  ^he  quealioo 
was  as  to  theliftbili^  of  ship  owaen,  for  the  loss 
of  money  fakeh  on  fiefght  by  the  oaptaiB.  The 
defracesetupwa%  that  the  Biaatery  awaiding  to 
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establkhed  custom,  was  permitted  to  take  money     1824. 
on  freight,  as  a  perquisite  to  himself,  and  the  ^^^1^^^ 
owners  discharged  from  responsibility;  and  the  .     *• 
question  directly  presented  to  the  Court  was,  wbe<-   "SJunbit. 
ther  a  particular  custom  or  usage  could  be  given  in 
evidence,  to  control  the  general  law.    And  the 
Court  says,  it  is  a  principle,  that  the  general  com- 
mon law  may  be,  and  in  many  instances  is,  con- 
trolled by  special  custom.    So  the  getferal  com- 
mercial law  may,  by  the  same  reason,  be  con- 
trolled b]r  a  special  local  usage,  so  far  as  that 
usage  extends,  which  will  operate  upon  all  con- 
tracts of  this  nature,  made  in  view  of,  or  with  re- 
ference to,  such  usage. 

In  Smith  V.  Wright,  (I,  Cainei,  43.)  this  gene- 
ral principle  is  laid  down :  The  true  test  of  a  com- 
mercial usage  is,  its  having  existed  long  enough 
to  have  become  generally  known,  and  to  warrant 
a  presumption  that  contracts  are  made  in  refer- 
ence to  it. 

In  the  case  of  The  Bank  of  Utica  r.  Bmilh, 
(18  Johns.  Rtp.  230.)  a  note,  payable  at  the  Me- 
chanics' Bank  in.New-Tork,  was  presented,  and. 
payment  demanded,  fifteen  minutes  after  bank 
hours,  and  this  was  held  sufficient ;  it  appearing^ 
that  although  it  was  a  quarter  of  an  hour  after  the 
usual  time  of  closing  the  bank  as  to  ptlier  business, 
it  was  within  bank  hours,  it  appearing  that/  acf- 
cording  to  the  general  course  of  doing  business 
at  this  bank,  these  fifteen. minutes  were  the  usual 
and  accustomed  time  for  these  presentments,  and 
of  this  course  of  business  the  defendant  ought  to 
have  informed  himself. 
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1824.        It  is  unnecessary  to  pursue  this  subject  farther 

^"^^Bi^^^  by  particular  reference  to  decisions  in  the  State 

V.        Courts.    The  same  doctrine,  as  to  the  effect  of 

'lumbia.  ^  p&rtlcular  usages  in  controlling  the  general  law, 

will  be  found  to  accompany  the.  administration  of 

justice,   wherever  the  subject  is  brought  under 

consideration.     Whether  these  usages  are,  in  all 

instances,  wise  and  beneficial,  may,  perhaps,  be 

questionable,  but  where  they  do  exist,  they  are 

considered  as  regulating  and  controlling  c<)ntracts^ 

made  under  and  in  reference  thereto. 

The  same  principle  is  recognised  by  this  Court, 
in*  the  case  of  Yeaton  v.  T/ie  Bank  of  Alezan-- 
dria,  (5  Cranch,  492.)  The  Chief  Justice,  in 
iqpeaking  of  the  effect  of  usage  upon  the  legal 
obligation  of  parties,  observes,  if  the  case  showed 
that  such  was  the  usage  of  the  bank,  and  such 
the  understanding  under  which  notes  were  dis- 
counted,  this  Court  is  not  prepared  to  say,  that 
the  undertaking  created  by  the  endorsement^ 
would  not  be  so  fashioned  as  to  give  effect  to  the 
real  intention  of  the  parties. 

These  cases  ar^  sufficient  to  show,  in  the  most 
satisfactory  manner,  the  light  in  which  Courts  of 
justice  consider  contracts,  made  in  reference  to 
any  particular  usage,  and  the  effect  that  such 
usage  is  to  have  upon  them.  Aitd  no  good  rea- 
son is  perceived  why  these  principles  should  not 
be  applied  to  the  case  before  us.  The  cuitom, 
under  which  this  bank  has  transacted  business  for 
five  and  twenty  years,  of  demanding  payment  of 
the  drawers  of  notes  on  the  fourth  instead  of  the 
third  day,  after  the  time  limited  for  payment,  is 
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not  unreasonable  or  repugnant  to  any  principles  of    1 8!24. 
general  policy.     It  does  not  stand  alone,  but  is  in  ^^"^^^^^^ 
accordance  with  (he  usage  of  every  other  bank  in        y- 
Washington  ^nd  Georgetown.     The  defendant     lumbia. 
endorsed  the  note  in  question,  with  full  knowledge 
of  the  custom.    A  demand  on  the  fourth  day  is  in 
perfect  harmony  with  the  principles  of  the  com- 
mon law,  if  applied  to  the  contract,  die  maker 
having  the  whole  of  the  third  day  to  pay  his  note, 
and  not  being  in  default  untif  the  fourth.     The  in- 
conveniences suggested  on  the  argument  growing 
out  of  a  usage  here,  differing  from  that  which  is 
in  practice  in  other  places  on  this  subject,  are  not 
of  great  public  concern.    If  they  exist,  they  af- 
fect the  banks  and  their  xustomers  only.     And  if 
felt  to  the  prejudice  of  either  the  one  or  the  other, 
we  may  rest  assured  it  would  be  altered.*   Their 
private  interest  is  a  sure  guaranty  for  this. 

But,  admitting  the  practice  to  be  inconvenient,, 
and  that  a  uniformity,  in  this  respect,  with  other 
parts  of  the  country  would  be  desirable,  the  re-*, 
medy.is  not  in  the  hands  of  Courts  of  justice, 
whose  business  it  is  to  judge  of  contracts  as  made 
by  parties  themselves,  and  not  to  prescribe  the 
manner  in  which  they  shall  be  made. 

We  are,  accordingly,  of  opinion  that  the^Court 
below  did  not  erf  in  refusing  to  instruct  the  jury 
that  the  demand  upon  the  malcer  of  the  note,  on 
the  fourth  day  after  the  time  limited  for  payment 
thereof,  discharged  the  defendant  from  liability 
on  his  endorsement. 

One  of  the  minor  points,  which  has  been  al«  Objictiout  to 
leged  as  error,  appearing  on  the  face  of  the  re-  tioii. 

Vol)  IX.  rs 
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ld24.  cord,  is,  that  the  demand  on  the  maker  of  the 
^'^^^JJJ^  note  shouldr  at  all  events,  have  been  laid  on  the 
▼.  third  day  after  the  time  limited  by  the  note  for 
luinbia.  payment,  and  not  on  the  fourth.  This  objection 
cannot  be  sustained  at  this  time.  Whether  the 
declaration,  would  not  have  been  bad  on  demurrer, 
not,  however,  because  the  demand  is  laid  on  a 
wrong  day,  but^  because  it  does  not  aver  the  usage, 
is  a  question  not  necessary. now  to  decide.  But 
if,  as  we  have  determined,  the  demand  was  pro^ 
perly  made  on  the  fourth  day,  it  would  have  been 
bad  if  laid  at  an  earlier  day,  because  the  maker 
would  have  beeii  under  no  obligation  to  pay,  and, 
of  course,  not  in  default.  If,  therefore,  the  cause 
should  be  sent  back  to  the  Court  below,  no  amend- 
ment in  this  respect  ought  to  be  maVle.  The 
want  of  an. averment,  so  as  to  let  in  the  proof  of 
usage,  cannot  now  be  objected  to  the  record.  The 
evidence  was  admitted  toithoUt  objection,  and  now 
forms  a  part  of  the  record,  as  contained  in  the 
bill  of  exceptions.  Had  an  objection  been  made 
to  the  admission  of  the  evidence  of  usage^  for 
the  want  of  a  proper  averment  in  the  declaration, 
and  the  evidence  had,  notwithstanding,  been  re- 
ceived, it  would  have  presented  a  very  difierenl 
question. 

The  time  of  the  demand,  as  laid  in  the  decla- 
ration, is  according  to  the  legal  effect  of  the  note. 
If  made  at  an  earlier  day,  it  would  have  given  no 
cause  of  action  against  the  endorser,  for  he  was 
not  bound  to  p&y  until  the  default  of  the  maker, 
iand  he  was  not  in  default  until  the  foCirth  day. 


OV  THE  UNITED  STATES.  595 

It  is  a  general  rule,  in  declaring  as  to  time,  that  it     1824. 
must  be  laid' after  the  cause  of  action  accrues.       ^^^IJ^IT^ 

The  case  of  Rusktan.  v.  Aspinwall,  (Doug.        ▼• 
679.)  does  not  apply.    The  bill  of  exchange,  upon     lumbia. 
which  that  suit  was  founded,  was  dated  on  the    ^^^^  j^  ^, 
27th  of  November,  in  the  year  1778,  payable  ^^fj««»  ■»  «<> 
three  montlis  after  date.    The  declaration  stated, 
that  the  {>ill  was  presented  for  acceptance  on  the 
day  of  the  date  thereof,  and  duly  accepted,  andr 
afterwards,  on  the  same  day,  the  acceptor  was 
requested  to  pay.  Sic.  but  neglected  and  refused, 
&c./  and  then  goes  on  to  state  the  liability  of  the 
defendant,  as  elldorser,  alld  that  he,  on  the  same 
day^  assumed  and  promised  to  pay,  &c.    It  ap- 
pearsy  therefore,  that  the  refusal  of  the  acceptor, 
and  the  assumption  of  the  endorser,  are  laid  on 
the  day  of  the  date  of  the  note,  which  was  three 
months  before  it  fell  due.    The  plaintiff,  therefore,- 
by  his  own  showing,  had  no  cause  of  action  when 
he  commenced  his  suit.    This  was  a  defect  which 
DO  verdict  could  cure.     He  had  not  set  forth  his 
cause  of  action  defectively,  but  shown  that  he 
had  no  cause  of  action;  and  this  was  the  ground 
on  which  it  was  placed  by  the  Court.    A  cause  of 
action,  defectively  or  inaccurately  set  forth,  is 
cured  by  the  verdict,  because,  to  etititle  the  plain- 
tiff to  recover,  all  cixcumstances  necessary  in 
form  or  in  substance,  to  make  out  his  cause  of 
aetion^  so  imperfectly  stated,  nuist  be  proved  at 
the  trial  ;*  but  when  no  cause  of  action  is  stated^ 
none  can  be  presumed  to  have  been  proved. 
TUp  case  is  mot  to  be  considered  as  if  before 
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1824.  us  on  demurrer  to  tlic  declaration.  Tbere  being 
no  averment  of  the  special  custom  as  to  the  de- 
mand on  the  fourth  day,  and  the  general  rule 
^Tumbia?^  being  that  the  demand  must  be  made  on  the  third, 
if  the  declaration  alleges  it  to  have  been  made  ou 
the  fourth,,  the  joinder  in  demurrer  admits  the 
fact,  and,  of  course,  that  the  demand  was  tcKi 
late.  But  had  the  declaration  contained  an  aver- 
ment of  the  special-  custa^Ht  it  must  allege  a  de- 
mand on  the  fourth  day.  That  is  according  to  the 
legal  cfTect  of  the  note ;  and  a  demand  laid  on  any 
othcir  day  would  have  been  bad.  We  must  now 
consider  the  case  as  if  the  declaration  had  con- 
tained a  special  averment  of  the  custom,  the  proof 
havin^g  been  before,  the  Court  and  jury  without 
objection f  mu\  now  making  a  part  of  this  record. 
Secondary     ^hc  oulv  .remaining  question  arises  out  of  a 

evidenco       of  •'      '  o    ^ 

the  content  of  bill  of  exceptlous,  taken  upon  thp  trial,  to  tlie  de- 
menu,    when  cision  of  the  Gourt  below,  admittmg  secondary 
evidence  of  the  contents  of  the  note.    And  it  has 
been  contended, 

1st.  That  no  such  evidence  was  admissible, 
unless  it  appeared  that  the  note  was  destroyed. 

The  rule  witli  respect  to  the  admission  of  se- 
condary evidence,  'we  think,  is  not  so  restricted. 
If  the  original  is  lost,  by  accident,  and  no  fault  is 
imputable  to  the  party,  it  is  sufficient.  In  the  pre- 
sent case,  it  appeared  that  the  note  was  in  Court 
a  few  days  before,  and  introduced  in  evidence  on 
the  trial  against  Foyles,  the  maker,  but  had  been 
mislaid,  and  upon  thorough  search  could  not  be 
found.  Every  case  of  this  kind  must  depend,  in 
.  a  great  measure,  upon  its  own  circumstances. 
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Tliis  rule  of  evidence  must  be  so  applied  as  to     1824. 
promote  the  ends  of  justice,  and  guard  against  ""^^^[^ 
fraud  or  imposition.     If  the  circumstances  will         ▼. 
justify  a  well  grounded  belief,  that  the  original   *il,mbia.  ^ 
paper  is  kept  back  by  design,  no  secondary  evi- 
dence ought  to  be  admitted ;  but  when  no  such 
suspicion  attaches,  and  the  paper  is  of  that  de- 
scription, that  no  doubt  can  arise  as  to  the  proof 
of  its  contents,  there  can  be  no  danger  in  admit- 
ting the  secondary  evidence.     In  this  case,  the 
note  having  been  in  Court  a  few  days  before,  and 
proved,  upon  a  trial  against  the  maker,  there  could 
be  no  possible  inducement  to  withhold  it,  and  it 
was,  no  doubt,  mislaid  purely  by  accident. 

It  is  objected,  in  the  second  places  that  if  se-     wi»t  «- 
condary  evidence  is  admissible,  the  contents  of d«ocefoiMMs* 
the  note  was  not  proved  by  that  which  was  corope-  7^  ^  ^'"' 
tent ;  that  it  should  have  been  by  a  notarial  copy- 
Proof  of  the  contents  of  a  lost  paper  ought  to  be 
the  best  the  party  has  in  his  power  to  produce, 
and,  at  all  events,  such  as  to  leave '  no  reasonable 
doubt  as  to  the  substantial  parts  of  the  paper. 
But,  to  have  required  a  notarial  copy,  would  have 
been  denianding  that,  of  the  exbtence  of  which 
there  was  ho  evider.ce,  and  which  the  law  will  not 
presume  was  in  the  povverof  the  party;  it  not  Eogihhprtc 
being  neceissary  that  a  promissory  note  should  be  Jj^  f  ^dii 
protested.  «>««>»  ««  «h« 

It  is  objected,  lastly,  that  secondary  evidence  upon  a  lott 
was  not  admissible,  without  a  special  count  in  to  im  in  w- 
the  declaration  upon  <i  lost  note.  The  English  d^nct '^or^lu 
practice  on  this  subject  has  not  beea  adopted  in  no"  ike^adop! 
this  tJountry.  as  far  as  our  knowledge  of  it  extends,  SdSawf^"'" 


M*Gruder 
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and  to  require  a  special  count  upon  a  lost  note, 
would  be  shutting  the  door  against  secondary  evi- 
V.  dence,  in  all  cases  where  the  note  was  lost  after 
WasWngtoD.  declaration  filed.  We  do  not  think  any  danger  of 
fraud  is  to  be  apprehended  from  the  admission  of 
such  evidence,  under  the  usual  count  upon  the 
note ;  and,  the  practice  in  the  Court  below  not 
equiring  a  special  count  in  such  cases,  no  error 
WAA  committed  in  the  admission  of  the  evidence. 

Judgment,  affirmed." 


[PA0M13S0RT  Note;] 

Georgf,  ]VrGRUD£Ry  Plaintiff  tfi  Er^'Oi', 

V. 

'he  President,  Directors,  and  Company  of  the 
Bank  of  Washington,  Defendants  in  Error. 

Where  the  maker  of  the  note  has  removed  into  another  State,  or 
another  jurisdicticn,  subsequent  to  the  making  of  the  note,  a  per>« 
sonal  demand  upon  him  is  not  necessary  to  charge  the  endor9cr« 
but  it  is  sufficient  to  present  the  note  at  the  foroier  place  of  resi- 
dence^of  the  maker. 

MarekiM.     The  Opinion  of  the  Court  was  delivered  by  Mr. 
Justice  Johnson. 

a  Mr.  Chief  Justice  Mabsihall,  Mr.  Justice  WASRimiToir, 
and  Mr.  Justice  Duvall,  did  not  sit  in  this  cause.  Mr.  Justice 
Stort  dissented. 
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This  case  comes  up  from  the  Cnrcuit  Court  of    1824. 
the  District  of  Columbia^  in  which  a  suit  was  in-  ^jj!^)^]^ 
stituted  against  the  plaintiff  here,  as  endorser  of        v. 
one  Patrick  M'Gruder.  wSS^od. 

The  facts  are  exhibited  in  a  stated  case,  upon 
which,  by  consent,  an  alternative  judgment  is  to 
be  entered.  The  judgment  below  was  for  the 
ptaintiflb  in  the  action,  and  the  defendant  brings 
this  writ  of  error  to  have  that  judgment  reversed, 
aAd  a  judgment  entered  in.his  favour. 

The  leading  facts  in  the  cause  are  so  much 
identilBied  with  those  in  the  case  of  Renner  v. 
The  Bank  of  Columbia*  decided  at  the  present 
term,  on  the  question  relative  to  the  days  of  grace, 
that  the  decision  in  that  cause  disppses  of  the 
principal  question  raised  in  this. 

But  there  is  another  point  presented  in  the  pre- 
sent cause.  There  was  no  actual  demand  made 
on  the  drawer  of  this  note,  and  the  question  in- 
tended to  be  presented  was,  whethei:  the  facts 
stated  will  excuse  it 

At  the  time  of  drawing  the.note,  and  until  within 
(en  days  of  its  falling  due,  the  maker  was  a  house- 
keeper in  the  District  of  Columbia.;  But  he  then 
removed  to  the  State  of  Maryland,  to  a  place 
within  about  nine  miles  of  the  District.  The 
case  adinits,  that  neither  the  holder  of  the  note^ 
northe  notary,  knew  of  his  removal  or  place  of 
reiidenoe;  but  the  circumstances  of  his  removal 
had  nothing  in  them,  to  saiiction  its  being  con- 
slmed  into  an  act  of  absconding.    The  words  of 
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]iB34.     the  admission  to  this  point  are,  that  he  ''  went  tu 


M'Omder  *^®  housc  where  the  said  Patrick  had  last  resided, 
V.  and  from  which  be  had  removed,  as  aforesaid,  in 
w  Jhington.  order  there  to  present  the  said  note,  and  demand 
payment  of  the  same;  and  not  finding  him  there, 
and  being  ignorant  of  his  place  of  residence,  re- 
turned the  said  note  under  protest." 

The  alternative  in  which  the  judgment  of  the 
Court  is  to  be  rendered,  is  not  very  appropriately 
stated ;  but  since  the  absurdity  cannot  have  en- 
tered into  the  minds  of  the  partitas,  that,  not 
knowing  of  the  removal  or  present  abode  of  the 
drawer,  the  holder  was  still  bound  to  follow  him 
into  Maryland,  we  will  construe  the  submission 
with  reference  to  the  facts  admitted;  and  then  the 
question  raised  is, 

Whether  the  holder  had  done  ail  that  he  was 
bound  to  do,  to  excuse  a  personal  demand  upon 
the  maker. 

On  this  subjeU  the  Jaw  is  clear:  a  demand  on 
the  maker  is,  in  general,  indispensable ;  and  that 
deoiandmust  be  made  at  his  place  of  abode  or 
place  of  business.  That  it  should  be  strictly /t^- 
sonalf  in  the  language  of  the  submission,  is  not 
required:  it  is  enough  if  it  is  at  his  place  of 
abode,  or,  generally,  at  the  place  where  ho  ought 
to  be  found.  But  his  actual  removal  is  here  a  fact 
in  the  case,  and  in  this,  as  well  as  every  other 
case,  it  is  incumbent  upon  the  endorsee  to  show 
due  diligence.  Now,  that  the  notary  should  not 
have  found  the  maker  at  his  late  residence,  was 
the  necessary  consequence  of  his  removal,  and  in 
entirely  consistent  with  the  supposition  of  his  not 
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having  made  any  one  of  those  inquiries  which     1834. 
would  have  led  to  a  dc^veldpement  of  the  cause  ^5JJ!^^J]^ 
why  he  did  not  find  him  there.     Non  constat,  but         ^• 
he  may  have  removed  to  the  next  door,  and  the  WasirmgioiK 
first  question  woiild,  most  probably,  have  extract- 
ed information  that  would  have  put  him  on  further 
inquiry.     Had  the  hoqse  been  shut  up,  he  might, 
with  equal  correctness,  have  returned,  *^  that  he 
had  not  found  him,"  and  yet  that  clearly  would 
not  have  excused  the  demand,  unless  followed  by 
reasonable  inquiries. 

The  party  must,  then,  be  considered  as  lying 
under  the  same obligationsas if,  having  made  in- 
quiry, he  had  ascertained  that  the  maker  had  re- 
moved to  a  distance  of  nine  miles,  and  into  ano- 
ther jurisdiction.  This  is  the  utmost  his  inquiries 
could  have  extracted,  and  marks,  of  course,  tiro 
outlines  of  his  legal  duties* 

Mere  distance  is^  in  itself,  no  excuse  from  de- 
mand ;  but,  in  general,  the  endorser  takes  upon 
himself  the  inconvenience  resulting  from  that 
cause.  Nor  is  the  benefit  of  the  post  ofillce  al- 
lowed him,  as  in  the  case  of  notice  to  the  endorser. 

But  the^  question  on  the  recent  removal  into 
another  jurisdiction,  is  a  new  ^one,  and  one  of 
some  nicety.  In  case  of  original  residence  in  a 
State  different  from  that  of  the  endorser,  at  the 
time  of  taking  the  paper,  there  can  be  np  ques- 
tion; but  how  far,  in  case  of  subsequent  and  re- 
cent removal  to  another  State,  the  holder  shall 
be  required  to  pursue  the  maker,  is  a  question  not 
without  its  difficulties. 

We  think  that  reason  and  convenience  tf6  in 
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1824.  favour  of  sustaining  the  doctrine;  that  such  a  re- 
^^fry!!^  moVal  is  an  excuse  from  actual  demand.  Pred- 
V.  sion  and  certainty  are  often  of  mofe  importance 
^jisliiogj^n.  to  the  rules  of  law,  than  their  abstract  justice* 
On  this  point,  there  is  no  ^ther  rule  that  can  be 
laid  down,  which  will  not  leave  too  much  latitude, 
as  to  place  and  distance.  Besides  which,  it  is 
consistent  with  analogy  to  other  cases,  that  the 
endorser  should  stand  committed,  in  this  respect, 
by  the  conduct  of  the  maker.  For  his  absconding 
or  removal  out  of  the  kingdom,  the  endorser  is 
held,  in  England,  to  stand  committed ;  and,  al- 
though from  the  contiguity,  and,  in  some  instances, 
reduced  size  of  the  States,  and  their  union  under 
the  genei'al  government,  the  analogy  is  not  per- 
fect, yet  it  is  obvious,  that  a  removal  from  the  sea- 
board ^b  the  frontier  States,  or  vice  i^ersa,  would 
be  attended  with  all  the  hardships  to  a  holder, 
especially  one  of  the  same  State  with  the  maker, 
that  could  result  from  crossing  the  British  channel. 
With  this  view  of  the  subject,  we  are  of  opinion 
that  the  judgment  below,  although  rendered  on  a 
diflbrent  ground,  must  be  sustained. 

Judgment  affirmed. 
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Exptite 
[Patskt.    Paactice.]  Woddi 

Expa/rte  Wood  &  Brundage. 

Under  the  10th  section  of  the  patent  act  of  the  Alit  of  Febraasy, 
S70S,  ch.  II.  upon  granting  a  rule,  by  the  Judge  of  the  District 
Court,  upon  the  patentee,  to  show  cause  why  process  should  not 
issue  to  repeal  the  patent,  the  patent  is  not  repealed,  dt  fadoy  by 
'making  the  rule  absolute ;  but  the  process  to  be  awarded  is  in  the 
nature  of  a  tetre  facias  at  common  law,  to  the  patentee  to  show 
cause  why  the  patent  should  not  be  repealed,  with  costs  of  suit ; 
and  upon  the  jeturn  of  such  process,  duly  servedi  the  Judge  is  to 
proceed  to  stay  the  cause,  upon  ihp  pleadings  filed  by  the  parties, 
and  the  issue  joined  thereon.  If  the  issue  be  an  issue  of  fact,  tlie 
trial  thereof  is  to  be  by  a  jury ;  if  an  issue  of  law,  by  the  Court, 
as  in  other  cases. 

In  such  a  case,  a  record  is  to  be  made  of  the  proceedings,  antecedent 
to  the  rule  to  show  cause  why  process  should  not  issue  to  repeal  the 
patent,  and  upon  which  the  rule  is  founded. 

This  cause  was  argued  by  Mr.  Haines'  in  sup-  MurA  uul 
port  of  the  rule,  and  by  Mr.  Emmctt^  against  it 

Mr.  Justice  Stort  delivered  the  opinion  of  thi;  Martk  irtit 
Court. 

The  District  Judge  of  the  southern  district  of 
New- York,  under  the  10th  section  of  the  patent 
act,  of  the  21st  of  February,  1793,  chapter  11., 
granted  a  rule  upon  Charles  Wood  and  Gilbert 

a  He  cited  Stearns  v.  Barrett,  1  Ma$09f$  Aep.  lis.  8  Mod. 
2S.     1  Salk.  144. 

h  He  dted  lU.S.Lmo  JawmO,  88.  B%  pocrte  O'Reilly,  X 
Vet.  jr.  112.  Ex  pftrte  Fox,  1  Fes.  f  Beames^  67-  Jefferion  ft 
Cate,  2  Sound.  15. 


604  CA^S  IN  THE  SUPREME  COURT 

1634.     Brandage,  at  the  instance  imd  complaint  of  Jethro 
^^T"^^"^  Wood^  to  Mhow  cause  why  process  should  not  is- 

y^ood.  sue  against  tbem,  to  repeal  a  patent  granted  to 
them  for  a  certain  invention,  in  due  form  of  law ; 
and  upon  hearing  the  parties,  no  su^cient  cause 
being,  in  liis  judgment,  shown  to  the  contrary,  he, 
on  the  2d  day  of  July,  1823;  passed  an  order,  that 
the  sard  rule  be.  made  absolute,  and  that  the  said 
patent  b^  repealed ;  and  that  process  issue  to  re- 
peal the  said  patent,  and  for  tlie  costs  of  the  com- 
plainant. The  patentees,  by  their  counsel,  moved 
the  Court  to  direct  a  record  to  be  made  of  the 
whole  proceedings,  and  that  process,  in  the  natMre 
of  a  idrefaciaSj  should  be  issued,  to  try  the  vali- 
dity of  the  patent.  The  Court  deiiied  the  motion, 
>ipon  the  groiAid  that  these  were  summary  pro- 
ceedings, and  that  the  patent  was  repealed  dtfa-- 
to,  by  making  the  rule  absolute ;  and  that  the  pro- 
cess to  be  issued,  wtt  not  in  the  nature  of  a  uirt 
fmyioBf  to  try  the  validity  of  the  patent,  but  meikrely 
process  repealing  the  patent. 

A  motion  was  made,  on  a  former  day  ^f  this 
terroVtn  behalf  of  the  patentees,  for  «  rule  upon 
the  district  Judge,  to  show  cause  why  a  mandauus 
should  not  issue  from  this  Court,  directing  him  to 
make  a  recqrd  of  the  proceedings  in  the  cause,  and 
to  issue  a  $cir€  fyeia$^  -for  the  purpose  of  trying 
the  validity  of  thd  patent.  The  rule  having  been 
granted^  and  due  service  had,  the  case  has  atnce 
been  argued  by  counsel,  for  and  against  the  rule; 
tin4  the  opinion  of  thui  Court  is  now  to  be  deli- 
yered. 

Two  objeptions  have  been  urged  at  the  bar» 
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a^inst  the  making  this  rule  absolute.    The  first     1824. 
is,  that  these  proceedings,  being  summary,  are  not  ^^^^^ 
properly  matters  of  record.     The  second,  that  this     ^«^ 
is  not  a  case  in  which,  by  law,  a  scire  facias^  or 
process  in  the  nature  olT  a  scire  faeioi,  can  be 
awarded,  (o  try  the  validity  of  the  patent. 

Both  of  these  objections  are  founded  upon  the 
provisions  of  the  10th  section  of  the  patent  act, 
and  must  be  decided  by  a  careful  examination  of 
those  provisions.  The  words  are,  "  that,  upon 
oath  or  affirmation  being  made,  before  the  Judge 
of  the.  District  Court,  where  the  patentee,  his  exe- 
cutors, Sec.  reside,  that  any  patent,  which  sh^I  be 
issued  in  pursuance  of  this  act,  was  obtained  sur- 
reptitiously, or  upon  false  suggestion,  and  motion 
made  to  the  said  Court  within  three  years  after 
issuing  the  said  patent,  but  not  afterwards,  it  shall 
and  may  be  lawful  for  the  Judge  of  the  said  Dis- 
trict Court,  if  the  matter  alleged  shall  appear  to 
him  to  be  sufficient,  to  grant  a  irule  that  the  paten- 
tee, or  his  executor,  &rC.  show  cause  why  jprocess 
should  not  issue  against  him,  to  repeal  such  pa- 
tent ;  and  if  sufficient  cause  shall  not  be  shown  to 
the  contrary,  the  rule  shall  be  made  absolute ;  and 
thereupon,  the  Judge  shall  order  process^to  be  is^ 
sued  against  such  patentee,  or  bis  cfxecotons,  dceig 
with  coste  of  suit.  •  And  in  case  no  suffieienl^ctiise 
shall  be  showa  to  the  contrary,  or  if  it  shall  appear 
that  the  patentee  was  not  the  true  inventor  or  diM- 
cover^,  judgment  shall  be  rendered  by  such  Court 
for  the  repeal  of  the  said  patent.  And  if  the  par- 
ty at  whose  complaint  the  process  issued,  shall 
have  judgment  given  against  him,  he  shall  pay  all ' 
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1834.    rach  coMs  as  the  defendant  ahall  be  pot  to  in  de- 


j^         fending  the  soit,  to  be  taxed  by  the  Coart,  luid  re- 

ifmai*     co?ered  in  doe  course  of  law.'' 

Upon  the  aligbteat  inspection  of  this  section,  it 
wiii  be  at  once  perceived,  that  however  summary 
the  proceedings  may  be,  they  are  of  vast  impwt- 
ance  to  the  parties,  and  involve  the  whole  right 
and  interest  of  the  patentee.  The  jurisdiction 
given  to  the  Court,  is  not  general  and  unlimited, 
but  is  confined  to  cases  where  the  patent,  was  ob-. 
titined  surreptitiously,  or  upon  false  suggestions ; 
where  the  patentee  resides  within  the  district;  and 
where  the  application  is  made  within  three  years 
aAer  the  issuing  of  the  patent  It  is,  therefore, 
certainly  necessary,  that  all  these  facts,  which  are 
indispensable  to  found  the  jurisdiction,  should  be 
stated  in  the  motion .aa^t^^^^^oapanying affidavits; 
and  without  them,,  the  Court  caAnot  bo  justified  in 
wvardittg  the  rule.  It  follows,  of  course,  that  in 
any  record  that  is  to  be  made  of  the  proceedings, 
they  constitute  the  preliminary  part,  and  ought 
not  to  be  omitted.  In  the  present  case,  thiey  have 
been  wholly  omitted,  and  the  record  is,  in  this  re." 
apect,  incomplete  and  inaccurate. 

But  it  is  said  that,  teebnicaUy  speaking,,  these 
proceedings  are  not  matters  of  record.  They  are 
certainly  proceedings  of  a  Court  ofrecord,  for  auch 
are  all  the  Courtii  of  the  Unitieid  Statee,  in  virtue 
of  their  organisation,  both  upon  principles  of  Ihe 
common  law,  and  the  express  intendment  of  Cwh 
gress.  In  general,  the  interlocutory  proceedings 
in  suits  are  not  entered  of  record,  as  they  are 
deenM^  merely  collateral  incidents.   ^  But.  vriiere 
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a  special  jariadiction  is  given  to  a  Court,  aa  m  the  1824. 
present  instance,  it  appears  to  us  that,  in  conform-  ^'gJI^^JJJ*' 
ity  to  the  course  of  decisions  in  this  Court,  upon  Wood, 
the  subject  of  jurisdiction,  all  the  preliminary  pro- 
ceedings required  to  found  that  jurisdiction  should 
appear  of  record,  as  they  constitute  an  essential 
part  of  the  case.  In  general,  motions  and  rules 
made  in  the  course  of  suits,  over  which  the  Court 
has  an  acknowledged  jurisdiction,  are  not  entered 
of  record.  But  where  a  rule  is  the  sole  foundation 
of  the  suit,  and  the  first  step  in  its  progress,  that 
rule  can  only  be  granted  under  special  circumstan- 
ces prescribed  by  law ;  it  is  not  sufficient  to  show 
that  the  rule  itself  was  grianted,  but  it  must  also 
appear,  by  the  proceedings,  that  it  was  rightfillly 
granted. 

Biit  the  more  material  question  is,  whether  the 
proceedings,  so  far  as  the  rights  of  the  patentees 
are  concerned,  terminated  with  the  rule  being 
made  absolute,  so  that,  ipso  facto,  the  piitent 
was  repealed,  and  the  process  to  be  issued  was" 
only  process  to  enforce  or  declare  the  repeal;  or 
whedier  the  process  was  in  the  nature  of  a  $c^re 
facias  at  common  law,  to  repeal  the  patent,  if^ 
upon  a  future  trial,  the  same  should  be  found 
inValid. 

This  question  must  be  decided  by  the  terms  of 
the  section  in  controversy;  but  in  the  iiitcrpreta- 
tion  of  those  terms,  if  their  meaning  is  somewhat 
equivocal,  that  construction  ought  certainly  to  be 
adopted  which,  not  departing  from  the  sen^e,  is 
most  congenial  to  our  institutions,  and  is  most  con- 
venient in  (he  administration  of  public  justice. 
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1B24.  The  securing  to  inventors  of  an  exclusive  right 
^f^^^  to  their  inventions,  was  deemed  of  so  much  impor- 

Wood,  tance,  as  a  mieans.  of  promoting  the  progress  of 
science  and  the  useful  arts,  that  the  constitudcm 
has  expressly  delegated  to  Congress  the  power  to 
secure  such  rights  to'  them  for  a  limited  period. 
The  inventor  has,  during  this  period,  a  property 
in  his  inventions ;  a  property  which  is  often  of  very 
great  value,  and  of  which  the  law  intendo^d  to  pve 
him  the  absolute  enjoyment  and  possession.  In 
suits  at  common  law,  where  the  value  in  con- 
troversy exceeds  20  dollars,  the  constitution  has 
secured  to  the  citizens  a  trial  by  jury.  In  causes 
of  equity  and  admiralty  jurisdiction,  they  have  the 
security  of  a  regular  and  settled  course  of  proceed- 
ings, where  the  rules  of  evidence  and  the  prinei* 
pies  of  decbiott  are  well  established.  And  in  all 
these  cases,  there  is  the  farther  benefit  conferred 
by  our  laws,  of  revising  the  judgments  of  the  infe* 
rior  Courts,  by  the  exercise  of  appellate  jurisdic- 
laon.  It  is  not  lightly  to  be  presumed,  therefore, 
that  Congress,  in  a  class  of  cases  placed  peculiarly 
within  its  patronage  and  protection,  involving 
some  of  the  dearest  and  most  valuable  rights 
which  society  acknowledges,  and  the  constitution 
itself  means  to  favour,  would  institute  a  new  and 
summary  process,  which  shoidd  finally  adjudge 
upon  diose  rights,  without  a  trial  by  jury,  without 
a  right  of  appeal,  and  without  any  of  those  guards 
with  which,  in  equity  suits,  it  has  fenced  round  the 
general  administration  of  justice.  The  patent  acts 
have  given  to  the  patentee  a  right  to  soe  at  com- 
inon  law^  for  d^^[es  for  any  vidiation^if  his  in- 
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vention ;  and  have  given  him  a  farther  right  to     1824» 
claim  the  interference  of  a  Court  of  equity,  by  way  ^"^^^^TJ^ 
of  injunction,  to  protect  the  enjoyment  of  bis  pa-     Wood* 
tent.    It  would  be  somewhtft  surprising  if,  after 
such  anxious  legislation,  there  should  exist  in  the 
act  a  clause  which,  in  a  summary  manner,  enables 
any  person  to  repeal  his  patent,  and  thus  sweep 
away  his  exclusive  property,  without  interposing 
any  guards  by  way  of  appeal,  or  any  regular  pro- 
ceedings, by  which  the  validity  of  titles,  in  ordina- 
ry cases,  is  examined  and  contested. 

With  these  considerations  in  view,  let  the  10th 
section  of  the  act.be  examined.  Its  object  is  to 
provide  some  means  to  repeal  patents  which  have 
been  obtained  surreptitiously,  or  upon  false  sug- 
gestions ;  the  very  cases  for  which  a  scire  facias 
issues  at  the  common  law.  As  the  patents  are  not 
enrolled  in  the  records  of  any  Court,  but  among 
the  rolls  of  the  Department  of  State,  it  was  ne- 
cessary to  give  some  directions  as  to  the  correct 
time  and  manner  of  instituting  proceedings  to  re- 
peal them.  It  accordingly  directs,  that  the  Dis- 
trict Judge  may,  upon  proper  evidence,  under 
oath,  and  motion  made  to  the  Court,  in  his  dis- 
cretion, ^  grant  a  rule  that  the  patentee,  &;c. 
show  cause  why  process  should  not  issue  against 
him,  to  repeal  such  patent;  and  if  sufficient  cause 
shall  not  be  shown  to  the  contrary,  the  rule  shall 
be  made  absolute,  and  thereupon  the  Judge  shall 
order  process  to  be  issued  against  such  patentee, 
&c.  with  costs  of  suit.^'  It  is  obvious,  from  the 
language  of  this  clause,  that  the  rule  is  a  rule  not 
to  repeid  the  patent,  if  it  is  made  absolute,  but  a 

VoL«IX.  77 
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1824.     rule  for  process  to  issue  to  repeal  the  patent.    It 
^^T^^^^^^  is  not  then  the  rule,  but  the  process  contemplated 

Ex  parte     ,         ,  ,  ,       .  »    - 

Wood,  by  the  act,  that  repeals  the  pateilt  It  is  not  a 
mere  form^  but  it  is  of  the  essence  of  the  proceed- 
ings, without  which,  the  rule  has  no  efficacy,  b 
the  process  to  b%  issued  a  process  which,  per  $Cy 
repeals  the  patent,  or  are  the  words  ''  tp  repeal 
such  patent,''  to  be  construed  as  merely  descrip- 
tive of  the  nature  of  the  process,  and  of  the  effect 
of  it,  if  judgment  shall  be  finally  pronounced  in 
support  of  it  ?  In  other  words,  is  it  a  process  in 
the  nature  of  an  execution,  or  a  judicial,  process, 
in  the  nature  of  a  scire  faciasj  calling  for  further 
proceedings?  If  the  words  of  the.  section  had 
stopped  'at  the  clause  already  referred  to,  it  would, 
perhaps,  have  been  difficult  to  find  a  sufficient 
explanation  of  the  legislative  will,  to  have  led  the 
Court  to  the  conclusion,  that  judicial  process,  in 
the  nature  of  a  scire  facias^  was  certainly  in* 
tended ;  there  would  h^ve  been  som^  reason  for 
hesitation ;  but,  even  then,  an  interpretation  against 
such  process  would  not  have  been  without  serious 
embarrassments.  It  could  not  be  arrived  at,  with- 
out leaving  much  of  iquestionable  reasoning  be- 
hind. But  the  section  does  not  stop  here.  It 
goes  on  to  make  farther  provisions,  which,  if  the 
process  absolutely  repealed  the. patent,  could  have 
no  operation,  and  no  intelligible  meanuig.  On 
the  other  hand,  if  the  process  was  to  be  in  the 
nature  of  a  scire  fadas,  all  the  words  are  sensi* 
ble  and  operative,  and  describe  the  proper  pro- 
gress and  proceedings  upon  such  a  writ.  The 
clause  is  in  these  words:  '^  And,  in  ^ase  no  suffi** 
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cient  cause  shall  be  shown  to  the  contraiy,  or  if  1824. 
It  shall  appear  that  the  patentee  was  not  the  tnie  ^^gTwurto' 
inventor  or  discoverer,  judgment  shall  be  render-  Wood. 
ed  by  such  Court  for  the  repeal  of  the  patent'' 
These  words  follow  after  the  clause  awarding  the 
process,  and,  of  course,  suppose  the  process  al- 
ready issued.  The  party  is  supposed  to  be  called 
upon  to  show  cause,  which  is  precisely  what  a 
scire  facias  requires  in  its  official  mandate;  and 
if  no  sufficient  cause  is  shown  to  the  contrary,  or 
if  it  shall  appear  that  the  patentee  was  not  the 
true  inventor  or  discoverer,  then  the  patent  is  to 
be  repealed.  If  the  process  is  merely  to  repeal 
the  pateiit,  and  not  to  institute  a  trial,  how  can 
the  party  show  cause  ?  how  can  it  judicially  ap- 
pear that  the  patentee  is  not  the  inventor  ?  These 
provisions  are  intelligible  in  a  scire  facias^  for 
that  authorizes  subsequent  inquiry  into  the  law 
and  the  facts.  But,  farther,  ''  judgment*'  is  to 
be  rendered.  Now,  it  is  not  necessary  to  l6y  any 
particular  stress  on  this  word,  as  a  known  juridi- 
cal phrase,  expressive  of  the  final  decision  of  the 
Court;  but  if  the  making  (he  rule. absolute  re- 
pealed the  patent,  and  the  process  is  merely  an 
execution,  how  could  any  subsequent  judgment 
be  rendered  in  the  case  ?  It  would  be  contrary  to 
all  analogy,  to  all  rules  of  judicial  interpretation, 
to  suppose  that  judgment  is  to  succeed,  and  not 
to  precede,  the  writ  of  execution.  The  clause 
goes  on,  '^  and  if  the  party,  at  whose  complaint 
the  process  issued,  shall  have  judgment  against 
him,  he  shall  pay  all  such  costs  as  the  defendant 
shall  be  put  to  in  defending  the  suit,  to  be  taxed 
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1824.  by  the  Court,  and  recovered  in  due  course  of  law." 
^^^^^C^  The  language  is  here  still  more  distinct  and  per-. 
Wood,  suasive.  It  imports,  in  a  clear  manner,  that  some 
proceedings  were  to  be  had  after  the  process 
issued,  by  which  the  case  might  be  farther  inves- 
tigated ;  and  if  upon  such,  investigation  judgment 
should  be  against  the  complainant,  the  patentee 
should  recover  his  coats.  The  language  is,  that 
the  party,  at  whose  pomplaint  the  process  issued, 
not  the  rule  issued,  shall  have  judgment  against 
him.  Upon  what?  the  rule?  Certainly  not;  but 
upon  the  process  issued.  He  shall  pay.  the  costs 
to  which  the  defendant  is  put  in  defending  the  suit. 
What  suit  is  here  intended  ?  We  think  it  is  clear 
that  it  means  the  suit  upon  the  process,  that  is, 
upon  the  scire  facias;  for  the  proceedings  upon 
the  rule  are  not,  in  a  technical,  or  in  any  accurate 
sense,  a  suit.  The  costs  of  defending  the  suit 
are  to  be  paid. .  But  how  can  any  costs  arise  from 
a  defence  upon  a  process  which  is  final  and  abso- 
lute? It  appears  to  the  Court,  that  to  give  the 
construction  contended  for  by  the  counsel  against 
the  rul?,  would  be  to  reject  the  plain  and  obvious 
pui^port  of  the  whole  of  the  last  clauses  of  the 
section,  and  make  them  a  perfect  nullity.  In  the 
other  view,  they  have  entire  effect,  and  are  aa  rea- 
sonable and  just,  in  themselves,  as  they  are  pro- 
motive of  the  security  of  vested  rights  and  pro- 
perty. 

Nor  does  the  occurrence  of  the  words  '^  costs  of 
suit,''  in  the  preceding  part  of  the  section,  where 
it  is  said  that  ^' the  process  shall  be  issued,  dtc. 
with  costs  of  suit,'*  in  the  slightest  degree  impugn 
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this  intQq>retation.  The  true  meaning  of  these  1824. 
words  in  this  connexion,  is  not  that  costs  of  suit,  ^^"^TJIj' 
alread/incurred,  shall  be  paid  and  collected,  but  Wood, 
that  the  process  shall  be,  to  show  cause  why, the 
patent  shall  not  be.  repealed,  and  costs  of  suit 
given  tovthe  complainant.  In  this  view,  it  forti- 
fies the  construction  already  asserted  by  the  Court. 
That  this  is  the  true  exposition  of  the  words,  is 
made  apparent  i^  examining  the  5th  section  of 
the  patent  act  of  1790,  ch.  34.,  which  is  exactly 
similar  in  terms  to  the  10th  section  of  the  present 
act,  except  that  it  omits,  in  this  place,  the  words 
''  costs  of  suit/'  These  words,  therefore,  were 
not  intended  to  change,  and  cannot  be  admitted 
to  change,  the  natural  meaning  of  the  other  parts 
of  the  section.  And  if  the  other  words  used  in 
^tbis  connexion  are  descriptive  of'  the  nature  of 
the  process,  these  words  are'  merely  explanatory 
of  the  legislative  intent,  that  the  cosu  of  the  suit 
should  follow  upon  the  final  judgment  in  favour  of 
the  complainant.  Without  this  provision,  as  the 
other  clause  giving  costs  applies  icMhe  patentee 
only,  the  complainant,  although  he  should  prevail 
in  the  suit,  would  hot  be  entitled  to  any  costs. 
This  was  a  real  defebt  in  the  first  act,  and  is  cured 
by  the  insertion  of  the  words  under  considera- 
tion. 

Nor  are  there  any  public  mischiefs  which  will 
result  from  the  view  which  the  Court  takes  of  this 
section.  On  the  contrary,  it  will  subserve  the 
purposes  of  general  justice.  If  a  patent  has  been 
fraudulently  obtained,  or  upon  false  suggestions, 
it  may  be  repealed  within  three  years,  if  a  jury. 
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1824.  upon  a  trial,  shall  be  satisfied  of  the  fact  If  such 
^"^^^^C^  ft  repeal  be  not  had,  still  the  public  have  a  peifect 
Wood,  security.  They  may  violate  the  patent  with  im- 
punity, and  if  sued  for  the  violation,  any  person 
lAky  show  the  same  facts  in  his  defence,  and  they 
will  constimte  a  complete  bar  to  the  suit,  by  the 
express  provisions  of  the  6th  section  of  the  patent 
act.  Here,  als^  the  trial  will  be  ordinarily  by  a 
jury,  and  if  the  verdict  is  found,  upon  such  facts, 
in  favour  of  the  defendant,  the  law  expressly  de- 
clares, that  ^'  judgment  shall  be  rendered  for  die 
defendant,  with  costs,  and  the  patent  shall  be  de- 
clared void.''  Many  patents,  under  this  seetion, 
have  already,  in  such  suits,  been  adjudged  void; 
80  that  the  danger  *of  extensive  imposition  or  in- 
jury ig  wholly  chimerical.  On  the  other  hand,  if, 
by  any  accident  or  mistake,  the  patentee  should 
neglect  to  appear  to  oppose  the  rule,  upon  the  ar- 
gument on  the  other  side,  he  may  be  remediless. 
But,  upon  the  exposition  of  the  statute  adopted 
by  the  Court,  he  will  still  be  entitled  to  appear  to 
the  HcirefaeiaSf  and  have^a  more  deliberate  op- 
portunity to  defend  his  rights. 

Upon  the  whole,  it  is  the  opinion  of  the  Court, 
that  the  rule  ought  to  be  made  absolute,  and  that 
a  peremptory  mandamus  issue  to  the  Judge  of  the 
District  Court,  directing  him  to  enter  upon  record 
tlie  proceedings  in  this  cause,  antecedent  to  the 
granting  of  the  ride,  and  upon  whidh  it  was 
founded :  that  he  award  a  process,  in  the  nature 
of  a  scire  faciafiy  to  the  patentees,  to  show  cause 
why  the  patent  should  not  be  repealed,  with  costs 
of  suit :  that  upon  such  process  being  returned, 
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duly  executed,  he  proceed  to  try  the  same  caufie, 
upoD  the  pleadiogs  filed  by  the  parties,  and  the 
issue  joined  thereon ;  and  that,  if  the  issue  so  ^oodT 
joined  be  an  issue  of  fact,  then  the  trial  thereof 
to  be  by  a  jury ;  if  an  issue  of  law,  then  by  the 
C!ourt,  as  in  other  cases. 

Mandamus  accordingly. 

Judgment.  Upon  the  hearing  of  this  cause 
upon  the  ru(e  to  show  cause,  heretofore  awarded 
by  this  Court,  and  on  consideration  of  the  argu- 
ments of  counsel  for  and  against  making  the  same 
rule  absolute,  it  is  ordered  and  adjudged  by  the 
Courts  that  the  same  rule  be,  and  hereb]^  is,  made 
absolute.  And  it  is  further  ordered  by  the  Court, 
that  a  peremptory  mandamus  issue  to  the  District 
Judge  of  the  Southern  Dbtrict  of  New-York, 
commanding  him  to  enter  upon  record  the  pro- 
ceedings in  this  cause,  antecedent  to  the  granting 
by  him  of  the  rule  to  show  cause  why  process 
should  not  issue,  to  repeal  the  patent  in  the  prp-^ 
ceedings  mentioned,  and  upon  which  the  said 
rule  was  founded :  that  thesaid  Judge!  do  award  a 
process,  in  the  nature  of  a  scire  facias,  to  the 
patentees,  to  show  cause  why  the  said  patent 
should,  not  be  repealed,  with  costs  of  suit:'' that 
upon  the  return  of  such  process,  as  duly  sehred, 
the  said  Judge  do  proceed  to  try  the  cause  upon 
the  pleadings  filed  by  the  parties,  and  the  issue 
joined  thereon ;  and  that  if  the  issue  be  an  issue 
of  fact,  the  trial  thereof  be  by  a  jury ;  if  an  issue 
of  law   Jien  by  the  Court,  as  in  other  cases. 
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The  Monte 
Allegre.  [Pbize.    Juoicial  Sals.] 

The  Monte  Allegre,  Tenant,  Claimant. 

In  judicial  sales,  there  is  no  warranty,  express  or  implied 

Upon  a  sale  by  the  Marshal,  under  an  order  of  Cburt,  no  warranty 
is  implied. 

Neither  the  Marshal,  nor  his  agent,  the  auctioneer,  has  any  authority 
to  warrant  the  article  sold. 

^u(cre,  How  far  the  Marshal  is  responsible  to  the  vendee,  ip  his  pri- 
vate capacity,  if  he  undertake  to  warrant,  or  to  do  what  would 
imply  a  warranty  in  a  private  sale  ? 

Upon  an  Admiralty  proceeding,  in  rem,  where  the  proceeds  Of  the 
sale  are  brought  into  Court,  they  are  not  liable  to  make  good  a  loss 
sustained  by  the  purchaser,  in  consequence  of  a  defect  being  dis- 
covered in  the  article  sold. 

APPEAL  from  the  Circuit  Court  of  Maryland. 

The  appellant,  Thomas  Tenant,  filed  his  peti* 
tion  on  die  14th  of  November,  1821,  in  the  Cir- 
cuit Court  for  the  Maryland  District,  setting  forth 
that  at  a  public  sale  of  part  of  th^  cargo  of  the 
ship  Monte  Allegre,  under  an  interlocutory  ordw 
of  the  District  Court,  in  the  case  of  Joaquim  Jose 
Vasques,  Consul-General  of  Portugal,  agaiiist  the 
ship  Monte  -Allegre,  and  her  cargo,  he  became 
the  purchaser  of  six  hundred  and  fifly-three  se- 
roons  of  Brazil  tobacco,  part  of  said  cargo,  for 
which  he  paid  to  the  Marshal  of  the  District,  un- 
der whose  superintendence  the  sale  was  conducted, 
15,495  dollars  and  46  cents.  That  the  tobacco 
was  sold  by  samples,  which  were  sound  and  mer- 
chantable, and  that,  believing  the  bulk  of  the  to- 
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bacco  corrMpooded/in  this  respect,  with  the  sam-     1824. 
pies,  he  became  ihe  purcnasef.    That,  shortly  af-  IjiJ^MoIIte 
ferwards,  he  exported  the  whole  of  the  tobacco     Aiiegre. 
so  purdiased  to  Gibraltar;. aAcI,  after  its  arrival 
there,  it  was  found,  upon  examination,  to  be 
wholly  unsound  and  unmerchantable,  the  greater 
part  being  entirely  rotten,  and  the  remainder  un- 
saleable but  at  ?ery  reduced  prices,  and  was,  in 
fact,  sold  for  4,818  dollars  and  52  cents. 

The  appellant,  in  his  petition,  further  alleges, 
that  the  tobacco  received  no  damage  in  its  trans- 
portation to  Gibraltar,  but  was,  at  the  time  it  was 
sold  by  the  Marshal,  wholly  unsound,  rotten,  and 
unmerchantable :  that  the  cause  in  which  the  order 
was  passed,  by  virtue  of  whicJi  the  tobacco  was 
sold,  was  still  pending  in  this  Court;  and  that  the 
proceeds  of  said  sale  remained  in  the  Circuit 
Court,  under  its  authority  and  control;  and,  there- 
upon, prayed  for  such  relief  as,  upon  proof  of 
the  allegations^^  he  might  be  considered  by  the 
Court  entitled  to. 

To  this  petition  an  answer  was  filed  on  the  2d 
of  May,  1822,  inthe  name  of  Joaquim  Jose  Vas- 
ques,  Consul^General  of  Portugal,  on  behalf  of 
the  owners  of  the  proceeds  of  the  ship  Monte  Al- 
legro and  her  cargo,  resisting  the  claim  of  the 
appellant: 

i.  Because  the  Court  had  no  jurisdiction  or 
power  whatever  to  sustain  the  petition,  inasmuch 
as  it  WM  calling  on  the  Court  to  award  damages 
on  a  olaim  in  the  nature  of  an  action  for  a  deceit, 
or  on  a  waitanQTf  as  an  incident  to  a  cause,  in  its 
nature  wholly  of  admik*alty  and  maritime  cogni- 
VoL.  IX.  78 
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zance,  the  claim  being  entirely  at  eomnK>ii  law 
Thi  Monte  Ju''is^i<^^>QOf  ^nd  could  not  be  made  an  incident 
.  Aiiegre.  to  that  which  appertaina  exclusively  to  the 
rahy.  And,  secondly,  the  claim  wa 
th^  merits.  Prooft  were  taken  on  bMh  ad^th  IR 
the'  Court  below,  and  a  decree,  pro  forma,  was 
entered  by  consent*  dismissing  the  petition  with 
costs;  on  which  the  cause  was  brought  by  appeal 
to  this  Court. 

Mgrthsd.  Mr-  Meredith,  for  the  appellant,  in  answer  to 
the  objection  as  to  defect  of  jurisdiction,  stated, 
L  That  this  claim  wajB  an  incident  to  the  princi- 
pal case  .'of  the  Monte  Allegro,  which  had  been 
fcHinerly  determined  in  this  Court  by  a  decree  of 
restitution  to  the  original  Portuguese  owners/  Thq 
general  rule  is,  that  where  a  Court  has  jurisdiction 
in  the  principal  question,  it  has  jurisdiction,  inci- 
dentally, oyer  all  interiocutory  matters  that  are 
connected  with,  or  arise  out  of,  the  original  canse. 
It  would  seem  to  follow,  therefore,  that  a  sale, 
made  in  virtue  of  an  interlocutory  decree,  by  a 
Court  exercising  a  rightful  and  exclusive  jurisdic- 
tion over  the  cause  in  which  such  decree  is  pro* 
uounced,  miiit  necessarily  be  considered  as  an  in-' 
cident.  It  could  not  be  denied,  that  thd -interio- 
cutory decree  itself  was  strictly  incidental ;  and  if 
so,  the  sale  must  necessarily  have  the  same  cha- 
racter, since  it  and  the  decree  are  inseparably  con- 
nectedw  The  decree  and  the  sale  both  depend  oa 
the  jurisdiction  in  the  principal  cause,  and  so  does 

»  7  JTktat.  lUp.  529. 
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the  tide  acquired  by. the  purchaser*  The  pro-  1B24. 
ceeds  of  the  sale  are  in  Court,  and  the  Court  has  ^JJJJTm^ 
an  undoubted  power  to  distribute  them  according  Aiic£rre. 
to  equitable  circumstances,  and,  so  long  as  tliey 
remain  within  its  control,  to  decide  on  all  claims 
respecting  them.'  The  answer  in  this  case,  how-* 
ever,  places  the  jurisdiction  on  distinct  ground. 
It  is  said,  that  the  claim  is  in  the  nature  of  an 
action  for  a  deceit,  or  on  a  warranty,  which  arc 
actions  known  only  to  the  common  law,  and  can- 
not, therefore,  be  an  incident  to  that  which  apper- 
tains exclusively  to  the  admiralty.  Such,  how- 
ever, is  not  the  rule.  Whether  the  original  cause 
of  action  be  either  of  admiralty  of  common  law 
jurisdiction,  all  incidental  matters  follow  the  ju- 
risdiction of  the  original  cause,  whatever  the  com- 
plexion of  those  matters,  separately  considered, 
may  be.^ 

2.  In  judicial  sales,  the  Court  has  entire  control 
over  the  contract.  It  considers  the  contract  as 
made  with  itself,  and  will  interfere,  under  equitable 
circumstances,  to  relieve  the  purchaser,  where  it 
would  not  interfere  in  a  private  contract.  This  is 
the  established  doctrine  in  equity.*  The  same 
principle  applies  to  sales  under  decrees  in  the 
Court  of  Admiralty,  which  executes  a  '*  wide 
equity.*' 

a  Smart  v.  Wolff,  3  T.  R.  323. 

b  3  BL  Com.  107-  2  Bro.  Civ.  and  Aim.  LaWy  107.  2  Sound. 
259.    Cro.£&E.685.     Doug.  ^94.     Bee^8  Adm.  Rep.  370. 

e  Sugd.  Fend.  S4. 1 15.,  1st  Am.  ed.     Saville  v.  SaviUe,  1  F. 
Wmi.746.    Morebeadv.  Frederick,  Sugd.  Fend.  Appx.  524 
l^wrence  v.  Conell,  4  Jokne.  Ch.  Rep.  54T 
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1 824.        3.  But,  even  admitting  that  the  sale  in  this  caso 
)S^r£^  is  to  be  governed  by  the  stricter  rules  of  the  com- 

AUegie.  mon  law,  it  may  be  brought  withm  those  rules. 
yiie  proof  shows,  conclusively,  that  this  was  a  Vkle 
by  sample,  which  is  equivalent  to  a  warranty  ;*  and 
such  warranty  extends  as  well  to  the  soundness  and 
merchantable  condition  of  the  commodity,  as  to  its 
particular  species/  The  proof,  and  the  admission 
on  the  record,  are  conclusive,  to  show  that  rt  the 
time  of  sale  the  tobacco  was  unsound  and  unmer- 
chantable ;  and  if  the  sale  by  sample  amounts  to  a 
warrapty,  the  purchaser  was  not  bound  to  examine 
the  tobacco.  Such  an  examination,  if  made, 
would  have  been  no  waiver  of  the  warranty. 

4.  The  Marshal,  being  the  agent  of  the  Court, 
.was  authorized  to  sell  by  sampjie,  that  being,  ac- 
cording to  the  proof,  the  usual  and  customary  mode 
of  sale  ;  and  this  even  if  he  be  considered  as  a 
special  agent'  The  Marshal,  however,  being  the 
agent  of  the  Court,  in  all  sales  under  its  dectees, 
is  to  be  considered  strictly  as  a  general  agent/ 
and  is,  therefore,  authorized  to  do  all  acts  within 
thescppe  of  his  employment. 

a  Hibbert?.  Shee,  1  Camp.  115.  Klinits  v.  Surry,  5  E^. 
Rep.  tSr.  Gardiner  v.  Gray,  4  (kanp.  144^  Sanda  v.  Tbjior, 
iJokm.Rtp.4ld4.  Sweet  V.Colgate,  20 /a&iia.lb|».19&  Arad- 
ford  v.  Manly,  13  Mam.  Rep.  1S9* 

5  IS  Mom.  Ap.  139. 

c  1  PHen'  a  C.  Rep.  317. 

d  sT.R.7ir.  aT.R.  177^  5Eip.Rep.7i*  2Cbi9.555. 
12  MoA  514.  WiOee,  407-  1  Camp.  2^9.,  and  caaea  coUccied 
in  Pakjf  on  Jget^.  I 

e  lli  Batfe  Rep.  4M. 
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o.  The  proceeds  now  remaining  in  the  regis-     1824. 
try,  though  not  the  specific  proceeds  of  the  tobac-  )^^fgoSbt 
CO,  are,  notwithstanding,  liable  to  this  claim.   The    AU«ivt. 
proceeds  of  the  tobacco  were  disbursed  in  pay- 
ment of  duties  and  expenses,  which  were  a  joint 
charge  of  ship  and  cargo.    The  fund  now  in  Court 
is  a  common  fund,  on  which  the  owners  of  the  to- 
bacco have  a  claim  for  their  distributive  charge. 

Mr.  D.  Hoffmauj  for  the  respondents,  contend- 
ed, that  the  Marshal  possessed  no  power  td  war- 
rant the  quality  of  the  article  sold,  he  being  a 
special  agent,  with  limited  powers ;  and  that  if  he 
had  exceeded  the  scope  of  his  authority,  he  could 
not  thereby  implicate  the  proceeds  of  the  property, 
being  the  agent  of  the  Courts  and  not  of  the  own- 
ers. That  the  limited  authority  of  the  Marshal,  in 
the  case  of  sales  by  order  of  the  Court,  is  univer- 
sally known  and  acknowledged ;  tliat  all  persons, 
therefore,  are  presumed  to  purchase  on  their  own 
meims  of  judging;  and  public  officers  are  never 
presumed  to  possess  the  same  extent  of  knowledge 
in  regard  to  the  quality  of  property  sold  by  them, 
as  die  owners  thereof  would  be  presumed  to  pos- 
sess. 

Admitting,  then,  argumenti  gratia^  that  there 
has,  in  fact,  been  gross  fraud,  or  a  wan-a^ity  ex^ 
press  or  implied,  by  the  Marshal,  or  by  his  agent.. 
the  auctioneer,  or  by  both,  such  fraud,  or  warranty,* 
would  neither  implicate  the  property,  nor  involve 
the  owners  in  any  responsibility.  It  is  not  com- 
petent for  a  Court,  nor  for  the  Marshal,  as  agent 
of  thatCourty  nor  for  the  auctioneer,  as  agent  of 
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1824.     theMarsiml,  io  any  case,  to  charge  the  property 
^*JJ^^J^JJJ^  or  owners  by  any  fraud  or  warranty. 

Allegro.  And^r^f,  as  to  the  power  of  the  Court  in  this 
respect:  It  must  be  conceded,  that  the  owners 
have  bad  no  agency  in  this  sale ;  as  to  them,  it 
watt  wholly  ininvitum.  The  sale  was  by  the 
Court,  not  by  the  owners ;  the  Codrt  is  not  even 
the  agent  of  the  owners  pro  hoc  vice ;  and  as  the 
purposes  of  justice  demand  a  sale,  and  nothing 
more,  and  as  Courts  are  never  presumed  to  know 
the  quality  of  property  sold  under  their  order,  so, 
in  the  present  case,  the  order  contains  an  authori* 
iyt6  sell,  which,  we  shall  presently  show,  does  not 
authorize  a  warranty.  If  the  appellant's  claim  be 
well  founded,  in  respect  to  the  acts  either  of  the 
Court  or  its  agent,  it  must,  as  there  has  been  no 
express  warranty,  repose  either  on  the  doctrine 
that  a  sound  price  will  insure  a  sound  article,  or 
thid,  that  a  fraudulent  representation  imposes  a 
legal  obligation  on  the  Court,  to  the  same  extent 
to  which  similar  representations  would  bind  an  in- 
dividual. The  acts  of  a  Court,  as  such,  whatever 
the  motives  of  the  individuals  who  compose  it,  are, 
in  the  eye  of  the  law,  wholly  uncontaminatod  by 
fraud  or  deceit.  To  that  to  which  the  law  has 
assigned  the  part  of  declaring  justice,  it  cannot 
impute  a  vice  contradictory  of  such  a  character, 
nor  suppose  that  the  oracles  of  justice  can  dic- 
tate injustice.  The  distinction  between  judi- 
cial sales  and  those  of  individuals,  rests  mlain- 
Iy»  (!•)  on  the  actual  ik  presumed  knowledge  of 
owners,  and  the  actual  or  implied  ignorance  of 
Courts,  (whose  province  it  sometimes  n  to  or- 
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der  Bales,)  of  the  nature  and  quality  of  the  1824. 
thing  sold;  (2^)  on  the  absolnte  impracticability  ^^(j^m^ 
of  a  Court's  inquiring  into  circumstances  of  qua-  Aiiegre 
lity  and  title  in  these  cases,  and  the  consequent 
absenciB  of  ^any  reliance,  by  [)urchaser8y  in  these 
respects;  and,  (3.)  on  the  total  want  of  all  mo- 
tive in  Courts  and  their  officers,  to  warrant,  de- 
fraud, or  misrepresent.  On  these  grounds  is  it 
that  the  maxim,  caveat  emptor,  emphatically  ap- 
plies to  such  sales.  It  is  on  a  similar  principle 
that  all  judicial  sales  are  out  6f  the  operation  of 
the  statute  of  frauds ;  and  this  is' by  no  means  be- 
cause the  judicial  sale  is  at  auction,  for  auction 
sales  are  within  the  statute,  unless  they  are  also 
in  pursuaqce  of  judicial  authority;  but  it  is  be- 
cause there  is  a  peculiar  respect  due  to  judicial 
sales.  The  danger  which  the  statute  intended  to 
guard  against,  cannot  be  supposed  of  such  sales/ 
On  the  direct  question  under  consideilition, 
there  are  but  few  cases  to  be  found  in  the  books. 
In  South  Carolina  it  has  been  expressly  decided, 
that,  at  a  Sheriff's  sale,  caveat  emptor  is  the  best 
pcMssible  rule  that  can  hb  laid  down;  The  Court 
emphatically  states,  that  all  who  attend  such  sales 
ought  to  take  care  and  examine  into  the  title,  &c.; 
diat  no  warranty,  express  or  implied,  can  be 
raised  on  the  part  of  the  owner,  as  to  whom  the 
proceeding  is  compulsory,  <  nor '  of  the  Sheriff; 
who  is  the  mere  agent  of  the  Court,  nor  of  the 


a  AttoracjrGcBcnl  y.  Dtj,  1  Fe$.  $en.  221.  Bragden  ▼. 
Sradbcv,  12  Fef.  472.  Bhioii  t»  Aormitftse,  18  Pet.  29.  3 
JMkiif.102.    iSb^.  Fciuf.  78. 
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18^.  Court  itself*  and^  thjerefore,  in  that  case,  the 
i^^^^i^^  claim  of  the  defendant's  wife  to  dower,  is  no  rea- 
Aliegre.  son  wby  the  purchaser  should  not  pay  the  money 
bid  at  such  sale.*  In  New-Tork,  however^^wa 
find  something  of  a  contrary  doctrine  advanced 
by  Mr.  Chancellor  Kent,  who  repudiated  Lord 
Hardwicke's  doctrine  in  the  case  of  theAjUametf- 
General  v.  Day^  and  held  that  Sheriff's  sales  are 
within  the  statute  of  frauds. 

Thfe  cases  on  this  point,  which  havQ^been  cited 
by  the  appellant's  counsel,  may  be  distinguished. 

The  first  is  SaviUe  v.  Saville,^  where  it  was 
merely  decided,  that  while  such  a  purchase  before 
the  Master  remained  in  fieri^  the  Court  would 
not  actively  interfere  to  compel  performance,  the 
purchase  having  been  made  under  a  prevalent  de- 
lusion as  to  the  value  of  estates,  and  the  purchaser, 
was  willing,  in  order  to  be  relieved,  to  forfeit  his 
depont^  which  was  one  tenth  of  the  whole  pur- 
chase money.  It  is  further  to  be  remarked  of  this 
case,  that  a  qu4BTe  is  added  by  the  leataed  com- 
mentator, <^  whether  this  be  now  the  law  of  the 
Court'' 

Several  cases  also  were  cited  from  Sugden, 
all  which  may  be  accounted  for  by  their  peculiar 
circumstances.  The  sale  was  in  fieri  in  every 
case ;  the  Master,  who  conducted  the  sale,  had 
all  the  knowledge  possessed  by  the  owners,  was 


a  The  Creditors  of  Tiiayer  ▼•  Sheriff  of  CharieetoD,  ft  Aqr, 
170. 
h  Sinoods  v. Cadio,  2  Caine$,es. 
o  2  P.  Wm.  745. 
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possessed  of  every  muniment  of  title»  and  ought     1824. 
to  have  known  of  every  incumbrance ;  and  most  ipJ|j^J[^ 
of  Che  sales  were  voluntary ;  or,  if  not^  the  Court     AUegra. 
either  required  a  forfeiture  of  the  deposit,  or  the 
clearest  proof  of  gross  mistake,  which  it  was  in 
the  master's  power  to  have  guarded  against/ 

Having  nearly  exhausted  the  common  law 
sources  of  information,  on  this  question,  I  shall 
be  pardoned  for  seeking  further  light  in  the  Ro- 
man code,  that  pure  and  copious  fountain  of  writ* ' 
ten  reason.  It  is  well  known  how  strict  the  ^di- 
litian  law  was  in  regard  to  the  obligations  of  ven* 
dors.  Not  only  a  sound  price  warranted  a  sound 
commodity,  but  the  seller  was  bound  to  declare 
all  the  faults  known  to  him,  nay,  was  responsible 
even  for  such  as  were  altogether  unknown  to  him. 
Yet  all  the  commentators  on  this  edict  admit,  that 
neither  the  action  guanti  minaris,  redhibiiotia, 
nor  that  ex  empto,  would  lie  in  the  case  of  fscal 
Bn6  judicial  sales.  It  appears  that  where  an  ex- 
travagant price  was  given  for  a  commodity,  the 
Roman  law  allowed  a  diminution  of  the  price,  to 
be  enforced  by  the  action  quanti  minoris,  though 
the  purchaser  suggested  neither  fraud  nor  war- 
ranty. But  this  applied  only  to  private  sales^  not 
those  uiider  public  authority.  So,  if  the  com- 
modity were  unsound,  or  unfit  for  its  ordinary 
purpose,  that  law  compelled  the  vendor,  by  the 
acHq^redhibHoriaf  to  take  back  the  property,  or 
make  allowance  for  its  defects;  but  the  policy  of 

s  Sugd.  FcMl  34. 49.  U9. 185.    jfyp.  M4.    Lraitnce  v. 
Conell,  4  Jotet.  GH.  Cot.  542. 
V«L.  IX.  79 
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1824.     the  law  did  not  suffer  judicial  or  fiscal  sales  to  be 
TC^Monte  *'"F'"g'^®^  by  the  retihibitory  action.     Again,  if 

Aiiegre.  the  title  proved  defective,  in  lands  or  goods,  the 
purchaser,  resorted  to  the  action  ez  empto;  but 
this,  tod,  applied  only  to  private  naics. 

This  doctrine  is  emphaticully  stated  in  the  Ro- 
man code.  Ittudf  sctefidfrm  est,  edictum  hoc  van 
pertinn^e  ad  venditiones  Jiscales'  To  the  same 
effect  is  Domat,  who  cites  the  iEdilitian  edict. 
^'Redhibition  and  diminution  of  price,  on  account 
of  the  vices  of  the  thing  sold,  do  not  take  place 
in  public  sales  which  are  made  by  a  depree  of  a 
Court  of  justice.  For  in  these  sales  it  is  not  the 
proprietor  who  sells,  but  it  is  the  nnthority  of  jus- 
tice, which  adjudges  the,  thing  only  such  as  it  t^.'* 
Pothier,  commenting  on  the  clause,  ^*  tamen  illud 
sciendum  est,*'  says,  that  this  exclusion  of  respon- 
sibiiity  on  the  part  of  the  owner  of  property,  is 
owing  to  the  trust  and  confidence  reposcl  in  Courts 
of  justice:  their  sales,  therefore,  must  stand;  they 
shall  not  be  annulled  by  the  action  ez  cmpto,  nor 
the  price  be  reduced  by  the  action  quanti  fninoris 
or  redhibitoria^^  "  Propter  auctoritatera  bastse 
fiscalis  (continues  Pothier)  Cujub  fides  fapile  con- 
velli  non  debet/''  The  sanbe  author^  in  his^  trea- 
tise of  the  contract  of  sale," after  commenting  on 
the. Various  remedies  under  this  celebrated  edict, 
says,  '^  but  the  consequential  actions  on  aecoiint 


a  Dig.  1. 1.  C  1.  De  MdHio.  Edicto. 

b  Damans  Civ.  Law^  b.  1. 1. 2.  s.  11. 

c  Polk.  Prnid.  JusL  I  SI.  1. 1.  •.  4.  art  1.  No.  5. 
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of  redhibitory  defects,  are  not  allowed  on  sales     1824» 
made  under  judicial  authority.'*'  TSlTMoote 

Leaving  the  Roman  code,  analogous  principles  AUesre. 
are  not  wanting  in  the  jurisprudence  of  other 
countries.  In  Holland  and  the  Netherlands,  cer- 
tain purchasers  have  the  privilege  of  rescinding 
their  contracts  within  twenty- four  hours,  if  the 
inequality  of  the  transaction  exceeds  one  half  the 
price  paid.  But  it  is  said,  that  this  right  does  not 
appertain  to  any  sales  made  under  a  decree,  or  in 
Uie  presence  of  a  Judge,  and  that  it  certoinly  does 
not  to  sides  on  involuntary  decrees.^  There  is 
•  a  similar  locus  penitenlia  accorded  to  the  inha- 
bitants of  these  countries^  who,  as  the  same  au- 
thor in  substance  remarks,  ''  through  much  inter- 
nal heat  are  commonly  much  inclined  to  liquor, 
and,  therefore,  in  the  midst  of  innocent  drunken- 
sessy  are  induced  to  mislead  and  defraud  the  un- 
wary in  their  sales  and  purchases.  The  persons 
thus  used  may  recede  within  twenty-four  hours, 
which  privilege  is,  in  every  respect,  to  be  under- 
stood of  private  trade,  as  there  can  be  no  suspipion 
of  deception,  where  the  sale  is  public  by  an  au- 
thorised functionary.*'  In  the  samejunsprudence 
we  find  what  is  called  an  appropriaiion  or  re- 
demption right f  which  gives  to  the  vendor,,  in  cer- 
tain cases,  within  a  limited  time,  the  privilege  of 
repossessing  himself  of  the  proper^  sold,  at  the 


a  Draiii  Ac  CMrof  de  VaUe,  §.  232. 
6  FcnLsemomifsCom.  b.4.  c.  80.1. 4. 
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1824-  same  price*  But  this  permission  applies  in  no 
nTT^S!^  ctt«e  to  judicial  or  public  sales.* 

AXbtfit  But  it  is  said  time  the  Marshal  was  competent 
to  warrant  t|ie  quality  of  the  property  sold,  or,  at 
least,  that  he  has  done  so,  and  that,  therefore,  it  is 
the  Court's.duty  to  adopt  his  actSy^and  to  save  the 
purchaser  from  loss.  This  doctrine,  we  presume, 
can  hardly  be  sound.  The  Marshal  is  only  a  mi' 
nisterial  agent  of  tlie  Court;  his  authority  cannot 
be  more  extensive  than  that  whence  it  flows : — 
derititiva  potestas  nan  potest  esse  major  primi^ 
tiva.  Nay,  further,  he  was  pro  hac  vice^  special 
agent  with  defined  powers;  his  authority  was  only 
to  sellf  and  sale  does  not  ex  vi  termini  imply  even  a 
warrdnty  of  the  title,  much  less  of  the  quality  of  the 
commodity  sold  r  for  if  the  tiUe  should  be  defended 
by  the  Court,  it  would  be  only  on  the  ground  that, 
.as  the  proceeding  wastnr^n,  all  the  world  was  a 
party,  and  not  on  the  principle  of  loarranty,  either 
express  or  implied.  The  Marshal,  had  he  been 
guilty  of  fraud,  or  exceeded  his  powers  by  war- 
ranting the  quality  of  the  tobaccoi  could  obly  have 
subjected  himself  to  personal  responsibility,  and 
not  the  property;  nor  could  any  such  excess  in  the 
execution  of  his  powers  impose  the  least  obliga- 
tion on  the  Court,  either  to  bind  the  property,  or 
compel  the  owners  to  ratify  his  act  The  Mar- 
shal's authority  was  to  sell^  and  this,  it  has  often 
been  decided,  does  not  convey  a  power  to  war- 
rant}   Again,  the  acts  of  an  agent  beyond  the 

a  Van  Leeuw.  Cam.  b.  4.  c.  19.  s;  1. 12. 
6  Nixon  ▼.  Hyscrott,  5  Johns.  Rep.  58.     Gibson  v.  Colt,  7 
JoJbit.  Rep.  390. 
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scope  of  his  authoritjf  are  void  as  to  every  one  but    1 R24. 
himself/  iS^^YT^ 

The  Monte 

The  Marshal  is  necessarily  a  $pecial  agent  only,  AUegre. 
and  his,  like  all  other  defined  authorities,  must  be 
strictly  pursued.  He  need  not  be  directed  not  to 
warrant:  this  is  implied  m  fMtuta  officio}  He 
cannot  be  presumed  to  warrant,  because  between 
him  and  the  owners  there  can  be  no  privity.  .  An 
owner  has  the  requisite;  knowledge  of  the  nature 
and  qualiUes  of  his  merchandise;  he,  and  his 
agent,  the  auctioneer,  who  have  the  fullest  means 
of  judging,  may  consequently  sometimes  impliedly 
warrant.  But  an  officer  of  Court  cannot  be  pre- 
sumed to  warrant  any  thing,  since  he  sells  the  pro- 
ducts of  jevery  region  of  the  globe,  qflen  without 
invoices,  letters,  description,  or  muniments  of 
title,  and  often  without  seeing,  or  the  possibility  of 
seeing,  the  contents  of  numerous  packages,  whose 
opening  might  lead  to  expense  or  prejudice. 
And  even  with  respect  to. agents  and  servants,  the 
general  doctrine  is,  that  they  are  not  competent  to 
imi^icaite  their  constituents,  either  by  their  war- 
ranty or  their  fraud;  though  there  are  many  cases 
where  the  principal  has  been  bound,  especially  in 
the  sale  of  horses,  which  rests  on  special  grounds^ 
It  is,  however,  laid  down  by  EoUe,  that  '<  a  war- 
ranty on  a  sale  must  be  made  by  him  who  sells ; 
and,  therefore,  if  a  servant,  on  a  sale  of  goods  it>f 


uPmkf  Of  Agemsg^  lfi5.  302, 303.  SJokau.  Cat.  70.  1  T. 
JL209.  3T.Jt:r57.  4  TamnL  242.  I  Dow'i  Rq».  U.  15 
EmL  45. 

h  fmkf  on  Agtmy^  lfi5. 170, 171  • 
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1824.     bis  master,  warrant  them,  it  will  be  a  void  war- 

^pjJ^^J^  ranty,  for  it  is  the  sale  of  the  master.'*'    So  here, 

Aiiegre.    if  the  Marshal  have  warranted  the  property,  it  is 

a  void  warranty  as  to  the  source  whence  be  derived 

his  power  to  sell. 

What  has  been  said  of  the  Marshal,  appV 
with  like  force  to  the  auctioneer.  It  may,  besio  ?, 
be  remarked,  that  auctioneers  are  ever  considered 
as  ipecial  agents,  and  that  generally  they  have  an 
authority  to  sell  only.^  The  auctioneer's  powers 
were  defined  in  this  case  by  the  character  «of  the 
source  whence  he  drew  them,  and  this  source  was 
known  to  every  bidder.  But  where  auctioneers  are 
clothed  with  a  general  authority,  nisaffe  may,  aad 
has  limited  it  in  this  class  of  cases,  though  private 
inftructions,  without  u  age,  might  not  have  avail- 
ed.* 

As  to  the  question  of  express  warranty,  or  fraud, 
it  may  be  laid  down  as  a  settled  principle,  that 
purchasers  are  bound  to  apply  their  attention  to 
those  particulars,  which  may  be  supposed  within 
the  reach  of  their  observation  and  judgment ;  and 
that  if  they  are  wanting  in  that  attention  where  it 
would  have  protected  them^  they  must  endure  the 
loss,  unless  in  the  case  of  an  express  warranty,  or 
of  gross  fraud. 

This  is  a  case  in  which  the  purchaser's  vigijanee 
should  have  been  particularly  awakened.    He  well 

a  IML  Ahr.  95.  pi.  SO.    2  E0W9  Rep.  270. 

c  Foley  onJgeu.  iGS.  note  9*  Dickioson  ▼•  Lilvall.  4  Camptf- 
STP. 
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knew,  that  the  tobacco  was  sold  under  an  interlo*  1824. 
cutory  decree,  which  must  have  been  either  under  ^J^J^^ 
a  perishable  monition,  the  consent  of  proctors^  Aiiegre. 
or  the  arbitrary  mandate  of  the  CourL  The 
decree  itself,  however,  seemed  to  imply  the  pe- 
rishable state  of  the  property ;  and  besides,  inter* 
locutory  decrees  for  the  sale  of  property  are  sel- 
dom allowed,  unless  from  some  such  necessity* 
This  alone  was  sufficient  to  put  the  party  on  the 
idquiiy.  A  Courts  also,  and  its  officers^  (unlike 
owners,)  cannot  be  presumed  acquainted  with  the 
quality  and  condition  of  the  property  offered  for 
sale;  and  the  nature  of  the  property  itself  (as  we 
shall  presently  see)  excluded  the  possibility  of 
the  Marshal  or  his  agent's  possessing  any  know- 
ledge not  equally  within  the  reach  of  the  purcha- 
ser's observation.  These  circumstances  bring  the 
case  entirely  within  the  position  just  laid  down, 
and  more  extensively  expressed  and  well  illustra- 
ted^ in  Fanblanque.^  It  is  a  rule  of  law,  no  less 
than  of  moral  justice,  that  if  both  parties  be  igno- 
rant of  the  quality,  a  loss,  if  any,  must  be  sustain- 
ed by  the  purchaser :  VigUantibui  nan  darmien- 
Mui  jura  9ub$erviunt^  If,  then,  the  vendor  have 
knowledge  of  patent  defects  discoverable  by  ordi- 
nary attention,  the  disclosure  of  them  is  a  duty 
but  of  imperfect  obligation,  and-  he  cannot  be 
charged  by  the  purchaser,  unless  there  has  been  a 
concealment  ex  induttrid,  or  a'waitanty/    Nay, 

a  PonU.  Eq.  S79,iiote  12. 

6  Bah.  847.    3  Day,  188.    1  Bt^.  464.    1  Hwrdim,  SO. 
c  Sifgd.  Vend.  1, 2/198.  200.    2  Ay  888.    7  JMsf.  Rgf. 
392.    A  Dig.  A.  4.  16. 4. 
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1824.     further,  a  purchaser  is  not  presumed  to  have  been 
^J5ir^^  P"^  off  his  guard,  and  diverted  from  his  inquiry,  by 

AiJegre,  the  Vendor's  comitiendation  of  the  goods.  Even 
under  the  iEdilitian  edict/ the  maxim  was  nmplex 
commendatio  nan  ohligat;  for  though  that  Haw 
aimed  at  producing  the  utmost  good  faith  in  sales, 
yet  it  was  also  a  rule  of  the  civil  code,  that  ''in 
buying  and  selling,  the  law  of  nations  connives  at 
some  cunning  and  overreaching  f '  in  pretio  emp- 
tionis  et  venditionis  naturalitur  licet  cantrahen- 
tibtiB  86  circumvenire ;  and  our  law  has  a^lopted 
these  principles,  in  regard  both  to  comme.  dation 
and  enhancement  of  price.  We  are,  then,  brought 
to  the  inquiry,  Jtrst,  whether  the  soundness  of  the 
price  paid  will  entitle  the  purchaser  to  a  sound  ar- 
ticle, or  to  compensation  for  its  defects ;  secondly. 
whether  there  has  been  a  sale  by  sample  in  this 
case,  and  what  is  the  true  meaning  of,  and  obliga- 
tbn  flowing  from,  a  sale  by  sample. 

Adtnittif>g  a  sound  price  to  have  been  paid  fer 
this  tobacco,  we  contend,  ^r«<,  that  this  does  not, 
in  our  law,  insure  a  sound  and  merchantable  com- 
modity. Every  cc^mon  law  author,  Wooddeson 
excepted,' ^sustains  this  position.  "In  the  civil 
law,"  says  Lord  Cohs^  ''a  sound  price  demands  a 
sound  article  ;  but  it  is  not  so  in  the^ommon  law, 
in  which  there  must  be  eith^t/^oud  or  an  express 
warrapty.^  Wooddeson's  pOBition  is  unsustained 
by  any  authority ;  nor  has  it  been  subsequently  ap- 

a  Siigd.  Vol  S.  1  ly^  Ap.4M.  2  Com.  Cm.  SfiS.   S  JDsK 
14&322.    SlTboA  419. 
h  Co.JU<l.lOSrb. 
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proved  by  the  profession.    In  Americay  Coke'e     1824. 
Itcw  has    been  «tlmo9t   universally    sanctioned.  ^jifT^f^ 
Wooddeaons  doctrine  has  been  adopted  only  in     AUegre. 
the  two  Carolinaa,  and  by  a  few  elementary  writers 
in  this  country/    We  might  go  even  farther,  and 
say,  that  if  the  vendor  not  only  receives  a  fUll  price, 
but  affirois  the  gooHs  to  be  sound,  neither  the  ful- 
neiM  of  the  price  nor  the  falsity  of  the  afiirnMition 
will  oblige  him  to  a  diminution  of  the  price.*    An 
implied  warranty  as  to  quality ^  is  wholly  unknown 
to  the  common  law,  all  the  cases  of  implied  war- 
ranty being  applicable  to  title  only.*     The  only 
exception  to  this,  mayl)e  in  the  sale  of  provisions, 
which,  if  unsound,  are  positively  noxious.     But 
even  this  exception,  tbpugh  its  policy  is  obvious, 
is  denied."*     The  same  doctrine  has  also  beeil 
maintained  in  equity.'   No  implied  warranty,  then, 
can  be  inferred,  either  from  the  fulness  of  the 
price,  or  from  any  alSrmation  having  been  made. 
And  even  in  those  Courts  where  a  sound  price  has 
been  held  to  imply  a  warranty  of  the  soundness  of 
the  commodity,  it  has  been  held,  that  if  the  pur- 
chaser has  neglected  to  inform  himself  of  such 
matters  within  his  observation,  as  might  have  pre- 
vented the  purchase,  he  shall  bear  the  loss :  and, 

at  Bai^ylT'  19. 980.    1  Ta^fi.  1. -2 Swift^t  Conn.  Law,  120. 

b  9  Jobu.  Aji.  S54,  18  Jokne.  Rep.  403.  2  Cainet^  T.  R.  48. 

c  12  Jokm.'Rep.  468.     10  Mobm.  Rep.  197. 

45  Vee.  508.  ^  Tet.  678.    10  Vte.  505.  Sugd.  Vend.  199; 

e  1  FoM.  109.S7S«  IJokne.  Rep.  9&  129.  n^  A  Johns.  Rep. 
421,    1  But.  i^p.  27.     6JoknM.Rep.6.    2  Camef,  48.    KH.' 
Rep.  176.  Peakes  N.  JP.  Cos.  125.   2  East,  448.  2  Coined  R. 
48.55.    1  Doff.  217.    4  Pa//.  334. 

Vol.  IX.  80 
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18^;    farther,  even  aii  express  warranty  would  not  ex-- 
^^"J^^  tend,  to  things  discernable  by  ordinary  vigilance.' 

AUegre.  The  only  retnaining  ground,  then,  on  which  the 
appellant's  claim  can  rest;  is^  secondly ,  that  there 
Ibas  been,  infactf  a  sale  by  samplcf  and  that  this, 
tntato,  implies  a  warranty  that  the  bulk  of  the 
commodity  shall  correspond  with  the  article  exhi- 
bited. We  deny  the  fact ;  and  contend^  that  no 
sale  by  sample  ever  did  take  place ;  and  as  to  the 
law  relating  to  sales  by  sample,  we  entertain  opi- 
nio^ extremely  different  from  those  which  have 
been  advanced: 

We  have  shown  that  the  common  law  knows 

but  two  sources  of  obligation  on  the  part  of  the 

vendor,  in  regard  to  the  quaUty  of  the  article 

sold,  f\z.  fraud  and  express  warranty;  and  that 

iu>  virarranty  can  be  inferred  from  the  doctrine 

that  a. sound  price  insures  a  sound  commodity, 

thlf  ^principle,  forming  no  part  of  our  jarispm- 

dence^    The  only  remaining  source  of  obIigati<lnt 

thenefore,  is,  that  this  is  a  sale  by  sankple;  but,  to 

establish  this,  it  will  be  necessary  to  misintain  that 

ike  ndkid  pr^entatian  of  a  p&rtioA  of  (A«  dctt 

iif  the  c^MMMlity  sold,,  is,  per  se,  a  tDarranty 

Ukatike  bfdk  shall  agree  in  quality  tnth  the  por-- 

tion  exhibited;  a  doctrine  by  no  nieans  tEnistaina- 

Ue  by  any  cases  which  have,  been,  oir  can  be  cited, 

a*  to  sales  by  sample. .  We.  fully  admit,  that  a 

sale  aotoally  by  sample^  is  tantamount  toa  war- 

fanty;  but  we  differ  materially  from  the  counsel 

00  to  what  constituted  a  sample,  whieh^  we  eppie- 

a2Caniet'ft202. 
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hend,  is  technical,  and  something  very  different     1824. 
from  the  mere  exhibition^  at  the  time  of  sale,  of  ^mDu^ 

^  •  ■  •     1.         /%•       1  /•  1  *"•  Monte 

d  part  of  the  commodity  offered  for  sale^  Ailegre. 

A  sample  is  a  portion  of  the  bulk  of  a  commo^ 
dity,  exhibited  by  the  owfter  or  his  agent,  with  the 
intention  to  induce  persons  to  buy,  expressing  the 
owner  or  agent  s  knowledge  of  the  general  cha* 
racter  of  the  whole,  and  his  willingness  to  warrant 
to  the  purchaser  that  the  bulk  shall  correspond  in 
all  material  respects  with  the  part  exhibited.  It 
is  a  symbolical  expresi  vMiTrajity,  being  conven- 
tional, and  as  much  expressive  of  intention  as 
words.  Thus  we  preserve  the  harmony  of  the 
law,  whicb  excludes  all  nnph^d  warranty  as  to 
quality s  We  deny  that  saje  by  a  portion  exhi- 
bited, is  neceMarily  sale  by  aamplis  of  quality: 
the  gud  animo  is  alw^]^  matter  of  widencr  and 
we  conceive  tlie  following  to  be  essftotial  oircusi^ 
■taiiMtin  the  eraation  of  that  wanMrty  <rf'  quality 
«#lHab  ariaes  from  the  sale  by  sample:  (l.)  That 
the  vjendof  be  the  0%mur,  or  have  some  privity  or 
ooDDexionwi^.him;  ocaerwtse  the  vendee  cannot 
proeume  him  to  be  clothed  vdUi  the  authority  to 
warrant,  or  possoaipd  of  that  knowledge  of  tbe 
qoali^  of  the  commodity  requisite  to  do  so.  la 
wch  ciwes  the  portion  exhibited  is  merely  to  eiUK 
Me  the  purchaser  io  form,  a  reasonable  judgment 
ot'  the  generic  or  j^ecific  character  of  the  etmi:: 
amdity;  and  if  he  be  not  aatiafied  of  this,  orof 
the  ftimesa  of  the  selection  of  the  liample^  he 
should  demand  an  express  warramy #  which  woidd 
licrsaMSyobUgate  thd  person  gndngiti  or  he  may 
f^fym  to  purchase*     If  he  do  neither,  cai^i , 
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18Si4;  emptor*  (2.)  There  mutt  be  a  waot  of  pawer  m 
tbeparchaser  to  ozamiDe  for  himwlf;  Cm;  in  the 
abseikce  of  auoh  power,  the  presuiDption  is  greitly 
stireDgtbened, .  that  the  portion  exhibited  i«  to 
isenre  in  lieii  of  examination.  (3.)  It  Bhould  ap- 
pear that  the  purchaaeiiwaB  in  search  of  quidUift 
that  he  desired  to  exercise  some  judgment,  and 
placed  some  reliance  on  the  quality  of  the  portion 
exhibited;  since,  if  the  sadaple  had  no  operation 
in  determining  the  mind  to  purchase,  no  sueh  in- 
fl^ce  ojogHt  to  be  AMribed  to  it.  (4^  There 
must  be  some  further  manifestation  of  intention  to 
exhibit  the  portion  as  a  sample  of  quality,  than  tb^ 
mere  fact  of  ita  presence :  the  minds  of  the  seller 
and  purchaser  must  have  concurred  on  this  point, 
Hmd  the  part  must  be  shown  ahtvio  warranHzamdi. 
l&f)  What  is  declared  in  connexion  with  the  ex- 
fait^tion  of  this  portion,  must  be  something  more 
than  naere  opinion;  for  if  a  sample  be  given  of 
what  the  purohaser  knows  the  seller  ha$  nraer 
seen,  it  must,  from  the  very  nature  of  things,  be 
niatter  qf  opinion  imhf  that  the  commodity  will 
correspond- in  bulk  with  the  part  shown. 

The  sale  in  this  case  was  under  judicial  adtbo- 
rity;  the  purchaser  welt  knew  that  the  CouK  and 
its  officers  possessed  little  or  no  knowledge  of 
this  tobacco;  they^  were  neither  the  giowers, 
packers^  nor  owfiers  of  the  commodity;  and,  eon- 
*sequeintly,  even  supposing  the  Marsh^  competent 
to  warrant,^  there  would  be  no  warranty  of  the 
quality,  unless  ithe  purchaser  had  reason  to  aup- 
pose  that  the  Mat«hal  or  auctioneeir  hadiiearly  the 
same  knowledge  as  the  owner.    The  caee  of 
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Gardner  t).  Graft*  cited  on  tlie  other  Bide,  tot-     1884. 

titles  this  view  of  the  subject,  for  there  the  speci-  mfTw^^ 

men  exhibited  came  direct  from  the  owner,  and     Aiiegn. 

the  plaintiff  had  a  verdict,  not  only  because  he 

had  not  opj^ortunity  to  examine  for  himself,  but 

because  the  commodity  in  bulk  could  not  be  sold 

ot  all  under  the  denomination  of  waste  Htk^  which 

the  specimen  certainly  was.     To  the  same  effect 

is  the  case  of  Laing  v.  Fidgeon^  where  the  goods 

were  manufactured  by  the  defendant,  to  whom 

the  plaintiff  had  sent  /^aM€m«  of  the  commodity 

he  wanted,  which,  when  sent,  was  found  wholly 

unsaleable.    Now,  here  the  purchaser  exhibited 

the  sample,  and  the  manufacturer,  by  shipping 

the  article  to  him,  adopted  the  sample,  end  the 

plaintiff  fully  relied  pn  having  an ,  article  fairly 

corresponding  with  it.     In  all  the  cases  relied  on 

by  the  appellant,  it  will  be  found  that  the  plaintiff 

had  no  opportunity  of  judging  for  himself;  whereas 

here  the  appellant,  and  every  other  purchaser, 

had  full  liberty  to  examine.    The  authorities  are 

explicit,  that  the  specimen  exhibited  must  have 

been  relied  on  as  indicating  th    quality,  and  so 

are  all  the  forms  of  pleading  in  such  cases,     tn 

Bradford  v.  Davis*  a  casiB  much  relied  jon  by  the 

appellants,  the  Court  expressly  instructed  the  jury, 

that  if  they  believed  it  was  the  intention  of  the 

defendant  so  to  represent,  by  exhibiting  the  sam^ 

pie,  then  the  plaintiff  would  be  entitled  to  a  ver- 

a  4  Camp.  144. 

h  6  TaiaU.  108.    4  Camp.  iCO- 

€  lSMa»g.Kep.l40' 

il.I6.189. 
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1824;    diet;  clearly  showing  the  Court's  opinion,  that. 
Ijlf^^Si^  ^^  mere  exhibition  of  a.  specimen  is  not,  jier  a^  a 

Aflegra.  sale  by  sample.  To  the  same  eflfect  is  the  case  of 
Chapman  V.  March.*  But  in  the  case  under  con- 
sideration! every  ciitumstiknce  combines  to  show 
that  there  was  no  intention  to  warrant,  and  these 
circumstances  were  perfectly  well  known  to  the 
pttrchaser. 

The  specimen  exhibited,  tfnd  what  is  declared 
in  regiard  to  it,  may  be  evincive  of  qpiman  only, 
in  which  case  all  the  aiuthorities  agree  that  there 
is  no  sale  by  aampte.*  Hibhert «.  Shee^  has  been 
much  relied  on  by  the  appellants'  couusqL  It 
must  be  recollected,  howerer,  to  have  been  con- 
ceded in  that  case,  that  the  salie  was  by  sample, 
and  the  only  question  was,  )iow  far  the  commodity 
corresponded  with  tha  sample.  The  sugar  had 
Been,  purchased  by  a  sample,  which,  after  long 
exposure  to  the  sun,  had  lost  its  colouring  matter ; 
the  plaintiff  supposed,  therefore,  that  he  wais 
getting jugar  neariy  white^  because  he  had  Aright 
to  presume  that  the  samples  were  fresh. 

Thej^ttarneff-Oeneral,  for  the  appellants,,  in 
reply,  inttsted  upon  the  evidence  tb  show  that  diis 
was,  in  fact,  a  sale  by  sample.  The  -jiprisdietion  of 
the  Court  below^  as  a  Court  of  Admiralty,  was  ad- 
initted :  th^  objection  to  it  having  been  inwved. 

0  iSMm^  119. 9i-  itp  A.  19& 
ht(kKmm^9X    ST.lLftr.  SO  Joist.  Rffi^Mi' 
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How  ought  this  jurisdiction  to  have  been  exerci*     lft24. 
Bed?    The  libellant's  claim  was  mrem^  and  in  the  ^p^^i^^ 
alternative,  for  the  fair  value  of  the  property,  if   Aiiegre. 
transmuted.    He  now  aides  vastly  more.    If  the 
specific  thing  had  been  preserved  in  the  custody  of 
the  Court,  he  would  have  received  nothing  but  its 
real  effective  value.     Howi  then,  can  he  claim 
more,  in  consequence  of  the  sale  ?    How  can  a 
Court  of  justice  permit  such-  injustice  to  be  done 
to  an  incidental  suitor,  who  has  purchased  under 
its  decroo?    A  sale  by  sample  is  a  symbolical 
warranty.    A  sale  by  sample  is  where  a  portico 
of  the  thing  is  shown,  as  a  specimen  of  the  entire 
commodity.     The  language  of  Mr.  Chief  Justiea^ 
Parker,  in  Bradford  v.  Manly ^^  applies :  ''  Amoiijg . 
fair  dealers,  there  could  be  no  question,  that  the 
vendor  intended  to  represent  that  the  article  sold 
was  like  the  sample  exhibited ;  and  it  would  be  to 
be  lamented,  if  the  law  should  refuse  its  aid  to  the 
party  who  had  been  deceived  in  a  purchase  so 
made.*'    The  sample  could  not  have  been  exhi- 
bited merely  to  show.the  generic  character.    The 
principle  of  the  legal  rule  isv  the  impression  whidh 
is  naturally  produced  on  the  mind  of  the  ven^^ 
dee,  by  the  production  of  the  sample.    Xhe  Mar- 
shal and  auctioneer,  although  acting  under  the  au- 
thority of  the  Court,  must  be  considered  as  the 
agents  of  the  xnvners  of  the  goods.  If  these  judicial 
agents  proceed  exadtly  as  a  merchant  wrald  have 
done,  under,  the  same  circumstances, .  the  pur- 
chaser has  a  right  to  draw  the  same  inferenee.at- 

•  15  Mmf .  /b9. 149. 
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1824:  iothecaa^ofapmateiale;  TbeCodithafrpoir* 
i^jj^"^^^  er  to  riUeve,  and  will  reliero^  upon  the  aame  pnb- 
Aii^gmi  cipleftwliich  go?erii  a  Court  of  equi^  while  it  is 
im fieri.  The  rules  of  the  Romau  law  en  this  anb- 
ject  haro  nevef  been  inoorporated  into  our  muni- 
opal  eode»  and  we  arerather  talookto  the  ana- 
logous practice  of  tthe  Courts  of  EquiQr-  The  cir* 
eumataBce  of  its  being  a  judicial  sale,  so  far  from 
its  disabling  the  Court,  gives  it  the  more  authority 
to  redress  the  party,  in  case  of  mistake  or  misre- 
presentation, even  In  a  state  of  facta  where  relief 
wooU  not  be  granted  in  a  private  sale*  It  baif 
complete  control  over  the  whole  subject,  and  may, 
therefore,  do  the  most  liberal  justice.  Even  ad- 
mitting that  the  officers  of  the  Court  have  Ho  au- 
thorit|r  to  warrant  expressly,  or  by  legal  impliea- 
tion,  still  the  Court  may  interfere ;  and,  puraaing 
the  example  of  a  Court  of  equity^  may  do  justice  to 
those  wholhaye  suffered  an  incidental  injury  from 
judicial  piroceedings,  which  are  entirely  im  immM. 

Mntk  160.  Mr.  JuBtice  Thompson  delivered  the  opinion  of 
the  Court,  and  after  stating  the  case,  procefoded 
aa  follows: 

Upon  the  argument  in  this  Courti  the  counsel 
for  the  rsqiondent  abandpned  the  objection  to  the 
jurisdiction  of  the  Court  It  becomes  unnecessary, 
thmafoe,  that  we  should  notice  that  questiM. 

fii  examining  into4be  mArite  of  tim  claim  sit 
uplqr  dM  i^ppellant,  in  his  petition^  it  ought  to  be 
bora^in  mind,  that  the  Mgnie  Allegre  moA  her 
cargo  *  were  illegally  captured  and  brought  widiin 
the  United  Btatea,  and  that  judgment  of  rsatiln* 
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tion  haB  been  awarded  in  favour  of  the  original  1824. 
oiviiera.  (7  Wheat.  Rep.  520.)  Granting  the  ^[^IjSbM 
claim  now  aet  up,  will  be  throwing  upon  the  Aitain. 
owners  an  additional  sacrifice  of  their  propertjr^ 
without  any  misconduct  of  theirsi  but»  on  the 
contrary,  growing  out  of  the  illegal  and  wrongful 
acts  of  others*  Such  a  result,  in  order  to  receive 
the  sanction  of  a  Court  of  justice,  ought  to  be 
called  for  by  some  plain  and  well  settled  princi- 
ples of  law  or  equity.  It '  may  be  said  that  the 
appellant  is  not  chargeable  with  any  of  the  mis- 
conduct imputable  to  those  who  have  occasioned 
the  loss  upon  the  Monte  Allegre  and  her  cargo. 
But  when  one  of  two  innocent  persons  must  suffer, 
he  to  whom^is  imputable  negligence,  or  want  of 
the  employment  of  all  the  means  within  his  reach 
to  guard  against  the  injury^  must  bear  the  loss. 

The  proceedings  to  obtain  the  order  of  sale  oT 
the  tobacco,  were  without  the  knowledge  or  con- 
sent of  the  owners,  and  their  prpperty  exposed  to 
sale  against  their  will.  The  appellant  became  the 
purchaser  voluntarily,  and  with  full  opportunity  of 
informing  himself  as  to  the  state  and  condition  of 
the  tobacco  he  purchased.  The  loss,  therefore, 
for  which  he  now  seeks  indemnity,  has  come  upon 
hfm  by  his  own  negligence. 

Keeping  in  ¥iew  these  considerations, /we  pro- 
ceed to  an  examination  of  the  appellant's  claim^ 
which,  if  sustained,  must  be  on  the  ground  of 
fraud,  or  warranty,  or  eome  principles  peculiar 
to  admiralty  jurisdiction,,  and  unknown  to  the 
common  law. 
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1824.  If  tfae  appellant  has  sustained  an  injury,  by  a 
"^Ifl^^l^^  ftmd  not  imputabte  in  any  manner  to  the  appellee, 
Aiiegr».  it  would  bo  obviously  unjust  that  he,  or  his  pro- 
No  proof  of  P®>ty,  should  be  made  answerable  for  the  damages. 
uHa!  J*  ii^  No  part  of  the  proof  in  the  case  affords  the  least 
um'idt'Sr*'  ^countenance  to  the  idea,  that  the  appellee  had  any 
jency,  directly  or  indirectly,  iu  Uie  sale  of  the 
tobacco;  he,  of  course,  cannot  be  chargeable  with 
fraud,  and  this  alone  would  be  sufficient  to  reject 
any  claim  on  this  ground.  But  any  allegation  of 
fraud  is  not  better  supported  against  the  Marshal 
or  auctioneer.  The  petition  does  not  allege  di- 
Kctly^  and  in  terms,  fraudulent  conduct  in  any 
one;  but  only  states,  that  from  the  representa- 
tions of  the  Marshal  and  auctioneer,  the  peti- 
tioner, and  other  purchasers,  believed  the  tobacco 
to  be  sound  and  merchantable,  and  that  under 
such  belief  he  became  a  purchaser,  at  a  fair  price 
for  sound  and  merchantable  tobacco.  Whether 
this  allegation  is  Sufficient  to  let  in  an  inquiry  at 
all  upon  the  question  of  fraud,  is  unnecessary  to 
examine,  because,  if  sufficiently  alleged,  it  is 
wholly  unsupported  by  proof.  No  witness  under* 
takes  tosay  that  the  Marshal  made  any  represen- 
tations whatever  respecting  the  tobacco ;  and  the 
Marshal  himself  testifies  that  he  was  present  at 
the  sale,  which  was  made  by  the  auctioneer  under 
his  direction,  and  tliat  he  gave  him  no  instructions, 
other  than  telling  him  it  was  public  property,  and 
was  to  be  sold  as  it  was,  and  by  ofddr  of  the 
Court.  Nothing  was,  therefore^  d<Hi9  by  the 
Marshal,  calculated  to  mislead  or  deoelfv  pmrdia- 
sers.    And  the  auctioneer  testifies  that  he  knew 
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the  property  was  sold  by  order  of  the  Court,  and     1824. 
that  heteceived  from  the  Marshal  no  instructioas  ^fl^^'j^llJ^ 
other  than  to  sell  for  cash ;  that  there  was  no    AUegi*. 
decepti«n  intended  or  practised  in  the  sale.    And 
that  this  was  true/ so  far  as  respected  himself,  is 
Ailly  confirmed,  by  the  fact,  that  the  house  of 
which  he  was  a  partner,  after  the  sale,  and  before 
tlie  shipment  to  Gibraltar,  purchased  o^e  third  of 
the  tobacco  from  the  appellant. 

There  is,  therefore,  no  colour  for  charging  any 
one  with  fraudulent  conduct  in  the  sale  of  the  to- 
bacco. And,  indeed,  this  did  not  seem,  on  the 
argument,  to  be  relied  upon  as  a  distinct  and  inde-. 
pendent  ground  for  relief,  but  only  to  be  brought 
in  aid  of  the  claim,  on  the  ground  of  warranty, 
which  we  proceed  next  to  examine. 

It  was  made  a  question  on  the  argument,  by  the ' 
counsel  for  the  appellee,  whether  the  evidence  in 
the  case  warranted  the  conclusion,  that  the  to- 
bacco, at  the  time  of  the  sale,  was  in  as  deterio^- 
rated  a  state  as  it  was  found  at  Gibraltar?  Ac- 
cording to  the  view  taken  by  the  Court  of  the 
case,  this  inquiry  becomes  wholly  unnecessary. 
It  would  be  very  reasonable  to  conclude,  that  if 
the  tobacco  was  in  ^  decaying  condition  at  the 
tiihe  of  sale,  it  would  become  more  injured  by 
lapse  of  time.  But,  were  the  inquiry  necessary, 
the  agreement  of  the  counsel,  filed  the  18th  of 
May,  1822,  would  seem  to  put  that  question  at 
rest,  for  it  is  there  expressly  admitted,  that  the 
lobacco  sustained  no  damage  on  the  voyage. 

b:  support  of  the  daitn,  on  the  ground  of  war-  wamatj. 
ran^^  itkk  said^  this  was  a  sale  by  sample,  and 
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j|824.  that  all  such  sales  carry  with  them  a  guaranty^ 
^^l^^^l^^  that  the  article,  in  balk,  is  of  the  same  quality,  in 
^ojegre.  all  respects,  /as  the  sample  exhibited.  If  the  rules 
of  law  which  govern  sales  by  sample,  are  at  all 
applicable  to  this  case,  it  becomes  necesaaryto 
ascertain  by  whom  the  warranty  is  made.  In  pri- 
vate transactions,  no  difficulty  on  this  head  can 
arise.  A  merchant,  who  employs  a  broker  to  sell 
his  goods,  knows,  or  is  presumed  to  know,  the 
state  and  condition  of  the  article  he  offers  for 
sale ;  and  if  the  nature  or  situation  of  the  pro- 
perty is  such  that  it  cannot  be  conveniently  exa- 
(mined  id  bulk,  be  has  a  right,  and  it  is  for  the 
convenience  of  trade  that  he  should  be  permitted, 
to  select  a  portion,  and  exhibit  it  as  a  specimen  or 
sample  of  the  whole ;.  and  that  he  should  be  held 
responsible  for  the  truth  of  such  representation. 
The  broker  is  his  special  agent  for  this  purpose, 
and  goes  into  the  market,  clothed  with  authority 
to  bind  his  principal.  In  such  cases,  if  the  arti- 
cle does  not  correspond  with  the  sample,  the  in- 
jured purchaser  knows  where  to  look  for  redress ; 
and  the  owner  is  justly  chargeable  with  the  loss, 
as  he  was  bound  to  know  the  condition  of  his  own 
property,  and  to  send  out  a  fitir  sample,  if  be  un- 
(|ertook  to  sell  in  that  way. 
i«J°  thera^i!  ^"^  ^°  judicial  sales,  like  the  present,  there  is 
BO  warranty,  no  analogy  whatever  to  such  practice.  The  pro- 
ceedings are,  altogether,  hostile  to  the  owner  of 
the  goods  sold,  which  are  taken  against  his  wUl, 
and  exposed  to  sale  without  his  eonaeDt.  \And  it 
would  be  great  inJMStice,  to  make  him  rsfiponttUe 
for  the  quality  of  the  goods  thus  taken  fit>m  him. 
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Ndrcan  the  Marshal,  or  auctioneerr  while  aeting  ]824v 
within  the  scope  of  their  authority,  be  eonaidered,  ^f^^ifoM 
in  any  respect  whatever,  as  warranting  the  proper*  AUcf^ 
ty  sold*  The  Marshal,  from  the  nature  of  the 
transaction,  must  be  ignorant  of  the  particular  state 
and  condition  of  the  property.  He  is  the. mere 
minister  of  the  law,  to  execute  the  order  erf*  the  ;^ 
Court ;  and  a  duf  discharge  of  his  duty  does  not  re- 
quire more,  than  that  l^e  should  give  to  purchasers 
a  fair  opportunity  jof  ezamining,  and  informing* 
themselves  of  the  nature  and  condition  of  the  pro- 
pwty  <^ered  for  sale.  An  auctioneer,  in  the  or- 
dinary discharge  of  his  duty,  is  only  an  agent  fq 
sell;  and  in  the  present  case,  he  acted  only  as  the 
special  agent  of  the  Marshal,  without  any  authori- 
ty, express  or  implied,  to  go  beyond  the  single 
act  of  selling  the  goods.  And  the  Marshal,  as  an 
officer  to  execute  the  orders  of  the  Court,  has  no 
authority,  in  his  official  character,  to  do  any  act 
that  shall,  expressly  or  impliedly,  bind  any  one  by 
warranty.'  If  he  steps  out  of  bis  official  duty,  and 
does  what  the  law  has  given  him  no  authority  to  do, 
he  may  make  himself  personally  responsible,  and 
the  injured  party  must  look  to  him  for  redress. 
With  that  question,  however,  we  have  not,  neces- 
s&f  ily,  any  concura  at  present.  But  in  that  point 
of  view,  we  see-  nothing  in  the  present  case,  to 
justify  the  conclosionr  that  the  Marshal  went  be- 
yond what  was  strictly  his  official  duty.  This  was 
not  a  sale  by  sample,  accorioling  to  the  mercantile 
understanding,  of  that  practice,  or  the  legalaccep^ 
tation  of  the  term.     In  such  sales,  the  purchaser. 
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J  824.  trasts  entirely  to  his  warranty ;  and  in  general  m 
i^jJ^^J^^  not  referred  to,  nor  has  he  an  opportunity  of  ex- 
AUegre.  amining,  the  article  in  bulk ;  and,  at  all  events,  is 
not  chargeable  with  negligence,  if  he  omits  to 
tfiakethe  examination,  which  he  has  it  in  hia  pow- 
er to  do.  Although  most  of  the  witnesses  speak  of 
the  tobacco  exhibited  at  t|ie  auction,  as  a  sample, 
we  must  look  at  the  whole  transaction,  and  see 
what  is  tlie  judgment  of  law  upon  it,  and  not  be 
governed  by  what  may  be  miscalled  a  sample. 
The  Marshal  denies  that  he  ever  authorized  the 
auctioneer  to  sell  by  sample ;  he  siKy*  he  saw  some 
seroons  opened,  but  he  supposed  it  was  to  show 
the  description  of  property,  or  the  species  of  goods 
offered  for  sale ;  that  he  never  examined  the  to* 
bacco  himself,  and  knei  nothing  about  it ;  that  he 
never  did  sell  by  sample,  and  never  conceived 
himself  authorisEed  so  to  do  ;  and  the  auctioneer 
does  not  pretend  to  have  had  any  authority  orio* 
structioQs  from  the  Marshal  to  sell  by  sample. 
Whatever,  therefore,  Orom  the  testimony  of  the 
auctioneer,  bears  the  appearance  of  a  sale  by  saoi- 
pie,  WB*  of  his  own  mere  niotion,  4uid  without*  ea* 
thority ;  and  if  the  aj^l^eUant  has  been  misl^  hj 
any  one^  it  must  have  been  the  auctioneer  |  and  if 
he  has  exceeded  his  authority,  so  as  to  makebiair 
self  personidly  responsible^  redress,  if  at  all  to  be 
bad,  most  be  from  him  alone;  and  in  exanuMiig 
bis  testimony,  it  ought  not  to  be  lost  sight  of,  that, 
afker  the  sdle,  he  became  interested  in  the  purchase, 
and  probably  looks  to  the  event  of  this,  suit  for  ia- 
deAdniqr  for  his  own  loss.  But  his  testimony,  when 
taken  together,  atfordu  np  just  inference  against 
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him*  He  states,  that  a  part  of  the  tobacco  was  sto^  1 824. 
redatFelPsPoiQt,  a  part  on  Smith's  wharf,  and  ]jCJj^ 
from  silty  to  eighty  seroons  in  the  warehouse  of  AUegre, 
himself  and  partner,  which  u>a$  $o  announced  at 
the  time  cfiheeale ;  that  fifteen  or  twenty  seroons 
were  taken  into  the  street,  out  of  which  three  ot 
four  were  opened;  as  a-sadaple  of  Uie  whole  parcel, 
by  which  die  whole  quantity  was  sold.  But  he 
also  states,  that  the  inode  in  which  this  tobacco 
«oa#  ioldf  is  the  usual  and  ordinary  mode  in 
which  merchandise  is  generally  sold  at  auction, 
when  no  specific  directions  to  the  contrary  are  gi- 
ven. This  shows  very  satisfactorily,  that  he  did 
not  understand  the  sale  to  be  fty  sampUf  in  the  le- 
gal sense  of  the  term,  %o  as  to  carry  with  it  a  war- 
ranty. For  sales  at  auction,  in  the  usuial  mode> 
we  never  understood  to  be  accompanied  by  a  war- 
ran^.  Auctioneers  are  special  agents,  and  have 
only  authority  to  sell,  and  not  to  warrant,  unless 
specially  instructed  so  to  do.  Information  was 
^eb  to  those  who  attended  the  auction,  where 
the  tobacco  was  storedi  to  give  them  an  opportti- 
lAtf  of  examining  it^  if  they  were  disposed  to-  do 
it*  'Some  who  attended  widi  a  vii^w  of  purchasing, 
did  examine^  and  mtisfled  themselves  that  it  was 
miwudd;  Not  only  that  which  was  stored  at  adis- 
tUQoe  was  found  in  this  condition,  but  also  that 
whii^  Was  in  the  store  house,  where  the  auction 
was  held^  and  under  the  immediate  view  of  purcha- 
sen.  The  appellant  had  it/  therefbre,-  in  his  pow- 
er, to  obtain  the  same  information  with  redpeet  to 
die  condition  of  the*  tobacco,  if  he  had  thought  it 
worth  while  to  give  himself  the  trouble.    So  that 
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1824.     whntever  loss  Rd   has  sustained  is  attributable 
^pJJ^^^J^  solely  to  his  own  negligence,  without  the  fault  or 
AUegre.    n)isconduct  of  any  one ;  and  the  law  will  not»  and 
ought  not,  to  afford  him  redress.    In  sales  of  this 
description  particularly,  and  generally  in  all  judi- 
cial sales,  the  rule  caveat  emptor  must  necessarily 
apply,  from  the  nature  of  the  transaction ;  there 
being  no  one  to  whom  recourse  can  be  had  for  in- 
demnity against  any  loss  which  may  be  sustained. 
in"*^Admi"h '      '^  there,  then,  any  thing  peculiar  in  the  j>owers 
proceedini^s     of  a  Court  of  Admiralty  that  will  authorize  its  inter- 

nreto   be  go-  .   .  .         ./,  .  ,.    /.  «  .    . 

verned  by  the  position,  or  justify  grautmg  relief,  to  which  a  party 
as"*^iii  other  is  uot  entitled  by  the  settled  rules  of  the  common 
law  ?  Wc  know  of  no  such  principle.  Courts 
of  Admiralty  proceed,  in  many  cases,  in  rem.  But 
this  does  not  alter  the  principles  by  which  they 
are  to  be  governed  in  the  disposition  of  the  fjes. 
It  is  true  that  the  proceeds  of  the  Monte  Allegre 
and  her  cargo  remain  in  the  Circuit  Court,  and 
may  be  subject  to  the  order  of  this  Court,  if  a 
proper  case  was  made  out,  which,  in  law  or 
equity,  fixed  a  charge  upon  this  fund.  These  pro- 
ceeds are  in  Court  as  the  property  of  the  original 
owners,  and  for  distribution  only.  And  if  such 
owners  would  not  be  liable  at  law  for  the  loss  upon 
the  tobacco,  it  is  not  perceived  that  any  principles 
of  justice  or  equity  will  throw  such  loss  upon  their 
property.  The  principle,  if  well  founded,  can- 
not depend  upon  the  contingency,  whether  or  not 
the  proceeds  shall  happen  to  remain  in  Court  until 
the  defect  in  the  article  sold  is  discovered.  If  the 
proceeds  are  liable,  they  ought  to  be  followed  into 
the  hands  of  the  owner  after  distribution  ;  and  if 
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they  cannot  be  reacbed,  the  remedy  ought  to  be     1824. 
in  personam.     Such  is  the  end  to  which  the  doc*  ^Xf^^T^^ 
trine  roust  inevitably  lead/ if  well  founded.     But     Aiiegre. 
it  is  presumed  no  one  would  push  it  thus  far. 

There  is  no  rule  in  Courts  of  equity  to  sanction    Practice  of 

•         .  1       1   /•  1  i%     .  \     the  Couftt  of 

what  is  now  asked  for  on  the  part  of  the  appel-  equity. 
lant.  The  case  of  Savtle  t.  Savilcy  (1  P.  Wms. 
746.)  is  not  at  all  analogous.  The  applicatioa 
there,  wieis  to  compel  the  purchaser  of  certain  pro- 
perty to  complete  his  contract,  he  wishing  td  for- 
feit his  deposit;  and  go  no  farther ;  and  the  ques- 
tion was,  whether  he  should  be  compelled  to  go 
on  and  complete  the  contract:  and  the  Court 
permitted  him  to  forfeit  the  deposit,  considering  it 
a  hard  bargain,  not  fit  to  be  executed.  But,  in 
the  case  before  us,  the  contract  vf as  executed. 
Every  thing  respecting  it  had  been  consummated 
months  before  the  discovery  of  the  damaged  con- 
dition  of  the  tobacco.  The  property  had  been 
delivered,  and  the  consideration  money  paid ;  and 
the  bargain  was  as  much  beyond  the  control  of  the 
Court,  as  if  the  discovery  of  the  defect  had  been 
made  years  afterwards.  We  are,  therefore,  brought 
back  to  the  question,  whether,  in  sales. tike  the 
present,  the  rule  caveat  emptor  is  to  be  applied ; 
and  thinking,  for  the  reasons  already  suggested, 
that  it  is,  the  decree  of  the  Circuit  Court,  dismis- 
sing the  petition,  must  be  affirmed. 

Decree  affirmed. 
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[PftACTICS.] 

M'lvsB  and  othera  v.  Wattles. 


WImm  Urn  writ  oC  cnor  if  dismissed,  for  wiot  of  junsdietioo,  m 
cofli  art  allowed. 

ERROR  to  the  Circait  Court  for  the  District  of 
Cbhimbia. 

Feb.  iM.  IJpoD  inspection  of  the  record,  it  appeared  that 
the  sum  in  controversy  was  below  one  thousand 
dollars,  and^  thereupon,  the  Court  directed  the 
writ  of  ernNT  to  be  dismissed. 

Mr.  Taylar.  for  the  defendant  in  error,  mOfsd 
for  costs. 

Mr.  Chief  Justice  Marsball  said,  that  ih  aB 
cases  where  the  cause  is  dismissed  for  want  of  jo* 
risdiction,  no  costs  are  allowed. 

Motion  denied. 


OF  THE  UNITKD  STATES. 
[CoirsTECCTipir  or  Statctx.] 

Walton,  Plaintiff  in  Error, 

V. 

The  United  States^  Defendants  in  Error. 

Under  the  2d  and  4th  sections  of  the  act  of  the  3d  of  March,  1797, 
ch.  S68.  a  certified  transcript  from  the  books  of  the  Treasury  is 
evidence  against  the  defendant ;  and  no  claim  for  any  credit  can  be 
admitted  at  the  trial,  which  has  not  been  presented  to,  and  disal- 
lowed by,  the  accounting  officer  of  the  Treasury,  (unless  in  the 
cases  excepted  by  the  act,)  although  no  proceedings  have  been  had 
against  the  debtor,  under  the  act.  of  the  8d  of  March,  1795,  ch. 
S89^  by  notification  from  the  Trea5ury  Department  reqniring  him 
to  render  to  the  Auditor  of  the  Treasury  his  accounts  and  vouchers 
for  settlement. 

ifutert,  Wliether  the  act  of  the  Sd  of  March,  1795,  ch.  289.  is  not 
virtually  repealed  by  the  act  of  the  9d  of  March,  1797,  ch.  868. .? 

The  official  bond  given  by  a  Receiver  of  Public  Moneys,  does  not 
extinguish  the  simple  contract  debt  arising  from  a  balance  of  ac- 
count due  from  him  to  the  United  States.  An  action  of  assumpsit 
for  Che  balance  of  account,  and  an  action  of  debt  upon  the  bond 
against  the  priBCt|ial  and  suieties,  may  be  maintained  at  the  same 
time. 

In  an  action  against  the  Receiver,  not  describing  him  in  his  official 
capacity,  evidence  may  be  given  of  moneys  received  in  hir  official 
capacity;  end,  under  a  count  tar  money  bad  and  received,  evi- 
dence may  be  given  of  public  stock  received  by  him,  where  such 
stock  is,  by  law,  made  receivable,  at  par,  m  payment  for  lands  sold 
by  the  United  States. 

It »  not  necessary  that  a  bill  of  .exoeptions  should  be  formally  drawn 
and  signed  before  the  trial  is  at  an  end.  The  exception  may  be 
taken  at  the  trial,  and  noted  by  the  Court,  and  may,  afterwards, 
dnrtng  the  term,  be  reduced  to  form,  and  signed  by  the  Judge. 
But,  In  such  casesi  it  is  signed  mmc  pro  lime,  and  purports,  on 
its  face,  to  be  the  same  as  if  actually  reduced  to  form,  and  signed 
dudng  the  trial.  It  would  be  a  fatal  error  if  it  were  to  appear 
otherwise. 


Walton 

v. 
U.  States. 


CASES  LV  THE  SUPREME  COl'Kl 

THIS  cause  was  argued  by  Mr.  C72ay«  for  the 
plaintiff  in  error^  and  by  the  Attomey-Generglf 
for  the  defendants  in  error. 

Jifordk  iiOi.     Mr.  Justice  Duvall  delivered  the  opinion  of 
the  Court. 

The  plaintiff  in  error  in  this  case,  who  was  de- 
fendant  in  the  Court  below,  was  a  receiver  of  pub- 
lic money,  in  one  of  the  land  offices  in  the  District 
of  Mississippi,  and  being  indebted  to  the  United 
States  in  a  large  amount,  an  action  of  assumpsit 
was  instituted  against  him,  to  recover  the  balaDce 
due,  which  was  stated  to  be  j$[102,478  851,  made 
up  of  cash  and  stock ;  viz.  ill  cash,  ;$f93,699  931, 
and  in  Mississippi  stock,  ;^8,838  92.  The  de- 
claration contains  only  one  count,  which  is  for 
money  lent  and  advanced,  laid  out  and  expended, 
and  for  money  had  and  received.  To  this  the 
general  issue  of  non  asmmpnt  was  pleaided^  and 
issue  was  joined.  The  attorney  for  the  IJiaitied 
States,  to  support  the  claim,  oflered  in  evidence 
a  transcript  from  the  books  and  proceeding  of 
the  Treasury,  authenticated  under  the  seal  of  the 
Department,  pursuant  to  an  act  to  provide  more 
effectually  for  the^  settlement  of  accounts  between 
the  United  States  and  receivers  of  pablic  mmiey^ 
passed  on  the  3d  of 'March,  1797;  to  the  admis- 
sion of  which  evidence  the  attorney  for  the  de- 
fendant objected : 

1.  Because  there  had  not  been  any  proceedings 
against  him  under  the  act  of  the  3d  of  March, 
1 795,  entitled,  **  An  act  for  the  more  effectual  re- 
covery of  debts  due  from  individuals  to  the  United 
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States,"  by  notification  from  the  Treasury  Depart-     1824. 
menty  requiring  him  to  render  to  the  Auditor  bf  "^^^J^^ 
the  Treasury  his  accounts  and  vouchers,  in  order       ▼. 

IT  Hfftf^t 

to  a  settlement,  as  directed  by  that  act. 
.  2.  Because  the  account  offered  in  evidence  was 
against  the  defendant,  as  receiver  of  public  money, 
west  of  Pearl  rlycr,  and  that  the  defendant,  as 
such  receiver,  had  executed  a  bond  with  security, 
according  to  law,  for  the  faithful  discharge  of  his 
duties  as  such;  and  that  the  remedy  against  him 
being  upon  his  official  bond  alone,  an  action  for 
money  had  atid  received  would  qot  lie 

3.  Because  the  declaration  was  against  him  in 
his  individual  capacity,  and  the  evidence  offered 
showed  that  he  was  liable,  if  at  all,  in  his  public 
character  as  receiver  of  public  money  west  of  Pearl 
river,  and  not  in  his  individual  capacity.  But  the 
Court  overruled  the  objection,  and  were  of  opinion 
that  the  transcript  was  evidence  to  support  the 
declaration,  and  permitted  the  same  to  go  to  the 
jury:  to  which  opinion  of  the  Court,  the  defen- 
dant, by  his  counsel,  excepted,  and  the  proceed^- 
iugs  were  brought  up  to  this  Court  by  writ  of 
error,  for  their  revision. 

In  the  argument  of  this  cause,  the  coimsel  for 
the  plaintiff  in  error  has  made  no  question  which 
does  not  appear  in  the  record.  He  contends  that 
the  act  of  1795  is  not  repealed  by  that  of  1797, 
and  that  the  suit  of  the  United  States  against 
Walton  cannot  be  maintained,  because,  before  a 
suit  can  be  sustained  by  the  United  States  against 
a  debtor,  he  is  entitled,  according  to  the  provi- 
sions of  the  act  of  1795,  to  a  notification  from 
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1824.     the  Comptroller  of  the  Treasury,  to  appear  before 
the  Auditor,  with  his  accounts  and  vouchers,  af* 
fording  him  an  opportunity  of  a  just  and  fair  set- 
tlement upon  a  full  investigation  of  his  accounts. 
That,  without  such  investigation,  mane  items,  for 
which  the  debtor  may  claim  a  credit,,  may  be  re- 
jected for  want  of  the  necessary  explanations. 
To  this  reasoning  the  Attomey-Gen'^al,  on  be- 
half of  the  United  States,  replies,  by  insisting 
that  the  act  of  1795  is  virtually  repealed  by  that 
of  1797,  which  contains  similar  and  additional 
provisions,  incompatible  with  those  of  the  former 
act;  and  that  the  debtor  has  ample  opportunity  of 
a  full  and  just  examination  of  his  accounts  under 
the  last  mentioned  act.     The  Court  deem  it  unne- 
cessary to  decide  the  questiojn,  whether  the  act  of 
1795  is  repealed  by  that  of  1797,  because  the  last 
mentioned  act  contains  ample  provision  for  this 
caise.     It  is  provided  by  the  2d  section  of  that  act, 
'<  that  in  every  case  of  delinquency^  where  suit 
has  been  or  shall  be  instituted,  a  transcript  from 
the  books  and  proceedings  of  the  Treasury,  cer- 
tified by  the  Register,  and  authenticated  under  the 
seal  of  the  Department,  shall  be  admitted  as  evi- 
dence, &c.*'    And  by  the  4th  section  il  is  enacted, 
'^  that  in  suits  between  the  United  States  and  indi- 
viduals, no  claim  for  a  credit  shall  be  admitted, 
upon  trial,  but  such  as  shall  appear  to  have  been 
presented  to  the  accounting  officers  of  the  Trea- 
sury for  their  examination,  and  by  them  disallowed, 
in  whole  or  in  part,  unless  it  should  be  proved  to 
the  satisfactibn  of  the  Court,  that  the  defendant 
is,  at  the  time  of  trial,  in  possession  of  vouchers 
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not  before  in  hia  po^er  to  procurctt  Aftd  that  he  waa    1824. 
prevented  from  exhibitiDg  a  claim  for  autb  credit 
at  the  Treaaury,  by  abisence  from  the  United 
Statea^  or  aome  unavoidable  accident** 

Theee  poaitive  prbviaiona  ,of  the  law  muat  be 
diaregarded,  if  we  eay  that  the  authenticated  trana- 
cript  from  the  Treaaury  Department  ia  notevidence. 
They  are  too  plain  to  require  argument;  and  the 
debtor  baa  a  fair  opportunity  of  eatabliahing  hia 
.account,  if  juat,  without  a  notificatidD  Irom  the 
Comptroller,  according  to  the  act  of  1705.  In  the 
firatplace^he  atatea  hia  account,  and  when  atated, 
it  ia  rendered  to  the  Auditor,  who  examinee  it,  and 
makea  a  report  to  tlie  Comptroller,  by  whom  it  .ia 
reviaed.  Aflerwarda,  in  case  of  a  suit,  he  has  an 
impartial  trial  in  Court,  where' an  opportunity  ia 
again  afforded  him.  of  supporting  hia  claim ;  and  if 
the  Court  and  jury,  before  whom  the  cause  ia  tried, 
should  be  of  opinion  that  any  item  of :  hia  ac- 
count baa  been  improperly  rejected,  it  ia  reatored, 
to  hifi  credit.  On  the  trial  .of  thia  cause  in  the 
Coiirt  below,  it  appears  that  the  balance  cl«imed 
waa  reduced  by  the  verdict  of  the  jury  to  44|994 
doltiBurs  and  57  cents ;  it  is.  presumed,  by  the  .ex- 
hibition of  vouchers  under  die  4th  sectiGib  of  the 
act  of  1797,  which  had  not  been  rendered  to  the 
accounting  officera  of  the  Treaaury. 

It  waa  alao  urged,  on  the  part  of  the  plaintiff 
in  error,  that  the  amount  offered  in  evidence  ia 
againat  him,  aa  receiver  of  public  money;  and  that 
he  bad  executed  a  bond  with  aecurity,  according 
to  law,  for  the  faithful  discharge  of  his  dutiea  aa 
such ;  and  that,  therefore,  )he  account  was  merged 
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1824.     in  the  sealed  instrument,  on  which  alone  the  ajC- 
^^^jT^^^  tion  can  be  sustained.    It  may  be  admitted,  that 
V.        a  security  under  seal  extinguishes  a  simple  con- 
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tract  debt ;  but  in  the  case  under  cbnsiderationy 
the  account  and  the  bond  are  distinct  from  each 
other.  The  official  bond  is  not  given  for  the  ba- 
lance due ;  it  is  a  collateral  security  for  the  faith- 
ful performance  of  the  official  duties  of  the  officer, 
and  was  executed  long  before  the  existena^  of  the 
balance  claimed.  It  may  be  asked,  how  could  a 
bond,  in  a  penalty  of  10,000  dollars,  extinguish  a 
simple  contract  debt  of  more  than  100,000  dollars  ? 
The  balance  claimed  could  not  be  recovered  by  a 
JBuit  on  the  bond.  In  all  similar  cases,  between 
the  United  States  and  their  debtors,  it  is  usual  to 
institute  a  suit  for  the  recovery  of  the  balance 
struck  on  settlement  of  the  account,  and  an  action 
of  debt  on  the  official  bond,  to  recover  the  penalty 
of  the  sureties.  It  is  indispensably  necessary,  in 
every  instance  where  the  debtor  is  unable  to  pay. 
The  third  and  last  objection  made  on  behalf  of 
the  plaintiff  in  error,  is  on  the  ground  that  he  is 
charged  in  the  declaration  in  his  individual  capa- 
city, and  the  evidence  offered  is  against  him  in  his 
public  character ;  and  further,  that  the  account 
charges  stock  and  money,  and  the  claim  is  in  mo- 
ney only  ;  that  on  a  count  for  money  had  and  re- 
ceived, evidence  cannot  be  given  that  the  defend- 
ant received  any  thing  but  money.  It  is  a  full  an- 
iawer  to  this  objection,  to  observe^  t.  That  the 
receiver  is  individually  responsible  for  all  the  mo- 
ney  he  received  in .  his  public  capacity ;  and,  2. 
That  evidences  of  the  public  debt  are  made,  by 
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law,  payable  at  their  nominal  value)  for  lands  sold     1824. 
by  the  United  States ;  and,  therefore,  stock  is  re.  ^^^^^^^^ 
ceivable  as  mpney  at  par. .  And  it  appearing,  by        v. 
the  account  offered  in  evidence,  that  the  far  great- 
er part  of  the  balance  claimed  is  in  money,  it  was 
proper  and  legal  evidence  to  support  the  declara* 
tion ;  and  as  the  balance  claithed  was  reduced  by 
the  verdict  of  the  jury,  which  is  for  money  only, 
and  for  less  than  the  amount  of  cash  claimed,  the 
just  inference  is,  that  the  stock  balance  was  extin- 
guished by  the  vouchers  produced  by  the  defend* 
ant,  on  the  trial  in  the  Court  below. 

An  objection  was  made  on  the  part  of  the  Uni- 
ted States,  that  the' bill  of  exceptions  in  this  case 
was  not  taken.at  the  trial;  but  purports  on  the  face 
of  the  record  to  have  been  taken  and  signed  after 
judgment  rendered  in  the  eieise.  It  is  true,  that 
the  bill  of  exceptions  states,  that  the  evidence  was 
objected  to  at  the  trial :  but  it  is  not  said  that  any 
exception  was  then  taken  to  the  decision  of  the 
Court.  So  that,  in  fact,  it  might  be  true,  that  the 
objection  was  made,  and  yet  not  insisted  upon  by 
way  of  exception.  But  the  more  materia]  consi- 
deration is,  that  the  bill  of  exceptions  itself  ap- 
pears on  the  record  not  to  have  been  taken  at  all, 
until  after  judgment.  It  is  a  settled  principle,  that 
no  bill  of  exceptions  is  valid,  which  is  not  for  mat- 
ter .excepted  to  at  thetrial;  We  do  not  mean  to 
aajvtbat  it  is  necessary,  (and  in  point,  of  practied 
we  knoir  it  to  be  otherwise,)  that  the  bill  of  excopi* 
tions  should  be  formally  drawn  and  signed,  before 
the  trial  is  at  an  end.  lit  will  be  sufficient,  if  the 
exception  be  taken  at  the  trial,  and  noted  %y  the 
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1824.  Courts  with  the  requi9ite  certainty ;  and  H  maji 
)f^^Y^  afterwards,  during  the  terra,  according  to  the  rutes 
of  the  Court,  be  reduced  to  form,  and  signed  by 
the  Judge ;  and  so,  in  fact,  is  the  general  practice. 
But  in  all  such  cases,  the  bill  of  exceptions  is  sign- 
ed nunc  pro.  tunc ;  and  it  purports  on  its  face  to 
be  the  same,  as  if  actually  reduced  to  fortki,  and 
signed,  pending  the  trial.  And  it  would  be  a  fa- 
tal error,  if  it  were  to  appear  otherwise ;  for  the 
original  authority,  under  which  bills  of  excep- 
tions are  allowed,  has  always  been  considered  to 
be  restricted  to  matters  of  ex!ception  taken  pend* 
ing  the  trial,  and  ascertained  before  the  verdict. 

Judgment  affirmed,  with  costs. 


(PElXi.J 

The  Fanny.     The  Consul-general  or 
Portugal,  LibeUanL 

Case  of  capture  bj  an  anned  Tetsel,  fitted  ooit  io  the  ports  of  the 
tinited  States,  in  breach  of  the  oeutralky  acts.  Claim  by  an  al- 
leged 6ofus  /cMparchaser  in  a  foreign  port  fi^jected,  and  resliti- 
tioD  decreed  Io  the  original  owners.    • 

A  ftofwft/ifetpaf  chaser,  without  notice,  in  such  ease^  is  entitled  Id  be 
reimbuttrsed  the  freight  which  he  may  have  paid  npon  the  capcarsd 
goods;  and  the  imwoent  neutral  carrier  of  such  goods,  idM  sum 
bafing  been  transhipped  inm  foraigo  port,  b  entitled  to  freig|bt-cot 
of  thcfdods. 
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APPEAL  from  the  Circuit  Court  of  Maryland.     1824. 

The  Fanny. 

This  was  the  case  of  a  libel  filed  by  the  Con^l- 
General  of  Portugal,  on  behalf  of  certain  Portu- 
guese subjects,  owners  of  a  number  of  hides  which 
had  been  brought  from  St.  Thomas  to  Baltimore 
in  the  brig  Fanny.  The  facts  proved  in  the  cause, 
which  the  Court  considered  to  be  material,  are  the 
following: 

Sometime  in  the  year  1817,  Robert  M.  Good- 
win, Clement  Cathill,  Jamed  Halsey,  and  John  R. 
Mifflin,  all  of  them  citizens  of  the  United  States, 
and  denominated  **The  American  concern,''  fitted 
oat)  at  Buenos  Ayres,  a  brig,  called  La  Repuhli- 
^naf  as  a  privateer  to  cruise  against  the  subjects 
q€  Spain  and  Portugal,  under  a  commission  ob- 
tained for  her  from  Jose  Ariigas.   Thus  prepared, 
she  sailed  under  the.  command  of  Obadiah  Chase, 
also  a  citizen  of  the  United  States,and,  in  February, 
1818,  she  captured  the  Portuguese  brig  Aurora, 
which,  with  her  cargo,  were  sent  to  St.  Barts,  and 
there  sold  as  American  property  for  about  20,000 
dollars.    With  this  money,  thus  raised,  Goodwin 
INTooeeded  to  Baltimore^  and  there  invested  it  in  the 
purchase  of  a  new  brig,  called  the  Athenea,  which 
had  been  lately  built  at  that  port.  Having;  changed 
her  name  to  that  of  the  New  Republicana,  both  pri- 
.  Yi^teers  shipped  their  ere w:s  at  Baltimore,  together 
with  their  munitions  of  war^  except  the  cannon 
and  carriages  for  the  latter  Vessel,  which,,  with  a 
iMw  of  deceiving  the  custom-house  officers,  were 
p«it  on  board  of  a  small  schooner^  and  were  trans- 
tBxnd  to  this  privateer,  a  ^ew  miles  below  the 
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1824.  fort.  The  commissioDi  together  with  other  papeni 
^jf^'^f^  belonging  to  the  Republicanai  were  delivered  to 
the  New  Republicana,  and  both  the  privateers 
proceeded  to  sea;  the  latter  under  the  command 
of  the  above  mentioned  Clement  Carhill,  one  of 
the  owners..  She  soon  after  fell  in  with  the  Por- 
tuguese ship  Don  Pedro  de  Alcautsira,  Indeu  with 
a  valuable  cargo  of  hides,  sugar,  &c.  which  she 
captured  on  the  22d  of  September,  1818,  and  or- 
dered in  to. the  Five  Islands,  there  to  aivait  the 
orders  of  Goodwin.  At  this  place,  Goodwin  tran- 
shipped the  principal  part  of  the  cargo  into  seve- 
ral small  vessels,  which  proceeded  to  the  island  of 
St.  Thomas,  consigned  to  Souffron  &  Co.,  mer- 
chanti  of  that  place.  The  residue  of  the  cargo, 
except  a  small  part,  which  was  afterwards  taken, 
together  with  the  Don  Pedro,  by  Commodore 
Jolly,  commanding  a  squadron  belonging  to  the 
republic  of  Colombia,  was  also  carried  by  Goodwin 
to  St.  Thomas,  in  the  old  privateer,^t  which  place 
ft  is  probable  the  whole  or  a  great  part  of  the  captu- 
red property*  was  sold.  Nathaniel  Levy,  the  Ameri- 
can Consul  at  that  island,  purchased  4004  of  the 
hideSf  which,  together  with  55i5  logs  of  lignum 
vita,  he  shipped  in  the  brig;Fanny  to  Baltimore, 
where  she  arrived  in  January,  1819,  consigned  to 
Lyde  Goodwin.  On  the  21st  of  this  month,  the 
hides  and  lignum  vita  were  libelled  as  Portuguese 
property,  illegally  taken  ofi  the  high  seas,  and  on 
the  27th  of  the  sa^ie  month,  the  lignum  vita  was 
released  from  the  operation  of  the  libel. 

To  this  libel  a  claim  was  filed  by  Lyde  Good- 
win,  as  agent  of  Levy,  in  which  it  is  asserted  tbt 
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the  hides  had  been  purchaaed  by  Levy,  in  the  re-     1824. 
gular  course  of  trade,-  from  SouiTron  &  Co.,  and  ^JJ^pI^ 
all  knowledge  of  the  matters  alleged  in  the  libel 
18  denied.     On  the  15th  of  March  the  hides  were 
delivered  upon  stipulation,  having  been  appraised 
at  the  sum  of  I'iOOO  dollars. 

In  the  progress  of  the  cause  in  the  District 
Court,  the  owners  of  the  brig  Fanny  presented  to 
the  Judge  a  petition,  3etting  forth,  that  on  the  6th 
of  October,  1818,  Nathan  Levy  entered  into  a 
charter-party  of  affreightment  with  the  petitioners 
for  the  brig  Fanny,  on  certain  terms  stated  in  the 
petition,  for  a  voyage  from  Baltimore  to  St.  Lucie, 
and  if  required,  to  three  other  ports  in  the  West 
Indies,  and  thence  back  to  Baltimore.  That,  un* 
der  this  charter-party,  the  said  brig  took  in  a  cargo 
at  Baltimore,  and  sailed  to  St.  Lucie,  and  to  three 
other  ports,  and  finally  delivered  the  cargo  to  the 
said  Levy,  who  afterwards  shipped  on  board  the 
said  brig,  at  St.  Thomas,  4000  hidea  and  555 
sticks  of  lignum  vitae,  to  be  carried  to  BaltiiQore, 
where  siie  arrived  on  the  17th  of  January,  1819. 
That  upon  her  arrival,  and  when  the  master  was 
about  to  deliver  the  cargo  to  the  consignee  of  Levy, 
this  libel  and  claim  were  filed,  an,d  the  cargo  wa$ 
taken  from  the  possession  of  the  master  by  the 
Marshal,  under  the  process  of  the  said  Court. 
That  there  was  then  due  to  the  petitioners, 
on  the  said  charter-party,  the  sum  of  2094  dollars 
50  cents,  as  admitted  by  the  said  Levy,  which  they 
pray  may  be  paid  out  of  the  proceeds  of  the  hides 
9nditgnumv%UB.  This  petition  was  accompanied 
by  an  account,  dated  the  28th  of  December,  1818, 
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signed  by  Nathan  Levy,  acknowledging  a  balance 
of  2094  dollars  50  cents  to  be  due  the  said  brig 
Fanny  on  the  charter-party.  Below  this  account 
is  the  following  entry,  not  signed  by  any  person  : 
''The  freight  on  the  homeward  cargo,  consisting  of 
4004  hides  and  555  sticks  of  lignum  vtto,  J$fl047 
25."  The  Court  made  an  order  that  the  agent  of 
the  claimant  should  pay  the  freight  on  the  above 
goods  to  the  amount  of  1047  dollars  25  cents. 

The  District  Court  decreed  the  claimants  to  pay 
to  the  libellant  the  appraised  value  of  the  hides,  as 
mentioned  in  their  stipulation^  together  with  in- 
terest and  costs,  after  deducting  the  amount  of 
freight  theretofore  ordered  to  be  paid.  This  de- 
cree being  wholly  affirmed  by  the  Circuit  Court, 
upon  an  appeal,  both  par  ies  appealed  from  that 
decree  to  this  Court. 

Mr;  D.  Hoffman,  for  the  libellant,  argued, 
1.  That  this  was  a  piratical  taking,  there  being 
no  sufficient  evidence  of  a  valid  commiBsion.*  But 
if  the  power  granting  the  commission  were  valid, 
Btili  the  seizure  is  piratical,  as  the  commission  was 
not  only  amortued,  but  transferred  to  a  new  ve»> 
sel  and  a  new  commander,  by  whom  it  was  abused 
in  the  grossest  acts  of  violence,  evincive  of  an  ani^ 
miU8  depredandi,  and  which  constituted  the  cap- 
tors trespassers  ab  initio.^  Had  the  authoritjr 
which  granted  the  commission  been  competent, 

a  7  Wheat.  Rep.  476.    8  Wheat.  Rep.  111. 
hSWootLLec.    14  JatM.R9.273. 
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and  dM  proceediiige  under  it  regular/  ae  the  \avm  1824. 
of  thia  country  halve  b^en  violated  by  the  captors,  iS^^jf^ 
who  are  American  citizens,  this  Court  will  restore 
Ae  rev  capiat  The  appellant  claims  the  protec- 
tion of  this  Oourti  on  the  ground  of  his  being  a 
b&nafidei  purchaser,  under  a  valid  condemnation. 
If  this  could  avait  him  in  law,  he  has  failed  in  his 
proof  of  banajides.  Every  circumstance  of  evi- 
dence and  probability  ia  against  him.  Admitting, 
however,  that  there  Was  a  purchase  in  good  faith, 
and  under  entire  ignorance  of  the  circumstances, 
the  title  of  this  claimant  cannot  be  valid  against 
that  of  the  original  owners,  since  there  was  no 
ccmdemnation  in  point  of  fact ;  and  if  there  had 
been,  still,  as  thb  taking  was  either  widiout  a  valid 
commission,  or  in  virtue  of  an  amartised  or  abu- 
sed one,  the  condemnation  would  be  inoperative.^ 

2;  Levy,if  fr^e  from  all  blame,  cannot  sustain 
hw  daim,  undiBr  the  doctrine  of  market  avert 
There  can  be  no  such  protection  for  property  ta- 
ken jure  beUiy  at  least  until  after  condemnation ; 
and  the  doctrine  offnarket  overt  is  itself  unknown 
to  the  jui  gentiiimJ 

3.  A  condemnatiqp  is  produced,  but  it  is  wholl^ 

unnecessary  to  dwell  on  its  operation^  since  a  con- 

.  demnation,  in  all  respects  valid  aa  between  belK- 

gerents,  cannot  deprive  this  Coilrt  of  its  power  to 

a  6Wheai.Rep,  192.  7  Wheai.  Rep.  496.  8  WkeA  Rep.  lOS. 

h2Bro.  Civ.  Low,  55^  252,  253.  ^6s.  46k  464.  1  Jokne. 
Rep.  471.    Bee^B  Rep.  308.    5  Wleai.  Rep:  845,  346. 

c  %  Wood.  Lee.  429*  1  Jokne.  Cae.  471.  Martene  on  Frir. 
44.  Moff.ifeJfcre Mar. 37.  60.68.  85.  God  193.  Hob.T9. 
7  Wkeat.  Rep.  490. 
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1824.  restore^  when  the  original  taking  was  in  violation 
TheFanny.  ^^^u^'l^^vs.  And ^  secondly f  the  condemnation 
now  exhibited,  cannot  possibly  apply  to  the  pro- 
perty in  quc.'stion,  as  it  will  be  found,  on  reference 
to  the  dates,  that  this  decree  of  condemnation  was 
some  time  afler  Levy's  alleged  purchase,  and,  in- 
deed, only  a  few  days  prior  to  the  filing  of  the  libel 
in  this  cause.     But, 

4.  The  main  point  of  inquiry  regards  the  claim 
to  freight  We  contend,  that  the  appellant  is  re- 
sponsible to  us  for  the  entire  value  of  the  l\ides,as 
the  same  is  ascertained  by  the  stipulation,  together 
with  interest;  and  that  the  freight  bill,  though 
properly  paid  by  the  appellant  to  the  innocent 
ship-owner,  cannot  now  be  deducted  by  this  ille- 
gal captor,  from  the  amount  stipulated  to  be  paid 
by  him.  Waiving  all  question  which  might  be 
made,  as  to  the  power  of  this  Court  to  decree 
freight  in  the  case,  on  the  ground  of  incidental  ju- 
risdiction, we  insist  tliat  the  present  is  not  a  claim 
by  the  ship-owner  for  his  freight,  but  by  the  appel- 
lanti  to  4iave  the  same  allowed  to  him  out  of  this 
fund,  OS  having  been  properly  paid  by  him.  If 
this  Court  reject  the  cl^im  of  the  appellant  to  the 
property,  on  the  ground  of  ita  having  been  illegally 
captured,  and  that  this  infirmity  adheres  to  (he 
property  even  in  the  hands  of  a  bomejidei  purcha- 
ser, we  are  at  a  loss  to  conceive  how  this  purcha- 
ser can  rightfully  impose  any  charge  or  incum- 
brance whatever  upon  it.  But  when  we  advert  to 
the  real  character  of  the  appellant,  and  find  him 

a  B  Wieai.  Rep.  108. 167- 174. 
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au  unworthy  claimant,  in  truth  as  much  so  as  the  1824. 
captor  himself  had  been,  we  cannot  suppose  that  ijI^T^^II^. 
he  can  be  entitled  to  any  favour  at  the  hands  of 
this  Court.  He  brought  this  prize  property  into 
an  American  port,  withotft  the  knowledge  or  privi- 
ty  of  its  owner,  and  surely  ought  not  to  claim 
either  compensation  or  indemnity,  for  doing  that 
which,  as  to  the  other  party,  is  in^ineitum,  and 
has  proved,  in  fact,  extremely  prejudicial  to  him. 
If  this  be  a  claim  on  the  fund,  it  is  only  so  as  re- 
gards the  innocent  owner.  No  lien  can  be  created 
by  one  who  has  no  property,  general  or  specialf 
in  the  thing.  If  a  9imZ<e^^*  possessor  cannot  so 
mortgage  or  pledge  the  property,  as  that  such 
mortgage  or  pledge  shall  be  valid  against  the  true 
proprietor,  he  is  not  competent  to  create  any  lien, 
nor  to  impose  any  charge  or  incumbrance  what- 
ever. But  without  pressing  this  point,  we  do  not 
think  that  the  appellant  is  entitled  to  be  subrogated 
to  the  rights  of  the  innocent  ship-owner,  if  such 
right  of  lien  even  vested  in  him.  If  this  claim  to 
freight  were  one  in  rem,  as  well  m  in  perionami 
and  the  illegal  captors,  or  those  claiming  under 
them,  have  satisfied  the  personal  obligation,  it  does 
not  follow  that  they  can.  now  enforce  that  lien 
against  the  fund  wliich  it  might,  argunienti gratia, 
be  admitted  that  the  ship-owner  possessed.  This 
is  very  unlike  the  casa  of  a  neutraPe  claim  for 
freight  on  belligerent  property  captured  from  him 
by  another  belligerent  The  neutral  had.  a  right  so 
to  employ  his  vessel,  subject  only  to  the  bellige- 
rent's right  to  make  the  seizure ;  he,  therefore,  in 
such  case,  takes  it  cum  anere,  and  must  pay  the 
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It^  neufral  bis  freight.  The  object  bere,  however,  is 
l^tmf^^,to  ^Dsfer  the  obligation  of  paying  the  freight 
from  the  illegal  captor  to  the  despoiled  individual. 
If  the  controversy  were  now  wholly  between  the 
Ponu^ese  owners  of  the  property  tad  the  inno- 
cent American  ship-ownerf  the  claim  might  de- 
serve some  consideration*  In  this  case,  the  ship- 
owner is  tbe-agetit  of  the  captors,  or  those  claiming 
under  them,  not  of  the  Portuguese  owner,  and  as 
such,  must  look  to  his  employers,  and  not  to  the 
goods ;  and  if,  in  fact,  the  illegal  captor  has  paid 
the  freight,  he  canndt  thereby  entitle  himself  to  be 
refundieid  out  of  the  fruits  of  his  piratical  taking. 
The  daim  %o  freight  is  always  conventional ;  a 
claim  even  to  pro  rato  freight,  arises  from  some 
convention,  and  not  from  the  simple  fact  of  trans* 
portatioit.  In  this  case,  no  consent  of  the  owners 
to  the  shipment  to  Baltimore  can  be  implied, 
pur  claim  to  the  property  is  disputed  on  all  points; 
and  jf  none  of  these  is  found  tenable,  but  the  taiung 
iM  ascertained  to  be  a  gross  act  of  piracy,  it  would 
be  a  strange  anopialy,  that  an  honest  and  lawfrd 
belligerent  must  pay  freight  to  a  neutral  ship- 
owner, and  yet  that  a  piriettical  captor  shall  be  ex- 
empt from  charges  voluntarily  imposed  by  hira  <m 
the  property,  and  that  these  shall  be  cast  on  those 
whom  he  has  enddaToured  to  despoil. 

5.  The  Court  below  has,  also,  manifestly  erred 
iii  allowing  the  entire  freight  bill,  as  this  includes 
.  a  charge  on  soifte  lignum  mt<s,  which  formed  no 
part  of  tfiat  which  is  owned  or  demanded  by  the 
libeUant  We,  therefore,  ask  at  the  hands  of  this 
Court,  the  whole  value  of  the  f>roperty,  as  it  is  as- 
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0ertaincd  by  the  stipulation,  together  With  interest 
from  its  dnte,  so  that  the  claim  to  freight  may  be 
wholly  rejected.  The  ship-owner  is,  indeed,  the 
petitioner  for  freight  in  this  case ;  but  he  has  been 
since  paid,  and  the  claim,  in  truth,  is  now  at  the 
instance  of  the  captor,  who  desires  to  be  subroga- 
ted to  the  rights  of  the  ship-owner,  and  to  enforce 
his  lien,  if  he  had  one.  We  have  endeavoured  to 
show,  that  no  such  right  existed,  and  that  if  it  ever 
did,  the  captor  is  not  entitled  to  receive  the  bene- 
fit of  such  lien. 

Mr.  Winder  J  contra,^  argued  principally  upoa 
the  facts,  to  show  that  the  alleged  purchase  was 
honajide. 

Mr.  Justice  Washington,  delivered  the  opinion  Marth  lUk. 
of  the  Court;  and  after  stating  the  case,  proceed- 
ed as  follows : 

The  above  case  presents  two  questions  for  the 
consideration  of  this  Court.  1.  Whether  the 
Court  below  was  correct,  in  restoring,  to  the  Por- 
tuguese owner  that  part  of  the  cargo  of  the  Fanny 
which  was  restored?  And,  ^..Whether  the  freight 
which  was  ordered  by  the  Court  to  be  paid  to  the 
owners  of  that  vessel,  ought,  in  whole  or  in  part, 
to  have  been  deducted  from  the  appraised  value 
of  the  hides? 

Upon  the  first  x]ue8tion,  it  is  to  be  observed,  that 
the  facts  above  stated  are  incontestibly  proved  by 
the  evidence  in  the  cause.  That  the  capturing 
vessel,  the  New  Republicana,  was  built  at  Balti- 
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t8S4v  more,  {twchas^d  at  that  place  by  citizenB  of  the 
^l^^^^^jW  United  Statesi  and  there  manned  and  fitted  for 
aeai  armed  and  equipped  as  a  veBsel  of  war,  with- 
in the  waters  and  juriadiction  of  the  United  States; 
and  with  such  ei)uipment8,.left  the  United  States, 
to  cruise  against  the  vessels  and. property  of  Spa* 
nishand^. Portuguese  subjects  on  the  high  seas; 
and  upon  such  cruise,  captured  the  Don  Pedro  de 
Alcantara,  with  a  valuable  cargo,  belonging  to 
Portuguese  subjects,  were  facts  too  clearly  proved 
to  be  questioned ;  nor  were  they  questioned  hy  the 
cotmsel  for  the  claimants.  It  is  establishedj^  by 
evidence  equally  dear  and  uncontradicted,  that  tho 
4004  hides  w;hiGh  were  brought  in  the  Fanny  from 
St  Thomas  to  Baltimore,  upon  which  the  sentence 
of  the  Court  below  operated,  formed  a  part  of  the 
cargo  ^of  the  Don  Pedrb  de  Alcantara  at  the  tiitie 
of  her  capture,  and  that  they  werie  the  property  of 
"Portuguese  Bubjects. 

This,  theur  is  the  case  of  property  belonging 
to  the  subjects  of  a  friendly  power,  captured  on 
the  high  seas  by  a  privateerr  owned  and  com* 
maiided  by  citizens  of  the  United  States,  fitted 
atfd  equipped  as  a  vessel  of  war,  within  the  wa- 
ters and  jurisdiction  of  the  United  States;  aad, 
according  to  the  uniform  decisions*  oif  this  Court 
in  similar  cases,  as  well  as  in  others,  where  similar 
equipments  have  been  made  within  the  waters  of 
the  United  States  by  foreigners,  the  property  so 
iiiegally  captured  and  .brought  veithin  our  jurisdic- 
tion, must  be  res^>red  to  the  original  owners, 
unless  it  could  be  maintained  that  the  sale  of  it 
to  the  claimant  devested  those  owners  of  their  ri^ 
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to  the  same.  But  it  is  to  be  remarked,  in  the  first  1^824. 
place,  that  the  asserted  purchase  of  these  hides  ^^^^^^[^^ 
by  Levy  is  unsupported  by  any  e?ideiice.  what- 
ever. He  alleges  in  his  claim,  that  he  purchased 
the  hides  for  a  valuable  consideration  from  Souf- 
fron  &r  Co.  in  the  regular  pourse  of  trade;  but 
this  allegation  ia  not  upheld  by  any  written  docu-* 
ment,  or  by  the  testimony  of  a  single  witness. 
The  cause  was  depending  more  tlian  two  years  in 
the  Courts  below,  during  all  which  time  it  .was 
fully  in  the  power  of  the  claimant,  a  resident  of 
the  island  of  St.  Thomas,  to  have  proved  the 
reality  of  this  purchase,  by  the  testimony  of  the 
vendors,  or  otherwise,  if  thb  ifoct  had  been  as  it 
was  alleged. 

But,  admitting  the  truth  of  the  asserted  sale  to 
Levy,  he  was,  nevertheless,  a  purchaser  from  the 
agent  of  a  tortious  possessor  of  property  to  which 
be  had  no  title  whatever,  and  who,  consequently, 
could  transfer  none  to  his  vendee.  The  proceed^i^ 
ings  in  the  Vice- Admiralty  Court  of  Margarita; 
by  Commodore  Jolly,  against  the  Don  F^dro  de 
Alcantara  and  the  small  part  of  her  cargo  which 
hnd  not  been  transhipped  at  the  Five  Idands,  so 
far  from  amounting  jto  a  sentence  of  cendemna- 
tion,  even  of  the  property  libelled  as  prize  of  vvnr, 
proceeded  upon  the  ground  of  a  recapture  froin  a 
non-commissioned  privateer,  for  which  the  recap-  - 
tor  was  rewarded  by  a  liberal  salvage,  and  the 
residue  of  the  sale3  of  the  property  was  decreed 
to  the  Portuguese  owners,  in  case  they  should 
claim  the  same  within  thcb  peijod  of  a  year  and  a 
day..    This  Court  is*  therefore,  of  opinion  that . 
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1824.    the  decree  of  the  Circuit  Court,  so  far  as  it  re- 
l|g|^^^  stores  fo  the  libellant  the  4004  hides,  or  their  pro- 
ceeds, is  right,  and  ought  to  be  affirmed. 

The  second  question  respects  the  freight,  which 
the  decree  of  the  Court  below  ordered  to  be  de- 
ducted from  the  appraised  value  of  the  hides ;  and 
it  is  attended  by  no  difficulty  but  such  as  arises 
from  the  confined  and  imperfect  statement  of  the 
fiiets  appearing  in  this  record.  That  the  freight 
*of  the  Ugniim  vita,  which  did  not  belong  to  the 
libellaots,  and  against  which  the  proceedings  were 
abandoned,  ought  not  to  have  been  paid  out  of 
the  proceeds  of  the  hides,  is  a  matter  which  we 
think  is  quite  too  clear  to  be  disputed ;  and  we 
think  it  probable  that  the  mistake  was  occasioned 
by  an  oversight  in  the  Judge  of  the  District  Court, 
from  his  not  knowings  or  recollecting,  when  the 
petition  for  freight  was  before  him,  that  the  Ug- 
num  v%Ub  had  been  released  from  the  dperatioo  of 
the  libel.  The  decree,  then,  must,  of  course,  be 
reyened,  for  this  rtfason,  and  the  cause  remaiided 
for  fiirther  proceedings,  in  order  to  ascertain  and 
separate  the  freight  upon  that  article,  from  that 
due  upon  the  hides. 

But  there  is,  apparently,  error  in  the  decree  ia 
respect  to' the  whole  of  the  freighjt,  which,  it  is 
possible,  may  be  explained  and  removed  by  a  frir- 
ther  escfiminatioB  of  this  ^subject  ia  the  Court  W 
low.  The  petition  for  freight  claims  the  precise 
aum  of  2094  dollars  and  50  cents,  as  the  balaaoe 
aieknowledged  to  be  due  by  the  claimanV  «^d  the 
aAeount,  signed  by  him  on  the  28th  of  Dedember, 
1818,  which  accompanied  the  petitioD^  amounted 
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to  ao  acknowledgment  that  that  sum  was  then  due.  18!24. 
The.  items  of  that  account  are,  freight  on  1095  ^[fheFtDnj. 
barrels  of  flour,  out  and  home,  per  charter-party,  5 
e^jros  of  furniture,  36  bags  of  com,  and  7  days  de- 
murrage. Below  that  account  is  stated  the  freight 
due  upon  the  hides  and  lignum  vit®,  amounting 
to  1047  dollars  and  25  cents.  It  would  seem, 
therefore,  as  if  the  freight  upon  the  hides  and 
Ugnum  vita,  which  arrived  in  Baltimore  some 
time  in  January,  1819,  was  not  included  in  the 
account  signed  by  the  claimant,  and  if  so,  it  was 
not  claimed  to  be  due,  nor  reqXiired  b^  the  peti- 
tion to  be  paid.  Yet  the  order  of  the  Court  was, 
that  it  should  be  pdid,  and  it  was  accordingly  de- 
ducted from  the  appraised  value  of  the  hides.  If 
the  case  should  turn  out  to  be  suoh  as  is  above 
supposed,  it  would  seem  to  warrant  the  conclu- 
sion, that  the  freight  upon  the  hides  had  been  paid 
by  Levy,  in  which  case  it  ought  not  to  be  deducted 
from  their  appraised  value,  unless  the  reality  of 
the  asserted  purchase  of  the  hides  by  Levy  should' 
be  made  to  appear  to  the  satisfaction  of  the  Court 
below,  without  which,  we  are  of  opinion  that  he 
is  to  be  considered  as  a  ^nala  Jidei  possessor, 
and,  consequently,  as  not  entitled  to  be  reimbursed 
th'e  freight  so  paid,  out  of  the  property  of  the  Por- 
tuguese owners.  If,  on  the  other  hand,  it  should 
appear  that  the  claimant  was  a  bona  fidei  purcha- 
ser of  the  hides,  without  notice,  or  that  the  freight 
upon  them  had  not  been  paid  by  him  to  the 
owners  of  the  Fanny,  then  it  was  properly  de- 
ducted. 
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IdSA.  Decree.  This  cause  came  on  to  be  lieard,  &e« 
^J^^^^^[^^  On  conaideratioii  whereof,  it  is  nscREsn  and  or- 
dered, that  fio  much  of  the  decree  of  the  said  Cir- 
cuit Court  as  orders  that  the  claimant  pay  to  the 
lit)ellant  the  appraised  value  of  the  hides,  in  the 
proceedings  mentioned,  together  with  interest  and 
costs  of  suit,  be,  and  the  same  is  hereby  affirmed, 
with  costs,  subject,  however,  to  such  deduction 
for  freight  as  the  said  Cirouit  Court  may  hereafter 
direct,  to  be  paid  out  of  said  appraised  value,  as 
may  be  hereeiier  decreed  under  the  further  pro- 
ceedings in  this  cause:  And  as  to  so  much  of  said 
decree  of  said  Circuit  Court,  as  directs  the  nmount 
of  freight  to  be  deducted, ;  agreeably  to  the  pre- 
vious ordlBir  of  said  Cirofut  Court,,  the  same  is 
hereby  reversed  and  annulled.  And  it  is  further 
ORDERED,,  that  said  cause  be  remanded  to  the  said 
CiiMiit^  Courts  for  furiiier  proceedings  to  be  had 
&et)ein^  according  to  hiw^  for  the  purpose  of  as- 
certaining, upon  furUier  proof,  whether  the  claim- 
ant had  piud  the  freight ;4^f  the  hides  to  tire  owner 
of, the  Penny;  and,  if  eo^  whether  the  claimant 
wais  a  hofUB  jfidei  purchaser  of  said  hid[es,  without 
notice.  And  if  the  said  Court  should  be  satisfied 
from  such  further  proof,  that  the  said  claimant, 
Nathan  JLevy,  has  paid  the  owner  of  the  Fanny 
f<nr  said  freight,  or  that  he  was  not  such  batuefidd 
purchaser,  without  notice,  then  with  insoructioDS 
not" to  allow  a  deduction  of  freight  from  the  said 
appraised  valiie.  But  if  the  said  claimant  was 
s^chilOlMsJilfet  purchaser,  without  notice,  or  if 
said  freight  had  not  been  paid  by  said  claimant  to 
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the  owners  of  the  Faaoy,  then  the^reight  forihe 
hides,  excluding  the  freight  on  the  lignum  viUb^ 
to  be  deducted  from  the  appraised  value  of  said 
hides. 


[LocAb  Law.] 

Dakfo&th  v.  Wear. 

Vlie  acts  of  Aitembly  of  North  Csiroliiia»  passed  betireou»tbe  jretfs 
1788  tnd  1780,  iiiTftlidate  all  entries,,  surreys,  and  grants,  of  bad 
wichifl  the  lodiJUi  territorj,  which  now  forms  a  part  of  the  tc(ritoi|' 
of  t)ie  State  of  Tennessee.  But  thej  do  not  aybid  entries  oom- 
mendng  without  the  Indian  boundary,  .and  running  into  it,  so  te 
M  respecHthaf  pfMon  of  (lie  land  ^tiiate  w}th6ut  their  terrflMiy. 

The  act  of  North  CaroHoa,  6f  1784,  authorizing  the  reinoyiog  v^f 
warrants  wliich  had  bm  IpCA^  ppon  I^i^ds  preTiously  taken  up^  . 
so  as  to  place  them  upon  vacant  lands,  did  not  repeal,  by  (tti)iiica- 
tion,  the  previously  existing  laws,  ishioh  prohibit  smrrffys  oCIml 
within  the  Indian  boundary.  The  lands  to  which  such  remoTafs 
are  made,  must  be  lands  preriously  subjected  to  entry  and  sunrej. 

ERRQR  to  the  Circuit  Court  of  W^st  Ten- 
nessee. 

Thi9  cause  was  argued  9t  the  last  ternii  an^  F^AUk* 
again  argued  at  the  present  term,  by  the  Attorney 
General  ^nd  Mr.  Swann*  for  the  plaintiffi^  ai^ 
hy  Mr.  WHlianU,   for  the  defendant. 

mTh^j  died  tTmm.lUp.  157.    N.  C.  Rq^.m  Cm^.  4^ 
1  Tarn.  JI9. 80. 

»  He  died  Prestos  T.  Bmrder,  1  ^Ffcot  Jty.  115.    DriiArJh 
r.  Thomas  M.  155. 
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1824.        Mr.  Justice  Johnson  delivered  the  opinion  of 
the  Court. 

This  is  one  of  those  cases  which  not  unfire- 
quently  occur,  in  wliich,  for  want  of  the  scmti- 
nizing  eye  of  the  -party  interested  to  maintain  a 
judgment  below,  the  Court  there  is  ifiade  to  ap- 
pear to  have  given  a  decision  very  different  from 
that  actually  rendered.  But,  whatever  may  be 
the  opinion  of  this  Court,  independently  of  the 
record,  we  are  concluded  by  the  bill  of  excep- 
tions, and  must  decide  according  to  those  ques- 
tions which  the  record  presents. 

The  parties  are  citizens  of  the  same  State,  but 
jurisdiction  is  given  to  the  Courts  of  the  United 
StateJIs,  by  the  fact  of  their  claiming  title  to  the 
land  in  controversy,  under  grants  from  different 
States,  to  wit,  the  States  of  North  Carolina  and 
Tennessee. 

The  facts  stated  in  the  bill  of  exceptions,,  taken 
ip  connexion  with  the  laws  of  the  two  States  and 
public  treaties,  sufficiently  exhibit  to  this  Court, 
that  the  grant  from  the  State  of  North  Carolina, 
under  which.the  plaintiff*  made  title,  although  com- 
mencing in,  and  embracing,  a  tract  of  country 
over  which  the  Indian  title  had  been  extinguished, 
yet  extended  into,  and  included,  a  large  body  of 
land,  over  which  the  Indian  title  existed  at  the  time 
of  the  survey,  but  has  since  been  extinguished. 
Had  the  case,  then,  set  forth  that  the  laujd  cover- 
ed by  the  defendant's  grant  lay  within  the  country 
which  was  subject  to  the  Indian  title,  at  the  time 
of  Danforth's  grant,  and  bore  date  subsequent  to 
the  extinguishment  of  the  Indian  dtle,  it  would, 
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probably,  have  exhibited  a  true  view  of  the  case     1824« 
which  the  Court  below  was  called  on  to  decide. 

But,  80  far  from  exhibiting  this  State  of  the 
case,  the  facts  admitted,  not  only  do  not  confine 
the  controversy  to  the  tract  of  country  that  lay 
within  the  Indian  boundary,  but,  taken  in  their 
literal  meaning,  expressly  admit  the  contrary. 

The  words  of  the  admission  are,  ''that  the  de- 
fendant was  in  possession  of  the  land  claimed  by 
the  plaintiff.'*  And  when  we  come  to  inquire 
what  land  the  plaintiff  claims  in  the  suit,  we  find 
it  to  be  the  whole  100,000  acres,  *'  the  beginning 
corner  of  which,  and  a  portion  of  the  land  covered 
thereby,  lay  in  a  tract  of  country  to  which  the 
Indian  title  had  been  extinguished,  prior  to  making 
the  survey  and  issuing  the  grant. 

Here,  then,  we  have  the  parties,  contrary  to  all 
the  probable  truth  of  the  case,  contending  about  a 
title  to  land  lying  without  the  Indian  boundary 
at  the  time  it  was  surveyed  for  the  plaintiff  in 
ejectment. 

But  we  must  take  the  case  as  we  find  it  on  the 
record,  and  decide  accordingly. 

It  appears,  then,  that  the  plaintifi^s  grant  wa9 
rejected  in  the  Court  below,  and  not  permitted  to 
be  read  to  the  jury.  This  rejection  could  only  be 
sustained  upon  the  ground  that  it  was  wholly  void, 
or  wholly  inadmissible  in  that  cause.  For  if  the 
grant  was  good  but  for  an  acre  of  th^e  land  plaimed 
in  the  action,  the  Court  could  not  have  withheld  it 
fffQta  the  jury. 

As  to  lands  surveyed  within  the  Indian  bounda- 
ry, this  Court  has  never  hesitated  to  consider  all 
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192A.  8ucb  surveys  and  grants  as  wboUf  void;  Imt  as 
the  total  rejection  of  the  grant,  according  to  the 
case  statedi  goes  to  its  validity  as  to  that  part-of 
the  land  also  which  lay  without  the  Indian  boua- 
dary,  there  must  be  found  some  other  ground  for 
sustaining  the  decision^  than  that  which  invisdidates 
surveys  executed  in  the  Indian  territory. 

In  the  present  case,  there  can  be  but  two  such 
grounds  itapposed  to  exist ;  either  that  there  was 
no  law  authorizing  the  survey  in  any  part  of  the 
land  granted,  although  without  the  Indi&n  boun- 
dary, or,  that  the  whole  was  affected  by  the  ille* 
gality  of  that  part  which  extended  within  that 
boundary. 

It'was  in  the  first  of  these  alternatives  that  the 
Court  held  the  case  under  advisement  from  the 
last  term.  In  the  case  of  Danfartk  v.  Thamoi, 
(1  Wheat  Rep.  155.)  this  Court  threw  out  the 
suggestion,  that  a  grant  of  land  must  have  some 
sanction  created  by  statute.  As  relates  to  the 
present  subject,  it  did  not  appear  that  any  law  had 
been  passed,  subsequent  to  the  extinction  of  the 
Indian  title,  by  which  this  recent  purchase  was 
authorized  to  be  taken  up  under  warrants. 

But  the  Court,  upon  consideration^  are  satisfied, 
that  under  the  laws  and  practice  affecting  the 
lands  in  question,  the  extension  of  the  coun^  line 
subjected  the  lands  purchased  of  the  Indians,  to 
the  general  land  laws  of  the  State.  By  the  3d 
secUon  of  the  act  of  1777,  entries  are  permitted 
within  any  county  of  the  State,  and  die  creatioD 
of  counties  has  always,,  in  that  State,  been  held 
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to  bring  the  vaoaot  lands  within  the  county  nnder    lft24. 
the  operation  of  that  act. .  ^dSw?' 

On  the  second  klternative,  it  was  contended  m  _▼. 
argument,  that  the 'survey  was  not  in  itr  inception 
inndid ;  that  it  was  good  as  to  part,  because  out 
of  the  Indian  boundary;  aAd  as  to  the  residue, 
was  made  good  under  the  general  provisions  of 
the  laws  of  North  Carolina  in  favour  of  removed 
warrants;  that,  at  most,  it  was  only  suspended  by 
the  Indian  title,  and  attached  legally  and  effec- 
tually to  the  soil,  as  soon  as  the  interposing  title 
of  the  Indians  was  removed. 

In  the  two  cases  pf  Prerton  v.  SrowdcTf  and 
Panfarth  V.  T%omas,  decided  in  this  Court  in 
1816,  (1  Wheat.  Rep.  115. 155.)  the  inviolability 
of  the  Indian  territory  b  fully  recognised.  It  was 
the  law  of  the  land,  as  adjudged  ifi  the  case  of 
Avenf  V.  Strotker,  decided  in  the  North  Carolina 
Court  of  Conference,  in  180!^.  Indeed,  the  State 
of  North  Carolina  appears  to  have  been  sedulous 
in  her  efforts  to  prevent  encroachments  upoli  the 
Indian  hunting  grounds,  and  her  laws  are  exivess 
and  pointed  in  invalidating  entries  and  grimts 
made  within  su6h  reservations. 

But  the  present  grant  commences  in  a  tract  of 
ctfuntry  over  which  the  Indian  title  Was  extinct; 
and  whatever  might  be  the  state  qf  right,  were  the 
beginninj^  comer  within  that  boundary^t  and  a 
portion  of  the  land  beyond  it,  we  see  nothing  in  the 
laws  of  North  Carolina  or  Tennessee,  to  avoid  a 
grant  in  the  whole,  when  it  commences  legally, 
and  only  covers  in  part  the  lands  on  which  sur- 
veys are  prohibited.  Forjhat  part,  therefore,  which 
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ld24.  lies  without  the  boundary,  the  grant  must  be  held 
valid,  and  this  alone  entitles  the  plaintiff  to  a  re* 
versiiL  .But  as  the  cause  must  be  again  tried  be- 
low, and  the  question  on  its  validity  as  to  the  re- 
sidue, as  presented  by  the  bill  of  exceptions,  has 
been  argued  fully,  and  must  arise  again,  we  will 
now  consider  it 

The  points  made  by  the  plaintift^s  counsel  arc 
stated  by  himself  thus : 

1 .  That  the  State  of  North  Carolina  had  a  right 
to  issue  the  grant  in  question,  and  the  Court  erred 
in  not  suffering  it  to  be  read. 

2.  That  the  grant  was  good  as  to  that  part  of 
the  land  to  which  the  Indian  title  was  extinguished. 

3.  That  the  grant,  oeing  founded  on  a  removed 
warrant,  was  good  for  the  whole  land. 

To  the  first  and  second  of  these  positions  we 
have  expressed  our  assent,  and  only  the  third  re^ 
mains  to  be  disposed  of. 

This  rests  upon  the  sixth  section  of  the  act  of 
North  Carolina,  of  1784,  entitled,  '^  an  act  to  pre- 
vent the  issuing  of  grants,'^  &c. 

By  this  section,  the  right  is  given  to  remove 
warrants  which  have  been  located  upon  lands  pre- 
viously taken  up,  so  as  to  place  them  upon  vacant 
lands ;  and  the  supposed  operative  words,  in  the 
present  instance,  are  these :  '^  Shall  be  at  full  liber- 
ty toi  remove  his  or  their  warrants  to  any  other 
lands,  on  which  no  entry  or  entries  have  been  pre- 
viously specially  located ;  and  the  Surveyor,  or 
Surveyors,  are  hereby  authorized  and  required  to 
survey  and  make  return  thereof,  in  like  manner  as 
for  other  returns  and  surveys,  as  by  law  directed" 
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Refiirence  was  had  to  the  act  of  1 786,  and  the    1^24. 
cesiionact^o  the  same  subject,  but  they  add  no-  ^^^^H^ 
thiDg  to  the  provisioim  of  the  aet  of  n84.  jt;^ 

The  effort  is  to  construe  this  wot  as  virtualty  re* 
pealing  the  previously  existing  laws,  that  prohibit 
surveys  of  land  within  the-  Indian  boundary, 
and  as  bpeningthe  whole  State  to  the  right  of  re- 
moving warrants. 

We  are  of  opinion,  that  there  are  several  consi- 
deiations,  which  repel  this  construction. 

It  is  obvious,  that  the  lands  to  which  such  re- 
movals are  authorized,  must  be  lands- previously 
subjected  to  entry  and  survey,  otherwise  the  ab- 
surdity occurs,  of  a  reservation  in  favour  of  entries 
and  surveys  which  the  existing  lavrs  have  declared 
to  be  nullities. 

Again ; "  the  Surveyors  are  authorized  and  requi- 
red to  survey  and  make  return,  in  like  manner  as 
for  other  surveys  and  returns  is  by  law  directed." 
But  does  any  law  authorize  or  enjoin  a  survey  of 
the  Indian  country  ?  or  shall  this  act  be  construed 
to  ^njoin  as  a  duty,  that  which  an  existing  act  pro- 
hibits under  a  penalty  ? 

These  considerations  remove  all  doubt,  on  the 
correct  construction  of  the  law  respecting  removed 
warrants ;  but  if  doubts  did  exist,  the  general  po- 
licy and  course  of  legislation  of  the  State  would 
forbid  such  a  construction.  The  purport  of  th^ 
law  is,  to  authorize  removals  to  that  land  only^ 
which  might  be  at  the  time  legally  entered  and 
surveyed  by  other  warrants.  ^ 
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1824.        We  are  of  opinion,  that  there  is  error  in  the 
^""^^^  judgment  of  the  Court  below,  in  refusing  to  let  the 
V.        grant  be  read  to  the  jury. 

Judgment  reversed. 


[SURZTT.] 

Miller  ▼•  Stewart  and  others. 

The  comrftct  of  a  surety  it  to  1m  oonttnied  itricilj»  and  ienot  to  be 
extended  beyond  the  foir  scop^  of  its  terms,  v 

Where  a  bond  was  given,  cooditioned  for  the  faitbAil  performance  of 
the*  duties  of  the  oAce  6f  Deputy  CoOeomr  of  direct  tastte  for 
eight  eeitain  townsbipsi  and  the  instrument  of  the  appointment^ 
referred  to  in  the  bond,  was  afterwards  altered^  so  as  to  extend  to 
another  township,  without  the  consent  of  the  suredes,  kM^  that 
the  surety  was  discharged  from  his  responsibility  ibrmonejrs  sobse« 
quently  collected  by  bis  principal. 

THIS  was  a  case  certified  from  the  Cilcoit 
Court  for  the  District  of  New-Jersey,  upon  a 
certificate  of  a  division  of  opinion  of  the  Judges 
of  that  Court.  It  was  an  action  of  debt  upon 
bond,  and  the  material  facts  disclosed  in  the  plead^ 
ings  were,  that  the  plaintiff,  Ephraim  Minery'being 
Collector  of  the  direct  taxes  and  internal  duti^ 
for  the  fifth  Collection  District  of  New-Jersey,.  I^r 
an  instrument  of  appointment,  under  seal,  and 
pursuant  to  law,  appointed  Stephen  C.  Ustickhis 
Deputy  Collector,  for  eight  townships  within  his 
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district.  Upon  that  occiision,  the  defendant,  Tho-  1 824. 
mas  Stewart,  and  certain  other  persons,  as  sure- 
ties,  executed  a  writing  obligatory,  with  Ustick, 
to  Miller,  in  the  penalty  of  14,000  dollars,  upon 
the  following  condition,  viz.  "  The  condition  of 
the  foregoing  obligation  is  such,  whereas  Ephraim 
Miller,  Esquire,  Collector,  as  aforesaid,  hath,  by 
authority  vested  in  him  by  the  laws  of  the  United 
States,  appointed  the  said  Stephen  B.  Usiick,  De-' 
puty  Collector  of  direct  taxes  and  internal  duties, 
in  the  fifth  Collection  District  of  New-Jersey,  for 
the  townships  of  Nottingham,  Chesterfield,  Mans- 
field, Springfield,  New-Hanover,  Washington, 
Little  Egg  Harbour,  and  Burlington;  in  the  county 
of  BoriiDgton ;  now,  therefore,  if  the  said^  Stb- 
pben  C  Ustick,  has  truly  and  faithfully  discharged, 
aod  shall  continue  truly  and  faithfully  to  discharge, 
the  duties  of  the  mid  appointment,  accnrding  to 
lawt  and  shall  particularly  faithfully  collect  and 
pey,  according  to  law,  all  money  assessed  upon 
said  townships,  then  the  above  obligation  to  be 
void,  and  otherwise,  shall  abide  and  remain  in 
foil  force  and  virtue."  After  the  execution  of  this 
boodt  and  before  Usti6k  had,  in  any  inaniier,  acted 
under  Ibis  appointment,  or  colleeted  or  received 
any  moneys  under  the  same,.  Miller,  with  ther  as- 
sent of  Ustick,  but  without  the  assent  or  know- 
ledge of  the  defendant,  Stewart,  altered  the 
same  instrument  of  appointment,  by  interlining  th 
it  another  township,  called,  ^*  Willingborought*^ 
thereby  making  it  an  appointment  for  nine  instead 
of  eight  townships ;  and  under  the  appointment, 
so  altered,  Ustidc  received,  withm  the  original 
Vol.  IX.  86 
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eight  townships,  certain  moneys,  as  taxes,' wfaicb 
he  omitted  to  account  for;  and  this  omission  was 
the  breach^stated  in  the  declaration.  The  ques- 
tion for  the  opinion  of  the  Court,  upon  the  special 
pleadings  and  demurrer,  was,  whether  the  alters- 
tion  so  madci  without  the  consent  of  Stewart,  dis* 
charged  him  from  any  responsibility  for  the  mo- 
neys so  subsequently  collected  by  Ustick. 

Mr.  Wood,  for  the  plaintiff,  admitted  the  gene- 
ral doctrine,  that  where  the  contract  is  annulled 
without  the  assent  of  .the  surety,  there  is  an  end 
of  the  guaranty.  So,  if  the  contract  is,  in  any 
material  respect,  changed  by  the  contracting  par- 
ties, (whether  advantageously  for  the  surety  or 
not,)  in  respect  to  that  part  of  it  to  which  he  gua- 
ranty extends,  the  surety  is  discharged  for  he 
may,  then,  well  say,  non  ?iac  in  fadera  ncf&L 
But,  if  a  change  is  made  in  the  original  contract, 
by  the  contracting  parties,  in  a  part  of  the  con- 
tract to  which  the  guaranty  does  not  extend,  such 
change  will  not  discharge  the  surety,  unless  it  dis* 
aidvantageously  affected  the  other  part  of  the  con- 
tract to  which  the  guaranty  does  extend.  Thos, 
where  the. defendant  was  surety  to  the  plaintiflSB, 
for  the  performance  of  duties  by  a  clerk  in  their 
banking  housCf  a  change  of  partners  was  held  not 
to  discharge  the  surety,  because,  though  such 
change  had  an  important  bearing  upon  the  esta- 
blishment, it  did  not  come  ivithin  the  scope  of  the 
guaranty.*    A  mere  dimintUian  of  that  part  of 

a  Barclay  v.  Lucaa,  1  T.  R.  291. 
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the  contract  to  which,  the  guaranty  extends/  as  a     1824. 
release  of  p^rt,  would  not  discharge  the  surety  "^r^ 
from  the  part  remaining,  it  being  a  part  of  the        v 
thing  guarantied,  though  not  the  whole.     Omne 
majuB  in  se  cantinei  mintis:  the  surety,  in  such  a. 
case,  could  not  say  that  he  might;  be  prejudiced 
by  the  diminution,  for  it  is  settled  law,  that  a  part 
payment  of  the  debt  is  for  the  benefit  of  the  obH- 
gor,  and  prejudicial  to  the  obligee,  and,  therefore, 
it  cannot  be  pleaded  as  an  accord  and  satisfncr 
tion.* 

1.  There  was  no  surrender  by  Ustick  of  his  ap- 
pointment as  Deputy  Collector,  over  the  first  eight 
townships.  If  there  was  a  surremler,  it  must  have 
been  either  in  fact,  or  in  law,  that  is,  implied  in  the 
dteration  of  the  instrument.  There  was  no  such 
surrender  in  fact ;  and  the  alteration  of  an  instru- 
ment with  consent  of  parties,  does  not,  in  law,  im- 
ply such  a  surrender.  T  here  are  no  authorities  to 
warrant  the  position,  that  such  an  alteration  im- 
plies a  surrender.  On  the  contrary,  they  all  say, 
an  alteration  of  an  instrument,  with  consent,  does 
not  vitiate  it.^  In  Pagot  v.  Fagot,'  when  blanks 
in  a  deed  were  filled  up  after  execution;  the  deed 
was  h^ld  good,  though  not  read  again,  nor  re-exe- 
cuted. In  Markham  v.  Ganastonr^  and  Wodifv. 
Camtant/  the  Court  went  on  the  ground  uot  only 

m  Jobnsoo  ▼.  Branoa,  5  Johns.  Rep.  270. 
b  Touch  V.  Clay,  2  Lev.  3:».     S/iep.  Touch.  68.     Smith  v. 
Crobker,  6  Mass.  Rep.  539. 
c  2  Ch.  Rep.  187. 
d  MpOTtf,  547- 
0  4  J(oAiw.  Rep.  54. 
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1899U  that  an  altered  deed  or  inatrument  was  goodf  InU 
that  there  was  no  surrender  and  redelivery  implie4 
in  the  alteration,  to  devest  the  property. 

There  is  nothing  in  principle  to  warrant  die 
idea,  that  an  alteration  of  an  instrument  impUea  % 
surrender  and  redelivery.  A  surrender  is  an  exe* 
.cuted^^ontract.  To  constitute  a  Rurrender  of  att 
instrument  by  a  vendee  or  obligee,  to  a  vendor  or 
obligor,  two  things  are  necessary:  1.  An  actual 
delivery  of  possession  to  the  latter ;  and,  2.  An 
understanding  or  agreement  to  part  with  the  pro- 
perty in  the  instrument.  The  act  and  tbe  im9nt 
must  concur.  A  mere  delivery  of  possession  hy 
the  vendee  of  the  deed,  for  a  specid  pqrp0S6|,t9 
the  vendor,  or  any  other  person,  as  to  ksq^^ 
him,  or  to  do  any  other  particular  |ict  in  relatioft  t0 
i^  is  not,  a  surrender.  The  vendee  still  has  the 
piopfity  in  the  deed  himself.  The  vendot,  iftt/amk 
case,  is  only  his  bailee.  Admit,  for  the  sake  of 
argument,  that  the  alteration  of  a  deed  lequiredl  • 
new  delivery,  in  respect  to  the  part  altered,  the 
vendee  might  then  deliver  possession  of  the  deed 
to  the  vendor,  for  that  particular  purpoee,  vi«.  te 
enable  the  vendee  to  deliver  itanew^  to  give  eflbel 
to  the  altered  part ;  but  not  surrender  his  propw^ 
in  the.  deed  in  respcict  to  the  parts  not  altensd. 
Such,  an  absolute  surrender  of  the  whdie  deecb  is 
not  essential ;  and  if  not  essential,  it  should  no^ 
bj  a  fiction  of  law,  be  required.  Sapptae  tiie 
ttUQd^e  sboipld  hand  the  deed  to  the  yeodon  to 
sttligoin  on  a  blank  under  it  a  new  and  distinot 
deed  for  anothertraet  of  lead,  whieh  isdone»  does 
enohadeliTwy  offhe  deed,  for  encfar  a  pnipoie^ 
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amoiiiit  to  a  surrender  of  the  old  deed  ?    If  not,     1824/ 
is  there  any  difference,  in  reason  and  common  ^^iu|[^ 
sense,  whether  the  conveyance  of  the  second  tract    ^  ▼ 
is  contained  in  a  distinct  and  separate  deed  suhk 
joined  on  the  same  paper,  or  whether  it  is  effected 
by  an  interlineation,  with  consent  of  parties,  in  the 
old  deed?    Fictions ^ and  subtilties  should  never 
be  introduced  into  the  law^  which  is  a  practical 
science,  unless  to  subserve  the  purposes  of  justice. 
Imfietiane  juri$  semper  iubmtit  equitas.    This 
fiction  of  a  surrender  is  unnecessary  ;  it  may  be 
injurious.    A.,  pursuant  to  contract,  conveys  a 
tract  of  land  to  B. ;  they  afterwards  discover,  that 
by  mistake,  a  lot  was  omitted,  and,  by  consent,  it 
is  interlined.     Upon  this  doctrine  of  surrender,  the 
deed  and  property*  upon  the  interlineation,  revert- 
ed to  the  vendor,  and  continued  in  him  until  the 
new  delivery ;  and,  of  course,  it  is  subjected  to  the 
intermediate  judgments  of  other  liens  of  the  ven- 
dw.    The  rule  of  law  may,  and  ought  to  corre»» 
pond,  in  suth* cases,  with  the  real  fact;  consider- 
ing the  lands  originally  contiaine^  in  the  dee4  as 
passiofgat  the  date,  and  the  land  inserted,  by  in- 
tisriineation,  job  passing  at  the  time  -of  theinteritr 
njng. 

2.  There  was  no  cancettatian  of  the  original 
instrument  of  appointment.  An  a/(eratum  affects 
an  instrument  in  part ;  a  cancellation  destroys  it 
altogether.  .  When  cancelled,  a  deed  must  be  ra- 
sealed  and  redelivered,  to  revive  it.*    It  is  nowhere 

s  Sief,  lbm€L€9. 
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1824.     Mid,  that  a  redelivery  is  necessary,  in  case  of  an 
aUeration  by  consent. 

3.  The  alterations  did  not  cause  a  revocation  of 
the  old  appointment.  It  is  admitted,  that  the  ap- 
pointment to,  and  acceptance  of,  a  new  office,  tit- 
compatibU  with  the  old,  is  a  revocation  of  the  lat- 
ter, as,  if  a  Coroner  accepts  the  office  of  a  Sheriff • 
So,  if  there  had  been  an  intermediate  office,  be- 
tween the  Collector  and  his  Deputy,,  incompatible 
with  the  latter,  its  acceptance,  by  Ustick^  might 
have  been  a  revocation  of  bis  office  of  Deputy.  In 
the  present  case,  the  alteration  created  no  office. 
It  continued  the  same  office,  only  expended  over  an 
additional  territory.  Ustick  had  the  same  office 
and  same  power  over  the  first  eight  townahipe  of^ 
ter,  as  before  the  alteration.  It  is  said,  his  sphere 
of  action  was  enlarged.  Be  it  so :  it  was  enlar* 
ged  only  in  respect  to  territory;  his  sphere  of  ac- 
tion over  the  first  eight  townships  continued  the 
^  same.  It  is  said,  that  after  the  alteration,  the 
nine  townships  constituted  but  one  o^  ^,  and  that 
there  was  a  new  appointment  consequently.  The 
interlineation,  as  before  shown,  did  not  destroyer 
cause  a  surrender  of  the  first  appointment,  with 
respect  to  the  eight  original  townships.  If,  then, 
there  was  a  new  appointment  of  an  office,  it  ex- 
tended only  to  the  ninth  townshipv  and.  that  is  a 
distinct  office  from  the  other  eight.  If  there  were 
not  a  new  appointment,  but  simply  an  enlarge* 
ment  of  the  old  office,  and  still  constituting  one 
office,  it  is  an  office  consisting  of  different  parts  in 
respect  to  territory,  which  parts  are-  easily  dietin^ 
guided,  and  were  created  at  different  times ;  the 
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former  part^  composing  the  first  eight  townshipB*  ISftL 
being  in  no  wise  impaired  by  the  latter,  and  of 
course,  the  guaranty  is  in  no  wise  impaired  by  it. 
It  is  said,  that  it  is  impossible  to  distinguish  the 
moneys  paid  in  from  the  ninth  township,  from 
those  collected  in  the  other  eight.  The  same  ob- 
jection might  have  been  raised,  and  to  the  same 
effect,  if  the  appointments  had  been  by  distinct 
instruments.  The  jury  will  distinguish;  it  is  a 
question  for  them.  It  is  said,  that  the  respomdbi* 
lity  of  Ustick  was  increased  ;  and  so  is  the  respon- 
sibility of  every  debtor  increased,  who  contracts  . 
new  debts ;  but  that  does  not  discharge  a  surety. 

4.  Though  where,  in  a  bond,  a  previous  instru- 
ment is.recited,  the  contents  thus  recited  are  a  part 
of  the  bond ;  yet  the  instrument  recited  is  no  part 
of  the  bond.  Suppose  A.  conveys  a  tract  of  land 
to  B.,  and  in  order  to  explain  the  boundaries,  a 
deed  from  A.  to  C.  for  a  tract  of  land  adjacent  is 
recited,  does  the  latter  deed  become  a  part  of  the 
former;  and  if  destroyed,  does  it  destroy  the  other  P 
The  dependency^  or  connexion  between  the  in- 
struments recited,  and  the  obligation  io  whkli  h  is 
recited,  must  always  depehd  upon  the  natura  and 
object  of  the  instruments,  and  the  intent  of  the 
parties. 

Again ;  if  this  alteration,  as  contended  on  the 
other  side,  amounted  to  a  surrender  of  the  instru- 
ment of  appointment,  it  was  necessarily  a  reeoea- 
tian  of'the  appointment.  Such  a  revocation  can-r 
not  be  made  under  the  act  of  Congress,  without 
public  notice  being  given  in  the  diitrict*    No  such 

a  A  U.S.  1^5579  ^S. 
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16211  noiioe:  waa  given  in  thU  caw.  If  thii  alteration 
^^^  amounts  to  a  revocation  of  tbe  instrument,  in  law, 
and  as  such  revocation  cannot  be  made  wi^l><^ 
public  notice,  the  alteration  must  be  roid,  and  tb« 
original  instrument  stand  good. 

Mr.  Coxe,  contra,  argued,  (1.)  That  the  afaem- 
tion^in  the  original  instrument  of  appointment, 
by  the  interlineation  in  o  material  part,  destroyed 
the  bond  as  against  siic^  of  the  obligors  as  were 
not  parties  to  the  act.  The  appointment,  being 
.recited  in  the  bond,  became  incorporated  into  it, 
and  they,  together,  form  quari  one  instrument. 
The  condition  of  a  bond  or  deifeasance,  need  not 
be  contained  in  the  same  papier,  but,  though  writ- 
ten  on  a  distinct  and  separate  piece,  they  together 
constitute  but  one  instrument.* 

If  the  condition  of  a  bond,  thus  engrossed  on 
a  separate  piece  of  paper,  bcfcomes  invalidated  4iy 
any  act  having  that  legal  operation,  the  whole  in- 
strument, though  disconnected,  becomes  void. 
As  in  the-  case  put  by  Sheppard,  .if  the  obligation 
depend  upon,  or  be  necessary  to,  some  other  deed, 
and  that  deed  become  void,  the  obligation  is.  be- 
come void  also:  as,  if  the  condition  of  the  obliga- 
tion be  to  perform  the  covenants  of  an  indenture^ 
and,  afterwards,  the  cOvenitnts  be  discharged,  or 
become  void,  by  this  means  the  obligation  is  dis- 
charged and  gone  for  ever.^  The  common  case 
of  arbitration  bonds  wiU  illustrate  this  position'^ 

IT  Sktp.  TowA.  set  37U    Cro. ElbuW* 
h  lb.  S9f 
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if  the  award  made  be  void  in  itself,  or  become  1824. 
void,  or  oe  performedi  the  obligee  cannot  recover 
upon  the  bond,  but  that  becomes  void.  Had  the 
plaintiff  made  such  an  interlineation  in  the  body 
of  the  obligation  itself,  inserting  the  name  of  ano- 
ther township,  the  legal  efiSsct  cannot  be  disputed. 
The  whole  bond  would  have  been  invalidated.* 

The  consequence,  then,  appears  to  be  irresisti- 
ble, that  such  must  be  the  effect  here.  The  ap- 
pointment, originally  made,  became  a  nullity,  and 
could  only  be  revived  by  a  new  execution  and  de- 
livery, and  take  effect  only  from  that  time.  As  to 
the  original  instrument  to  which  the  sureties  of 
tJstick  made  themselves  parties,  by  inserting  it  in 
their  bond,  it  was  wholly  nullified. 

It  may,  indeed,  be  said,  that,  the  alteration  in  the 
appointment  having  been  made  with  the  consent 
and  acquiescence  of  Miller  and  Ustick,  who  alone 
were  parties  to  it,  it  remains  a  valid  instrument  of 
deputation.     ^ 

But  the  appointment  is  to  be  regarded  io  two 
entirely  distinct  aspects :  (1.)  As  the  instrument 
of  deputation  solely.  (2.)  As  made  a  part  of  the 
bond,  by  being  incorporated  into  it 

1.  As  a  simple  instrument  of  deputation,  like 
any  other  deediu  it  could  operate  only  between  the 
parlies  to  it,  and  could  affect  no  others.  The  al- 
teration, made  and  concurred  in  by  all  those  inte- 
rested in  it,  would  not  avoid  it,  perhaps,  according 
to  the  current  of  modem  authorities,  though  even 

aSh^TiaitdL6S,69.71.    1  DaSL  67-    »  Boa  46r.  65b 
Vol.  IX.  $7 
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1824.     08  between  them  die  Isiw  Was  formerly  held  other- 
wise/ 

2.  As  being  made  a  part  of  the  bond  by  being 
incorporated  into  it.  By  this  circumstance,  the 
sureties  of  Ustick  became  parties  to  the  act  of 
appointment,  and  to  the  instrument  of  deputation* 
It  became  a  part  of  their  bond.  By  no  act  of  the 
appointor  and  appointee  could  the  interests  of  thi^d 
persons  be  even  incidentally  affected.  A.  makes 
a  bargain  and  sale  to  B.,  which  cannot  operate,  i 

bteause  no  pecuniary  consideration  is  inserted.  j 

C.  acquires,  by  a  judgment,  or  in  any  other  man*  < 

ner,  a  lien  upon  the  property  as  belonging  to  A. 
The  deed  cannot  be  altered  by  the  parties  so  as 
to  devest  any  intervening  right.     As  an  original  | 

instrifment,  carrying  its  original  date,  it  can  have  | 

DO  operation.     As  a  deed  bearing  the  original  i 

date,  it  is  void;  its  future  validity  can  be  only 
upon  the  idea  of  ai  surrender  of  the  instrument, 
and  a  new  delivery  and  execution.^ 

We  contend,  then,  thai  by  the  alteration  made 
in  this  instrument  of  deputation,,  it  ceased  to  have 
any  validity  by  virtue  of  its  original- execution  and 
delivery;  as  such,  h  was. annulled. 

But,  whether  annulled  or'not  by  this  act  of  in- 
terlineation ;  whether  it  continued  to  operate  as 
from  the  time  of  its  original  delivery,  or  from  the 
period  pf  its  second  delivery,  after  the  alteration 
was  made ;  if  it  have  any  validity,  even  between 
the  parties,  it  cannot  operate  as  the  appointment 

a  2  BM.  Ahr.  29.  u.  pi.  5. 

h  Eppes  V.  Bindolpli,"2  CaOj  125r    4  Btss.  1.  4. 
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irecUed  io  the  bond.    It  is  another  and  distinct     1824. 
appointraeht  from  that  to  which   the   bond   re-  ^"^^^^^ 
ferredy  and  these  sureties  are  not  responHible  for        v. 
any  deficiencies  existing  under  it.     By  the  20th 
section  of  the  act  of  Congress,  **  Each  Collec- 
tor shall   be  authorized   to  appoint,   by  an   in- 
strument of  writing  under  his  hand  and  seal,  as 
many  deputies  as  he  may  think  proper,  assign- 
ing to  each  such  deputy,  by  that  instrument  of 
writing,  such  portion  of  his  collection  district  as 
he  dnay  think  proper;  and,  also,  to  revoke  the 
powers  of  any  deputy,  giving  public  notice  thereof 
in  that  portioti  of  the  district  assigned  to  such 
deputy.''    The  power  of  appointment  thus  given, 
was  exercised  by  the  original  instrument  of  depu- 
tation .for  the  eight  townships.     It  is  recited  in  the 
bond,  and,  therefore,  each  party  is  estopped  from 
denying  it/    This  instrument  must  have  been 
made  prior  to  the  execution  of  the  bond,  because 
it  u  recited  as  already  executed,  and  one  of  the 
conditions  is,  that  he  hath  performed  the  duties 
of  it.  *  It  must  have  been  an  ap{)oihtment,  bearing 
the  date,  and  specially  embracing  the  tbwnsbips 
therein  enumentted,  and  nothing  more ;  otherwise 
it  would,  be  an  appointment  differing  from  that  for 
the  faithful  performance  of.  whigh  this  defendant 
became  responsible.    Supposing,  then,  it  should 
now  be  made  to  appear  that  the  original  appoint- 
ment included  the  township  of  WilUngborougb,. 


a  SMl«y  V.  Wright,  iriOw,  9.    I  PhUUpfj  S56.    1  PaweH 
OS  Com.  236,  237. 
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1824^  and  that  it  was  accidentally  omitted  in  the  raeital 
^-^JJjJ^  of  the  bond,  could  a  recovery  be  had  in  this  *o- 
▼.  tion  ?  The  answer  of  the  surety  is^iofi  Aisc  imfm^ 
^^^^  dera  vent.  The  language  of  the  Conrt,  in  CUfUm 
V.  Walmesiey,  (5  T.  R.  564. 567.)  would  be  oondu* 
sive  against  the  plaintiff.  This  was  the  doctrine 
also  in  Ludlow  v*  Simand,  (2  Caineu^  Err.  3S.  42. 
57.)  The  plea  avers,  and  the  demurrer  admita,  thai 
the  deficiency  sought  to  be  recovered,  arose  under 
an  appointment  including  the  township  of  Wil* 
lingborough.  The  surety  became  responsible  fan 
the  faithful  performance  of  the  duties  of  no  such 
appointment;  he,  consequently,  cannot  be  ealled 
on  to  respond  them.  But  there  is  no  preteooe 
that  any  omission  was  made  by  fraud  or  mistake. 
Under  the  appointment  thus  niade,  Ustick  did 
hold  his  office  at  the  time  the  bond  was  eibcuted* 
This  office  was  as  extensive  as  the  eight  townships 
enunlerated  in  the  appointment,  but  restricted 
within  them.  This  Umitauon  was  of  the  very 
essence  of  the  appointment,  by  the  express  terms 
of  the  statute. 

The  act  of  the  22d  of  July,  1&13,  ek  16.  n.  2a 
requires  that  the  assignment  of  the  portion  of  the 
collection  district  within  which  the  deputy  m  to 
fust,  diould  be  contained  in  the  instrument  of  ap* 
pointment.  Such  an  appointment,  then,  being 
made,  it  could  only  lawfully  cease,  (I.)  by  the 
death  of  Ustick;  the  deputy;  (2.)  by  sorrender 
of  the  appointment;  (3.)  by  a  revocation  Without 
his  consent;  (4.^  by  anew  appointment;  (5«)by 
cancellation. 


Stewart. 
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The  aet  which  did  take  place,  was,  io  subfltance,     1 824. 
«  rarreiider  of  the  oriiepiial  appointmenti  and  the  ^^"^^^^ 
aoceptaooe  of  a  new  one.    The  appointment,  be-    ^  ▼. 
ing  altered  by  the  appointor,  by  inserting  another 
BMignnient  of  a  portion  of  the  collectioo  district ; 
«fid  after  this  alteration,  being  accepted  and  acted 
under  by  the  appointee,  became,  from  the  date  of 
such  alteration  and  acceptance,  a  new  and  distinct 
inatnnnent.    A  new  and  distinct  office  was  cre- 
ated, the  duties  and  responsibilities  of  which  dif- 
fered essentially  from  the  former ;  the  instrument 
of  appointment  included  the  entire  portion  of  the 
collection  district  assigned  to  the  deputy,  as  requi- 
red by  the  statute.    Th^  legal  inference  is  clear: 
the.  fiirst  appointment  merged  in  the  subsequent 
and  more  extensive  one.*    If  it  operated  as  a  new 
appointment^  it  operated  also  as  a  complete  revo- 
catibn  of  the  former  one.^    Here  was,  then,  an 
appointment  perfecdy  valid,  complying  with  all 
fiforeqoisitionB'of  the  law  under  which  the  officer 
aMed,  onder  which  htsdotiM  were  pe  formed,  un- 
der *  which  his  responsibBities  attached.     This, 
however,  was  a  totally  distinct  appointment  from 
that  which  the  bond  in  ooettion  was  given  to  co- 
ver.   The  appointment  recited  in,  and  coveted  by 
the  bond,  was  for  eight  townships ;  theappoint- 
tteat  under  which  the  d^nqaency  occurred,  was 
for  aine.    The  defendant  and  his  co-suretjes  never 
did  oadertake  to  become  responsible  for  one  cenr 

«  5  Bae.  ASr.  S04r 

b  Bowobaidi;  v.  Miili^  IT^Ibiee,  i25. 129. 
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1824.  under  any  other  appointment  than  that  86t  forth  in 
"^jj^  their  bond.  The  recital  restricts  the  operation 
,  T.  of  the  bond  to  that  identical  instrument  of  depu- 
tation therein  specified.* 

It  can  scarcely  be  necessary  to  cite  the  Tarioos 
cases  which  go  to  fix  and  limit  the  responsibilities 
of  sureties,  but  a  few  of  the  most  prominent  may 
be  referred  to.  Lord  Arlington  v.  Merrick^  (2 
Saund.  411.)  is  a  leading  case,  and  establishes 
the  principles,  that  a  surety  cannot  be  bound  be- 
yond the  scope  of  his  engagement ;  that  the  gene- 
rality of  the  language  is  restrained  by.  the  recital ; 
and  that  when  a  particular  appointment  is  recited 
in  the  condition  of  the  bond,  the  obligation  covers 
only  that  appointment.  Bo,  where  a  bond  was  gi- 
ven to  secure  the  faithful  performance  of  the  du- 
ties of  collector  of  the  society  of  musicians,  and 
afterwards  the  society  was  incorporated,  the  obli- 
gor was  held  .  not  liable  for  any  default  after  the 
incorporaition.^  /^The  old  obligation  does  not,  in 
point  of  law,  extend  to  the  new  corporation,  and 
a  surety  ba«f  a  right  to  avail  himself  of  the  objec- 
tion." ''  A  surety  can  only  be  held  liable  accord^ 
ing  to  the  plain  and  clear  foiioe  of  his  contract'' 

The  cbnditioii  of  a  bond  recited,  that  A.  was,  on 
such  <a  day^-appointed  Collector,  &c.,  and  bound 
the  sureties  for  bis  duly  lUM^uliting,  &c..:  held,  that 
the  sureties  were  only  answerable  for  that  single 
appointment,  and  not.  for  bis  appoiiitment  in  the 


a  P«arsall  ▼.  Summ^ett,  4  TaM.  593. 

b  Dance  v.  Gridler,  4  Bo9.  ^PuB.  d4r  41, 42. 
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ensuing  year.*    Other  cases  go  to  the  establish-     1824. 
ment  of  the  same  principles.^ 

S.  It  is  n6  answer  to  the  objections  that  have 
now  been  considered/ that  the  surety  is  not  dam- 
nified. He  says,  this  is  not  the  contract  into 
which  I  entered,  and  it  is  immaterial  whether  it 
be  a  more  favourable  one  than  that  to  which  I  be- 
came a  paHyor  not.  I  have  no  wish  to  speculate^ 
upon  the  subject  of  the  relative  duties  and  respon- 
sibilities. The  question  is  simply  what  I  have  be- 
come responsible  for.  And,  when  yoQ  designate 
the  deficiency  sought  to  be  recovered,  and  the 
office  in  which  it  occurred,  my  answer  is,  it  is  hot 
in  the  bond.  But  the  ground  of  increasing  the 
duties  and  responsibilities,,  is  another  squally  con- 
clusive both  in  point  of  fact  and  law.  If  the  ori- 
ginal appointment  be  considered  as  still  subsistr 
ing/if  the  words  of  the  obligation  would  coyer 
this  deficiency,  the  surety  is  entitled  to  judgment 
in  hi;^  fiBtvour,  on  the  single  ground  that  the  duties 
and  responsibilities  are  incrdas^d  without  his*  con- 
earrenoe.  Every  enlargement  of  the  duties  of 
the  Deputy  Collector,  by  (enlarging  the.  sphere  of 
Us  aitdipfity,  increases  his, responsibility,  and 
adds  io  the  danger  of  the  surety.  The  amount 
of  moneys  received  is  increased^  and  the  conse- 
dnent  drairer  of  defalcation  augmented.' 

«  WaitftnsorSL  SftTloiinv.  Boitock  dd.  5Bo$.  t  lUL  175. 
ITS. 

h  Wright  V.  Bond,  SWib.  5dQ.  Strange  ▼.  Lee,  s  Eatt, 
4S4.  Beet  V.  Berringtob,  2  Fc$.jr.  540.  Commonwedth  ▼. 
FtirthictaL  4fi0kf  Mm|/'«S06. 

.  e.Bidibpae  ct  aL  v.  Wencn,  10  Joku.  Rep.  587.591.    2 
CMief' Err.  88.  85. 
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1824.  Can  it  be  contended  that,  in  point  of  fact,  ibe 
^"^jj^  defalcation  would  not  have  been  less,  if  the  dc- 
V.  puty^s  authority  had  not  been  extended  to  the  town- 
ship of  Willingborougb,  and,  consequently,  if^ 
none  of  the  moneys  arising  from  that  township 
had  been  received  by  him?  Did  the  deficiencies 
now  sought  to  be  recovered  occur,  in  whole  or 
in  part,  in  reference  to  the  money  recfeiv^  from 
Wiilingborough?  Can  we,  in  any  manner,  be 
called  upon  to  meddle  with  the  accounts  of  that 
township,  by  an  act  to  which  we  never  assented? 
If  the  accounts  are  intermingled,  as  they  neees* 
sarily  must  be,  and  in  fact  are,  we  cannot  be  called 
on  to  disentangle  them.  In  point  of  fact,  then, 
the  responsibility  and  duties  of  the  principal  have 
been  increased,  without  the  assent  of  the  surety, 
and,  in  point  of  law,  that  operates  to  dtschai^ 
him  from  any  responsibility. 

Mr.  Sefgeantf  on  the  same  side,  stated,  that 
the  question  presented  upon  the  pleadings  was, 
whether  the  defendant,  Stewart,  who  was  a  wrety 
forUstick,  had  become  liable  for* any  de&ult  or 
neglect  of  Ustick,  as  a  deputy  of  Miller,  the  Col- 
lector? 

The  bond  recited  an  appointment,  prenunuiy 
made,  and  the  defendant  was  bound  for  the  fide* 
lity  of  Ustick,  under  the  said  appointment.  By 
the  terms  of  the  contract,  therefore,  the  appoint- 
ment, antecedently  made,  was  a  part  of  the  c(mi- 
tract,  as  between  Miller  and  Stewart,  as  completely 
as  if  it  had  been  contained  io  the  bond.  The 
appointment,  thus  made,  was  by  deed,  and  so  re- 


SttwsMl 
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quired  to  be  by  law.'  xlf  it  bad  been  made  under  18S4. 
f:olour  of  law;  a&d  not  according  to  law,  it  would 
have  been  void.  The  appointment,  moreover,  ^r^ 
was  entire,  not  divided,  or  in  parts;  nor,  as 
respected  the  bond,  waa'it  susceptible  of  division. 
The  obligation  of  the  bond,,  therefore,  was,  that 
as  long  as  Ustick  should  continue  to  act  under 
that  identical  appointment,  under  the  very  deed 
which  had  been  sealed  and  delivered  by  Miller  to 
Cstiek,  so  long,  and  no  longer,  Stewart  would  bo 
responsible-  for  Ustick's  conduct. 

What  is  the  legal  import  and  meaning  of  the 
contract  thus  entered  into? 

]  •  As  the  appointment  was  by  deed,  and  was  re« 
quired  by  law  to  be  by  deed,  ^d  as  it  is  recited 
to  have  been  already  made,  it  follows,  that  it  had 
already  all  the  requisites  of  a  perfect  legal  deed ; 
that  it  had  been  signed,  sealed,  and  delivered, 
and  all  was  executed  and  done.  This  is  not  de- 
nied to  be  as  tfue  in  fact,  as  it  is  in  law. 

2.  That  nothing  remained  to  be  done.  The 
whole  terminated  in  the  execution  of  the  bond ; 
the  state  of  the  appointment  was  irrevocably  fixed 
by  it.  If  blanks  had  been  left,  to  be  afterwards 
filled,  it  might  be  deemed  evidence  of  authority 
to  fill  them,  from  all  concerned,  and,  therefore, 
prove  consent,  and  relate  back. 

3.  That,  the  reference  in  thebdhnd  being  to  the 
identical  deed,  thus  perfected,  Stewart,  becatpe  a 
party  to  the  deed,  as.much  as  if  be  had  sigped  it ; 
Lad  an  interest  in  it  *  and  it  was  a  part  of  hi&H^oA- 
tract,  that  it  should  not  be  altered,  because  it  was 
hii  contract . 

Vol.  IX.  88 
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1894*        Theae,  ttien^  are.  the  rights  of  the  pavtiei,  tn^ 
^J^l^^  their  obligistioQs  towards  each  other,  as  establidied 

▼.  by^  themselves* 
"^•^^  -  The  plea  avers,  thai  after  JbJi  this,  and  before 
IJstiok  had  acted  under  the  deed  of  ^appeintoient, 
Miller,,  with  the  assent  of  Ustick,  altered  the  ap- 
pointment, in  a  ^material  part,  and  that  Usticfc 
«cted  under  such  altered  or  new  appointment;  all 
which  is  confessed  by  the  demurrer. 

1 . :  We  contend^  that  MiHer  was  discharged,  bj 
the  alteration  of  the  deed  being  made  without  his 
oo^nt.    A  deed  is  avoided  by  rasure^  interlinea- 
tion, or  alteration,  in  a  material  part^^  unless  a 
memorandum  thereof  be  made  at  the  time  of  exe- 
eqtion  and  attestation.*    This  is  unquestionably 
the  rule;  and  it  is  for  those  who  claim  the  benefit 
of  an  elception,  to  show  that  it  is  an  excepted 
case.    Now,  it  is  clear  that  the  deed  in  questbn 
was  altered,  after  Ae  execution,  in  a  nuOeriai 
parti  audit  follows,  of  course,  that  it  is  avoided. 
If  the  deed  is  avoided)  the  obligation  is  at  an  end. 
It  may  be  supposed^  that  the  alteration  here  is 
|u^iiMie9<^;  a  suggestion,  the  value  of  which, 
as  regards  a  9urety,  will  be  considered  hereafter. 
But  the  inquiry,  in  such  cases,  is  not  whether  the 
alteration  iisi  matfria^  but  whethei;  it  is  in  a  miito- 
rial  part.    The  inquiry  never  can  be,  wbtthnr 
the  alteration,  wteajterkil;  for  no  alteration  ican  be 
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nid  to  be  material,  if  jrou  con  perceive  that  it  has  t824. 
been  madei  and  how.  An  interlineation  can  never 
be  material,  for  it  may  always  be  rejected.  It  is 
never  inciAabent  upon  the  party,  therefore,  to 
show  that  he  has  been  injured,  or  might  l^pye  been 
injured;  or  that,  in  the  particular  case,  the  altera- 
tion is  material.  The  principle  in  question  is 
founded  in  policy,  and  intended  to  preserve  the 
solemn  evidences  of  transactions  among  men,  by 
denouncing  every  alteration,  as  unhallowed  and 
forbidden. 

But  it  is  contended,  that  an  alteration,  by  con- 
sent of  the  parties,  does  not  vitiate.' 

Suppose  the  position,  for  the  present,  to  be 
correct;  then,  as-  it  is  eonsent  which  neutralizes 
the  poison  of  the  alteration,  the  effect  will  only 
be  co-extensive  with  the  cause.  It  is  not  vitiated 
as  to  him  who  consents ;  but  how  stands  it  as  to 
others  ?  It  produces  its  ordinary  legal  consequence.^ 
It  is,  indeed,  conceded,  that  if  the  contract  is  put 
an  end  to,  or  altered,  the  durety  is  discharged. 
It  is  conceded,  too,  that  if  the  guaranty  extends 
to  part  only,  and  thai  part  is  altered,  the  sure^  is 
discharged.  But,  it  is  contended,  that  if  the  gua* 
ranty  be  for  part  only,  and  other,  parts  be  altered, 
that  does  not  discharge  the  surety.  For  this,  no 
authority  is  cited,  but  the  casein^l  T.  R.  391. 
(note,)  which  has  no  analogy.    That  was  simply 


a  2  Lev.  3^.    Slep.  68;    6  Man.  Eep.  539.    2  Cr.  626. 
h  Moore,  947.    2  Lev.  35.    4  Johm.  Rep.  54.  58,  59.    4 
CrwuA,  60. 
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1694.     a  question  of  tntentum,  or  of  ike  true  inUrpre^ 
^■^JjJ^  tatian  of  the  surety's  undertaking. 

▼.  We  answer,  then,  (1.)  That  the  proposition  is 

a  very  questionable  one^  If  there  be  one  contract, 
consisting  of  parts,  and,  the  whole  contract  being 
recited  in  the  engagement  of  the  surety,  as  the 
ground  and  consideration  of  his  undertaking,  he 
engages  for  a  part,  the  whole  is  to  stand,  or  he 
cannot  be  charged.  Else  the  Court  must,  in 
every  case,  undertake  to  decide,  not  only  upon 
the  dependence  and  connexion  of  the  parts,  bat 
bow  far  tli^y  entered  into  the  views  of  the  surety. 
(2.)  k  is  not  the  case  here.  The  undertaking 
was  for  the  whole  deedf  as  it  originally  stood, 
ajbd  an  addition  is  afterwards  made  to  it.  If  the 
appointment  had  been  for  nine  townships,  and 
the  bond  for  eight  of  ^hem,  it  would  have  been 
somewhat  such  a  case;  But  could  the  deed,  in 
that  case,  have  been  altered  by  striking  out  the 
ninth?  The  only  question,  then,  is,  whether  this 
alteration  was  in  a  material  part  of  the  deed ;  for 
it  is  admitted,  that  it  was  done  without  the  con- 
sent or  knowledge  of  Stewart.  It  was  evidently 
a  material  part^  and,  indeed,  the  most  material 
part,  of  the  appointment  It  was,  therefore, 
avoided  as  against  all  but  those  who  consented. 

2.  Admitting  jhe  consent  of  Miller  and  df 
Ustick  to  be  good,  and  binding  between  them- 
selves, what  is  the  legal  operation  cf  their  con- 
duct ?  We  contend,  that  it*put  an  end  to  the  deed 
which  previously>3L)8ted,  and  created  a  new  deed. 
Was  the  deed,   after  the  alteration,   the  same 
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deed  as  before  the  alteratioh,  or  was  it  a  diflfor*  1884; 
ent  deed?  If  it  was  a  different  deed;  tben^what 
took  place  was  equivalent  to  a  surrender,  a  new 
acknowledgment,  and  a  new  delivery.  That  it 
was  a  different  deed,  is  manifest^  because  it 
comprehended  mote  than  the  first.  Tet  it  was 
an  entire  deed,  and  the  whole  was  one  single 
appointment,  undivided  and  indivisible.  *  The 
first  was  also  an  entire  deed,  and,  as  we  have 
seen  from  the  pleiidings,  was  consummated  hy 
delivery,  and  was  in  the  possession  of  Usticki 
What  was  the  date  of  the  deed  after  the  altera- 
tion? Suppose  it  had  been  done  on  two  differ- 
ent days,  which  yi^ould  have  been  the  date?  1% 
cannot  have  two  dates,  because  it  is  one  deed 
A  return  for  alteration,  and  an  acc.eptance  aftef 
alteration,  ic  a  surrender,  for  there  must  be  a  sur- 
render, to  enable  a  second  execution.  It  may  be 
admitted,  that  the  deed  might  be  piit  in  his  hands 
for  a  special  purpose,  and  then  it  would  not 
be  a  surrender;  as,  to  read  it,  or  to  take  a  copy, 
or  the  like.  And  this  may  be  done  by  parol* 
A  re-acknowledged  deed  dates  from  re-acknow- 
ledgment.* It  cannot  be  divided,  because  it  is  an 
entire  deed.  The  latest  act,  therefore,  will  give 
date  to  the  whole.  The  appointment  after  the 
alteration,  then,  is  not  the  appointment  for  which 
the  defendant  was  bound. 
3.  This  is  the  case  of  a  surety. 

a  Co.  LUt.  282.  (a.) 

6  Eppcf  V.  Randolph,  2  Caff,  125. 
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1824.  It  is  no  Answer  to  a 'surety,  to  say  that  the 
alteration  is  not  material.  He  has  a  rtght  to  de^ 
termine  for  himself  whether  he  will  or  will  not 
consent  to  tlie  alteration ;  whether  he  thinks  it 
material  or  immaterial.  Suppose  he- had  been 
consulted,  and  refused  his  consent,  no  matter 
from  what  motive.  Not  consulting  him,  is,  at  least, 
equivalent  to  refiisal.  Who  can  tell  what  consi- 
derations might  liave  jtM%  influenced  him  ?  But 
the  great  objection  to  any  latitude  is  this,  that  if 
the  narrow  limits,  defined  by  numerous  and  uni- 
form-decisions,  be  not  adhered  to,  there  will  be 
no  limit  at  all.  The  limit  is  this:  no  power  of 
man,  or  circumstances,  can  alter  your  engagement. 
You  know  exactly  the  extent  of  the  engagement 
you  enter  into.  There  will  be  no  equity  Qgainst 
you,  no  intendment  or  legal  construction.  *A 
Burety  cannot  be  held  beyond  the  precise  terms  of 
his  leigreement.*  It  is  upon  the  basis  thus  esta- 
blished^  that  suretyship  stands,  and  it  would  not 
stand  without  it.  It  is  a  needful  but  it  is  al- 
ways a  perilous  undertaking;  and  its  perils  most 
frequently  overwhelm  those  whom  one  conld  wish 
to  see  saved^.the  generous  and  the  huoiane. 
It  cannot  be  njdcwsary  or  politic  to  increase  its 
dangers. 

JUardkiMk.     Mr.  Justico  StpRT  delivered  thei  opinion  of  the 
Court,  and,  afleir  stating  the  c^se,  proceeded  as 
follows: 
Nothing  oaft  ba  clearer,  both  upon  principle  and 

a  I  Cdine^  Err.  I.    10  Johns.  Rep.  190. 
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authori^,  than  the  doctrine/  that  the  liability  of  ,  1834. 
a  surety  is  not  to  be  extended,  by  implication, -be- 
yond the  terms  of  his  contract.  To  the  extent^ 
and  in  the  manner,  and  under  thfe  circumstances, 
pointed  out  in  his  obligation,  he  is  bound,  and  no 
farther.  It  is  not  sufficient  that  he  may  sustain 
no  injury  by  a  change  in  the  contract,  of  that  it 
may  even  be  for  his  benefit.  He  has  a  right  to 
stand  upon  the  yery  terms  of  his  contract ;  and  M 
be  does  not  assent  to  any  variation  of  it^  and  a  va- 
riation is  made,  it  is  fatal.  And  Courts  of  equity, 
as  well  as  of  law,  have  been  in  the  constant  habit 
of  scanning  the-  contracts  of  sureties  with  consi-* 
deraUe  strictness.  The  class  of  cases  which 
have  been  cited  at  the  bar,  where  persons  have 
been  bound  for  the  good  conduct  of  clerks  of  mer- 
chants, and  other  persons,  illustrate  this  position. 
The  whole  series  of  them,  from  Lard  Arlington 
V.  Merrick,  (2  Saund.  4)2.)  down  to  that  of 
PearsaU  v.  SummerBett,  (4  Taunt  593.)  pro- 
ceed upon  the  ground,  that  the  undertaking  of  the 
surety  is  to  receive  a  strict  interpretation,  and  id 
not  to  be  extended  beyond  the  fair  scope  of  its 
terms.  Therefore,  where  an  indemnity  bond  is 
given  to  partners,  by  name,  it  has  Constantly  been 
held,  that  the  undertaking  stopped  upon  the  ad- 
mission of  a  new  partner.  And  the  only  case, 
that  of  Barclay  v*  Lucas,  (1  T.  i?.  291.  note  a.) 
in  which  a  more  extensive  construction  is  supposed 
to  have  been  given,  confirms  the  general  rule; 
for  that  turned  upon  the  circumstance,  that  the 
security  was  given  to  the  house,  as  a  banRing- 
house,  and  thence  an  intention  was  inferred,  that 
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18S4.    the  parties  intended  to  cover  all  loases,  notwitb- 
^^"X^l^^  atanding  a  change  of  partners  in  the  house. 
r.  Now,  what  is  the  purport  of  the  terms  of  the 

present  condition  ?  The  recital  stated  a  special 
appmntment,  which  had  then  been  made  by  Hil- 
ler,  of  his  deputy  for  eight  townships,  partibularly 
named.  It  was  not  a  case  of  several  dbtinct  ap- 
pointments for  each  township,  but  a  single  and 
entupe  appointment  for  all  the  townships ;  and  the 
condition  is,  that  Ustick  has,  and  <^  shall  continue, 
troly  and  faithfully  to  discharge  the  duties  i^toifl 
appainifnefd^  according  to  law."  Of  whatap- 
pfMntment  ?  Plainly  the  appointment  stated  in  the 
recital,  to  which  the  condition  refers,  and  to  which 
it  is  tied  up ;  that  is  to  say,  the  appointment  already 
made  and  executed  for  the  eight  townships.  *  If 
this  be  the  true  construction  of  the  condition,  and 
it  seems  impossible  to  doubt  it,  then  the  only 'in- 
qatry  that  remains  is,  whether  any  money  liiia&' 
counted  for  was  received  under  that  appointoseiflik 
To  this  the  plea  answers  in  the  negative,  unless 
the  subsequent  alteration  of  the  instrument  iM«* 
afed  na  legal  change  in  the  appointment  To  the 
Iponsideration  of  this  point,  therefore/ the  attes- 
tion  of  the  €k)urt  will  be  addressed. 
.  And,  in  the  first  pictce,  njpon  pl^incipfe,  how  does 
the  case  stand  ?  Cdn  it  be  affirmed,  that  the  alte^ 
jtixioA'  wrought  nof  change  in  the  appointment? 
This  will  scarcely  be  pretended.  In  point  of  fiMst, 
the  first  appbintmemwas  for  eight  townshipntiillys 
the  alteration  madfe  it  a&  appointment  for  nilir 
towndupn.  It  is  not  like  the  ease  w4lere  an  txp- 
pointment  is  Aiade  for  eight  townships,  and  ac- 
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other  distinct  appointment  is^  made  for  the  ninth;  18S^« 
for  then  there  are,  in  legal  cootemplalion,  two  dia*  ^'^m^ 
tinct  and  separate  appointments.  But  here,  the  ^  ▼> 
original  appointment  is  extended.;  it  was  one  and 
entire,  when  it  included  eight  townshins/;  it  is  one 
and  entire,  when  it  includes  the  nine.  Can  it  then 
be  legally  affirmed  to  remain  the  same  appoint- 
ment, when  it  no  longer  has  the  same  boundaries?. 
An  appointment  for  A.  is  not  the  same  as  an  ap« 
pointment  for  A.  and  B.  In  short,  the  very  rcir* 
cumstance,  that  theria  is  an  alteration  in  the  ap* 
pointment,  ex  vi  termini,  imports  that  its  identity 
is  gone.  If  an  original  appointment  is  altered  by 
the  consent  ojf  the  parties  to  the  instnimeiit,  that 
very  consent  implies,  that  something  is  added  to 
or  taken  from  it.  The  parties  agree,  that  it  abalt 
no  longer  remain  as  it  was  ^t  first,  but  that^ttM 
same  instrument  shall  be,  not  what  it  was^.  but 
what  the  alteration  makes  it.  It  shall  not  ^Donst^ 
tute  two  separate  and  distinct  instruments,  but  000 
consolidated  instrument.  A  familiar  case  wilf  ek-? 
plain  this.  A.  gives  a  note  to  B.  for  500  doHars ; 
the:  parties  afterwards  agree  to  alter  it  to  600  doir 
lara.  In  9uch  case,  the  instru.m<int  remains  ainj^le; 
it  is  not  a  note  for  600  dollars,  andalab  for  600 
diSllars,  involving  separate  and  distinct. liabilitiei^/ 
but  an  entire  contract  for  600  dollars;  and  tho^ 
ligation  to  pay  the  500  dollars  is  merged  and  -ex- 
tinguished in  the  obligation  io  pay.  the  600  dollara. 
To  bring  the  case  nearer  to  the  present:  suppose 
there  was  a  bond  given,  as-  collateral  security,  to 
pay  the  note  of  500  dollars ;  it  wiU  scarcely  be  pre* 
teoded,  that  the  alteration  wouid  not  extiogoish 
Vol.  IX.  89 
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1824.     the  liability  under  the  bond.     The  instrument 
would,  indeed,  remain,  but  it  would  no  longer  pot* 
sesa  its  former  obligation  and  identity.    Nothing 
can  be  better  settled,  than  the  doctrine  that,  if  an 
obligation  be  dependent  on  another  obligation, 
(and,  by  parity  of  reasoning,  upon  the  legal  exist- 
ence of  another  instrument,)  and  the  latter  be  dis- 
charged, or  become  void,  the  former  is  also  dis- 
charged.    Sheppardy  in  his  TouduUme^  (p.  394.) 
puts  the  case,  and  illustrates  it,  by  adding,  "as,  if 
the  condition  of  an  obligation  be,  to  perform  the 
covenants  of  an  indenture,  and  afterwardd  tjie  co- 
venants be  discharged,  or  become  t>oti/ ;  by  this 
means,  the  obligation  is  discharged,  and  gone  for 
ever.''    It  is  not  denied  at  the  bar,  that  the  same 
would  be  the  legal  operation  in  the  present  case,  if 
there  had  been  an  actual  revocation  of  the  first 
appointment,  or  an  extinguishn^nt  of  the  instru- 
ment of  appointment.     But  the  stress  of  the  ar- 
gument is,  that  here  there  was  an  enlargement, 
and  not  an  extinguishment,  of  the  appointment ; 
that,  the  consent  of  the  immediate  parties  being 
given  to  the  alteration,  it  remained  in  full  force, 
with  all  its  original  validity,  as  to  the  eight  town- 
ships.   We  cannot  accede  to  this  view  of  the  case. 
After  the  alteration  was  made,  it  is,  as  between  the 
parties,  to  be  cdnsidered  by  relation  back,  either 
as  an  original  appointment  for  the  nine  townships; 
or  as  a  new  appointment  for  the  nine  townships, 
from  die  time  of  the  alteration.    It  is  immaterial 
to  the  present  decision,  whether  it  be  the  one  or 
the  other,  for  in  either  case  it  is  not  that  fl(|ipoint- 
ment  which  the  defendant,  Stewart,  refbtared  to  in 


StewiiC. 


OP  THE  UNITED  STATES.  707 

the  condition  of  the  bond,  and  in  respect  to  which  1824. 
he  contracted  the  obligation.  It  is  no  answer,  to  ^^1^^^^ 
say,  that  it  ia  not  intended  to  make  him  liable  for.  ^  v^ 
any  money,  except  what  was  collected  in  the  eight 
townships.  He  has  a  right  to  stand  upon  the  terms 
of  his  bond,  which  confine  his  liability  to  money 
receired  ui^der  an  appointment  for  eight  town* 
ships ;  and  the  pleadings  admit,  that  none  was  re- 
ceived, until  the  appointment  was  altered  to  nine. 
It  will  scareely.,be  denied,  that  if,  upon  thg  agree- 
ment to  include  the  ninth  township,  the  original 
instrument  had  been  destroyed,  ana  a  new  instru- 
ment had  been  executed,  the  obligatory  force  of  the 
bond  would,  as  to  the  surety,  have  been  gone.  And, 
in  reason  or  in  law,  there  is  no  difference  between 
that  and  the  case  at  bar.  The  alteration  made 
the  instrument  as  much  a  new  appointment,  as  if 
it  had  been  written  iind  sealed  anew.  It  is  nut 
very  material,  to  decide  whether  the  alteration  ope- 
rated by  way  of  surrender,  or  as  a  revocation,  or 
as  a  new  appointment  superseding  the  other,  ft 
was,  to  all  intents  and  purposes,  an  extinguishment 
of  the  separate  existence  of  the  appoidtmeqt  for 
the  eight  townships. 

This  point  is  susceptible  of  still  farther  illustra- 
tion, from  considerations  of  a  more  technical  na- 
ture. The  act  of  Congress  of  the  22d.  of  July, 
1813,  ch.  IG.  sec.  20.  under  which  this  appoint- 
ment  was  made,  provides,  '^that  each  Collector 
shall  be  authorized  to  appoint,  by  an  instninient 
of  writing  under  his  hand  and  seoi,  as  many  de- 
puties as  he  may  think  proper,"  &c.  The  ap- 
pointment miist,  therefore,  be  by  deed ;  and  th6 
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1824.  effect  of  an  alteration  or  ioterlineadon  of  a  deed^ 
if  to  be  decided  by  the  primiplea  of  the  commoo 
law.  Now,  by  the  commoci  law,  the  alteration  or 
ioterlioeation  of  a  deed,  iq  a  material  part,  at  least, 
by  the  holder,  without  the  consent  of  the  other  par- 
tyf  ipso  factOf  avoids  the  deed.  It  is  theconsent, 
therefore,  that  upholds  the  deed  after  such  altera* 
tion,  or  interlineation.  The  reason  is,  that  the 
deed  is  no  longer  the  same.  The  alteration  makes 
it  a  differeiit  deed;  it  speaks  a  different  language; 
It  infers  a  different  obligation.  It  must,  then,  take 
effect  as  a  new  deed,  and  that  can  only  be  by  the 
consent  of  the  party  bound  by  it.  Whether  by 
such  consent,  the  deed  takes  effect  by  relation 
back  to  the  time  of  original  execution,  or  only  from 
the  time  of  the  alteration,  need  not  be  matter  of 
inquiry,  because  such  relation  is  ne?er  permitted 
to  tfkct  the  rights  or  interests  of  third  persons, 
and  cannot  change  the  posture  of  the  present  case. 
If  the  deed,  after  the  alteration,  is  permitted  to 
have  relation  back,  it  is  not  the  same  deed  of  ap- 
pointment recited  in  the  condition,  and  to  which 
the  obligation  is  limitec],  for  that  is  an  appoint- 
ment for  eight  townships.  If  it  has  noavch  re- 
lation, then  it  is  a  deed  of  appointment  made  sub- 
sequent to  the  bond,  and  of  course  not  included  in 
its  obligation.  It  cannot  be,  at  one  and  the  same 
time^  a  deed  for  eight,  and  also  a  deed  for  nine 
tdwnshipn ;  and  the  very  circumstance,  that  it  is 
the^^one,  excludes  the  possibility  of  assuming  it  as 
the  other.  In  truth,  the  assent  of  the  parties  to 
the  alteration,  carries  with  it  the  neeeesary  imfdi- 
tatioB,  that  it  shall  no  longer  be  deemed  anvj^ 
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pointment  for  eight  towDships  only ;  and  the  same  1824^ 
consent  of  parties  which  created,  is  equally  potent 
in  diftETolving  the  deed,  and  changing  its  original 
obligation.  It  is  no  objection,  that  to  constitute  a 
new  deed,  a  redelivery  is  necessary ;  for  if  it  be 
so,  the  consent  to  the  alteration  is,  in  law,  equiva- 
lent to  a  redelivery.  Nor  is  it  necessary,  that  a 
surrender  or  revocation  should  be  by  an  instru- 
ment to  that  effect.  It  may  be  by  matter  in  pais, 
or  by  operation  of  law.  Every  erasure  and  inter- 
lineation in  the  deed,  by  the  obligee  or  appointee, 
without  consent,  is  a  surrender ;  and  a  revocation 
may  be  implied  by  law.  The  passage  cited  at  the 
bar,  from  Co.  Lit.  232.  (a.)  establishes,  that  if  the 
feoffee,  by  deed  of  land,  grants  his  deed  by  parol 
to  the  feoffor,  it  is  a  surrender  of  the  property ,  as 
well  as  of  the  deed.  And  if,  in  this  case,  the  deed 
of  appointment  had  been  delivered  up  to  the  Col- 
lector, it  would,  at  once,  have  operated  as  a  sur- 
render by  the  Deputy,  and  a  revocation  by  the 
Collector. 

An  objection  has  been  urged  at  the  bar,  against 
this  doctrine,  that  the  act  of  Congress,  giving  the 
authority  to  the  Collector,  to  appoint  deputies, 
also  authorizes  him  ''  to  revoke  the  powers  of  any 
depaty,  giving  public  notice  thereof  in  that  por- 
tion of  the  District  assigned  to  such  deputy.*^ 
Hence  it  is  argued,  that  no  revocation  can  be,  un- 
less by  public  notice. ,  But  this  is  certainly  not  the 
true  interpretation  of  the  act.  The  very  terms 
suppose,  that  the  revocation  is  already  made,  as 
between  the  parties,  and  the  iiotice  is  to  be  given 
of  the  fact.    The  object  of  the  Legislature  was, 
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1824.  to  protect  the  public  from  the  mischief  of  paf- 
mentfl  to  the  deputy  after  his  powers  are  revoked. 
It  requires  pu]i>lic  notice,  to  be  given  of  the  revo- 
cation^  so  that  no  future  imposition  shall  be  prac- 
tised ;  and  if  the  Collector  should  make  a  private 
revocation,  without  any  public  notice,  the  legal 
conclusion  would  be,  that  all  payments  made  to 
his  deputy,  in  ignorance  of  the  revocation,  ooght 
to  be  held  valid;  for  no  man  is  entitled  to  make 
his*  own  wrongful  omission  of  duty  a  foundation 
of  right.  Biit,  as  between  the  parties,  a  revoca- 
tion or  surrender,  if  ai^tuaUy  made,  would  be,  to 
all  intents  and  purposes,  binding  between  them, 
and  release  the' sureties  to  the  bond  from  all  fu- 
ture responsibility. 

Upon  the  whole,  the  opinion  of  the  Court  ii| 
that  the  fourth  plea  in  bar  is  good,  and'tbmtthe 
demurrer  thereto  ought  to  be  overruled;  and. this 
opinion  iib  to  be  certified  to  the  Circuit  Court. 

Mr.  Justice  Johnson.  My  brother  Toniy,  aad' 
itfyself,  are  of  opinion,  that  the  merits  of  this 
cause  have  been  misconceived,  the  points  on  which 
h  tarns  misapprehended,  and  the  law  of  raziire% 
if  correctly  iaid  dowii  according  to  the  law  of  the 
present  day,  erroneously  applied  to  this  cause. 

The  condition  of  Stewart's  bond  to  the  plaintifl^ 
reciteft  no  particular  deed  of  appointment,  under 
whidi  Ufltick  was  constituted  Deputy  Collector ; 
nor  is  there  e^niota  in  the  bond,  or  in  the  dedaia- 
tion;  that  can  identify  the  deed  set  forth  in  the 
plea>  with  the  deed  under  which  Ustick  held  his 
deputation.    The  condition  of  the  bond  simply 
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statM,  '' Whereas  E.  Mm  Collector,  asaforesaid,  1824. 
liathy  t^  virtoe  of  authority  vested  in  him  by  the 
laws  of  the  United  States,,  appointed  U.  Deputy 
CoUeetor,** &c.  Itisthe j^thatspeeifiesadeed 
of  a  particular  date,  and  then  proceeds  to  set  forth 
a  razure  in  avoidance  of  that  deed,  but  it  contains 
no  dverment  that  the  deed  ;  so  set  forth  is  the 
same  under  which  U.  held  the  deputation  under 
the  plaintiff,  referred  to  in  the  condition.  That 
the  plea  is  faulty,  and,  even  with  the  averment^ 
might  have  been  the  subject  of  a  special  demurrer, 
cannot  now  be  doubted;  for  it  amounts  to  the 
general  issue;  and  the  general  issue  was  the  le^ 
gitimate,plea  in  this  case.  (P4gof$^aBei  and  jmm- 
sim*)  But,  we  also  hold  it  bad,  in  its  present  form, 
upon  a  general  demurrer;  for,  unless  the  d^ed, 
so  pleaded,  was  duly  identified  by  the  pleadings, 
with  that  under  which  Ustickwas  constituted  de- 
puty, the  plaintiff  was  not  bound  to  answer  it 
We  cannot  conceive  how  the  defendant  can  have , 
judgment  in  the  present  state  of  the  pleadings, 
unless  under  the  idea  that  the  deAiurrer  cures  the 
£ulureto  identify  the  deeds.  This,  howeveiv  can- 
not be  sustained,  since  the  want  of  identification 
is,  in  itself;  •  a  sufficient  ground  ordenmrrer. 

Indeed,  we  see  no- sufficient  ground 'for  admit- 
ting that  the  condition  of  the  bond  implies  a  de* 
putation  hy  deed  at  all.  It  is  true,  that  the  20th 
seetiohpr  theact  under  which  this  GoUeetw  was 
appointed,  authorizes  hint  to  ^appoint  deputies, 
ivkder  his  hand  and  seal ;  and,,  as  &r  as . was  m^ 
eessary  to.  enable  the-deputy  to  aet  against  nidi- 
vidoals,- unquestionably  die  solemnities  of  a  deed 
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1824.  were  requisite  to  constitute  him  a  Deputy  Collec- 
tor. But  the  demand  in  this  action  is  for  money 
received  by  him,  and  not  paid  over ;  and,  surely, 
a  deputation  of  a  less  formal  kind,  would  have 
enabled  him  to  bind  his  principal  as  to  the  actual 
receipt  of  money;  no  that  the  words  of  the  con- 
dition do  not  necessarily  imply  a  deputation  by 
deed.  He  is  expressly  authorized,  in  this  30th 
section,  to  act  for  himself  in  coilectiog  the  reve- 
nue, and  he  could,  therefore,  act  by  his  servant 
or  deputy,  constituted  in  a  less  solemn  way  than 
by  deed,  so  far  as  to  involve  himself  with  the  go- 
vernment. 

But  if  a  deed  is  to  be  implied  from  the  condi- 
tion, surely  not  this  particular  deed ;  and  though 
a  deed,  of  a  date  antecedent  to  the  bond,  is  to  be 
implied,  it  may  have  preceded  it  by  a  month, 
and  yet  the  act  and  the  condition  of  the  bond 
both  be  cpmplied  with.  But  what  form  shall  be 
presumed  or  implied  to  the  deed  ?  Why  may  it 
not  have  been  several  as  to  each  county,  or  have 
comprised  two  or  more?  and  why  may  not  a 
dozen  deeds,  of  the  very  date  and  form  of  this, 
have  been  in  existence  at  the  same  time?  A  de- 
fendant wbO;  like  the  present,  places  his  defence 
upon  the  very  highest  stretch  of  legal  rigour,  can- 
not complain,  if  he  has  the  same  measure  meted 
out  to  himself. 

But  if  this  ground  is  to  be  got  over,,  and  we  are 
to  consider  the  bearing  of  the  facts  pleaded,  upon 
the  law  of  the  case,  we  then  say  that  they  imply 
no  revocatioli  of  the  deputation  to  Ustick,  agidnst 
which  this  defendant  entered  into  the  contract  of 
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iodemnily.  It  is  the  intent  that  gives  effect  to  the  1 824< 
acts-  of  parties ;  nothing  was  farther  from  the 
minds  of  the  parties  here,  than  the  distinction  of 
the  power  of  Ustick,  as  to  the  eight  counties^  at 
the  time  of  this  interlineation.  The  plea  avers 
no  such  intentf  and  as  well  might  a  delivery  of 
a  deed  for  perusal  be  tortured  into  a  surrender 
and  extinction  of  it,  and  its  return  into  a  revoca- 
tion, as  the  acts  of  these  parties  respecting  this 
interlineation,  be  construed  into  a  revocation  and 
redelivery.  Non  constat,  from  any  thing  that  ap- 
pears in  the  plea,  that  the  paper  ever  passed  from 
the  hands  of  the  party  legally  holding  it.  It  was 
unnecessary,  upon  the  facts  stated,  that  it  should 
so  pass;  in  fact,  no  redelivery  is  averred,  in  the  plea« 
nor  any  one  of  the  formalities  necessary  to  re- 
execution.  It  cannot  be  denied,  that  this  part  of 
the  defence  savours  too  much  of  a  perversion  of 
the  solemnities  and  rules  of  the  law.  It  is  a  catch 
upon  the  unwary,  an  effort  to  attach  to  men's  acts 
consequences  which  are  directly  negatived  by  their 
intentians. 

As  tb  the  idea  of  the  identity  of  this  instrument 
being  destroyed  by  the  interlineation,  we  consider 
it  as  springing  out  of  an  incorrect  view  of  the  na- 
ture of  the  instrument  and  of  the  circumstances 
that  fix  its  ide^tity.  It  is  not  one  entire  thing,  but 
a  several  deed  for  each  county.  A  deputation  as 
tathe  county  of  A.,  is  not  a  deputation  as  to  the 
county  of  B.,  although  written  on  the  same  paper, 
and  comprised  within  the  same  words ;  it  is  as 
much  a  several  deed,  as  to  each  county,  as  if  writ-. 

Vol.  IX.  '     90 
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1824.  teta  on  several  sheets  of  paper ;  a6  much  as  a  po- 
licy of  insurance  is  the  several  contract  of  each 
underwriter;  or  as  a  bond  would  be  the  several 
deed  of  as  many  individuals  as  executed  it,  if  it 
be  so  expressed,  making  them,  if^uch  be  the  letter 
of  it^  severally  liable,  and  for  various  sums,  no  one 
for  another.  Interlining  another  couh^,  tbeOy 
lefl  it  still  the  original  deed,  as  to  each  comty 
taken  severally,  and  only  operated  as  the  csreatian 
of  a  new  power  as  to  another  county,  if,  in  faet,  as 
there  is  no  averment  of  a  subsequent  deiiveryi  it 
was  any  thing  more  than  a  mere  nugatory  act 
Such  is  certainly  the  good  sense  of  the  law  upon 
the  s  ject ;  and  it  is  supported,  we  conceive,  by 
respectable  opinions,  and  by  adjudged  cases. 
Chief  Baron  Gilbert,  ie  treating  on  this  topic 
observes,  ''but  if  any  immaterial  part  of  the  con- 
tract be  added  after  sealing  atnd  delivery,  as,  if 
A.,  with  a  blank  left  after  his  name,  be  bound  to 
B.,  and  after  C.  is  added  aa  a  joint  cA^gor, 
this  does  not  avoid  the  bond,  became  this  idoes 
not  alter  the  contrqct  of  A. ;  for  he  in$  boMld  te 
pay  the  whole  money  without  sueh  additioiis'^ 
And  the  case  of  ^tmch  v.  Clay,  wUch  he  qoeie^, 
as  reported  in  Ventrii^  undoubtedly  sostainsr  his 
doctrine;  for  there  the  Court  crvermled  tte 
plea  of  turn  est  factum  on  the  intisrlioeation,  on  the 
the  ground  that  the  bond  remained  the  some  aa 
to  him. 
In  this  case,  the  bond  emphatically  remained 

a  1  TdififM  OOL  111.  Fenlriir,  185.    The  note  at  dK  end  df 
Fisoi'f  cue,  11  Goie,  abo  recogoiieslbis  disliiicdon. 
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die  same  as  to  this  defendant,  for  bo  was  still  liable  1 824* 
only  as  to  the  eight  counties,  and  no  more;  and 
was  so  guarded,  as  to  make  it  impossible  that  the 
interlineation  of  a  thousand  other  counties  could 
alter  or  increase  his  liability,  since  the  name^:  of 
the  counties  are  inserted  in  the  condition  specifi- 
cally. As  to  his  liability,  and  as  to  its  influence 
upon  the  power  conferred  in  the  ei^bt  counties, 
this  interlineation  was  altogether  insignificant,*  no 
more  than  a  dash  of  the  pen,  and  could  have  done 
him  no  more  injury. 

There  is  nothing  in  the  argument  which  would 
attach  importance  to  it,  op  the  ground  of  produ- 
ing  difiiculty  and  confusion — it  has  been  said, 
even  impracticability,  in  rendering  the  accounts  of 
this  Deputy.  It  is  begging  the  question,  and 
urging  the  very  thing  as  a  difficulty,  which  the 
plaintiflT  proffers  to  execute.  He  claims  a  sum 
collected  in  the  eight  counties  specified,  and  no 
more  ;  and  unless  he  can  prove  so  much  coilected 
in  the  eight  original  counties,  it  is  very  clear,  that 
he  cannot  have  a  verdict.  But  is  he  to  be  prejudg- 
ed? is  he  not  to  be  permitted  to  make  out  the 
case  which  he  ofiTers  to  prove  ? 

Nor  is  there  any  more  weight  in  the  argument, 
that,  '^altbuugh  the  defendant  may  have  becL 
willing  to  indemnify  against  eight  counties,  it  does 
not  follow,  that  he  would  undertake  to  indemnify 
against  nine.'*  No  one  pretends  to  charge  him 
with  nine  eounties.  Surely  there  was  nothing  in 
the  contract,  to  preclude  the  plaintiff  from  extend- 
ing bis  deputation  to  this  individual  oyer  his  whole 
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1824.  against  them.  But  when  we  encounter'  the  doc« 
trine,  aa  laid  down  in  Pigat^e  ease,  '^  that  when  a 
deed  is  altered  in  a  point  materia),  by  a  stranger, 
without  the  privity  of  the  obligee,  even  by  draw- 
ing a  pen  through  the  midst  of  a  material  word, 
that  it  shall  be  void,"  without  reference  to  the 
fraud,  privity,  or  gross  negligence  of  the  obligor, 
it  certainly  is  time  to^  pause;  aiid  I  highly  approve 
of  the  hesitation  of  my  brother  Stort,  ip  Cvtfi 
case,  as  to  tlie  authority  of  PigoVs  case.  Aa  an 
adjudication,  the  value  of  that  case  should  be  limit- 
ed to  the  single  point,  '^  that  an  immaterial  inter- 
lineation, without  tlie  privity  or  command  of  the 
obligee,  does  not  avoid  the  bond."  This  case 
does  not  call  for  the  decision  of  another  point, 
for  it  is  upon  a  special  verdici,  and  that  the  onfy 
.  question  submitted.  Yet,  the  Reporter,  who  sel- 
dom lets  an  opportunity  escape  him,  that  furnishes 
an  apology  for  exemplifying  his  indefatigable  re- 
search, makes  it  authority  for  a  score  of  positive 
decisions,  and  the  introduction  to  a  mass  of  law, 
upon  questions  totally  distinct.  But  it  should  be 
noted  of  this  learned  Judge,  that  his  reports,  like 
the  text  of  Littleton,  are  only  to  be  considered  as 
the  occasion  or  excuse  for  displaying  his  acquire- 
ments in  the  law  learning  of  his  day,  and  express- 
ing his  opinions  upon  juridical  topics. 

It  is  certainly  true,  that  some  of  the  decisions 
in  the  books  have  carried  this  doctrine  a  great 
way.  As,  for  instance,  the  case  of  the  lease  of 
the  Dean  of  Pauls,  in  which  the  ^counterpart  ex- 
pressed a  rent  of  27  pounds,  and  the  tenant  al- 
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tered  his  deed  from  26  to  27  pounds,  to  make  in  1824. 
accord  with  the  counterpart  and  the  true  contract 
Tet  it  was  held  to  avoid  bis  lease.  (1  RolL  27. 
Cro.  Elit.  627.)  But  the  utmost  that  can  be 
made  of  these  cases  is,  that  they  apply  to  those 
instances  in  which  the  deed  is,  necessarily,  an  en- 
tire thing ;  and  ine  reason  assigned  is,  that  the 
witness  «8n  no  longer  testify  to  the  deed,  as  the 
deed  which  be  saw  delivered.  Surely  this  reason 
is  not  applicable  to  the  present  case:  for^  let  the 
witness  be  enmined  Jipon  this  instrument,  as  to 
the  coonty  of  A,,  as  introductory  to  the. proof  of 
the  money  collected  in  A.,  and  so  on  as  to  the 
counties  B.,  C.»  mid  D.,  and  what  is  to  prevent  his 
proving  the  execution  of  this  deed?  That  which 
may  just  as  well,  have  been  ezei»ited  in  as  many 
detached  sheets  of  paper  as  there  are  counties, 
^certainly  has  nothing  of  necessary  entirety  or  in* 
divisibili^  in  its  nature.  Any  otiher  rule,  as  ap* 
{died  ta  this  case,  would,  we  conceive,  be  per-  . 
mitting  frauds  to  be  covered  by  a  principle  which 
««s  intended  to  prevent  frauds^ 

Certificate  for  the  defendant. 
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U.  Sutes 
Kirkpatrick.  [SumttJ 

The  United  States  v.  Kirkpatrick  «ndbther8« 

A  bond,  giYen  on  the  4th  of  .DeceDi)>er,  1813,  for  tbe/ahfafiil  d«nbarge 
of  the  duties  of  his  office,  by  a  Collector  of  direct  taxes  and  to* 
'  temar  duties,  appointed  (under  the  act  of  the  ftStd  of  July,  18!^ 
ch.  16.)  by  the  President,  on  the  11th  of 'November,  181S,  to  bold 
his  office  until  the  end  of  the  next  session  of  the  Senate,  and  no. 
longer,  and  subsequently  appointed  by  the  President^  with  the  ad- 
vice and'  consent  of  the  Senate*  on  the  S4th  of  January,  1814,  is  fo 
be  restricted  (as  to  the  liability.of  the  sureties)  to  -the  dntios  aod 
obligations  created  by  the  Collection  Acts  passed  antecedent  to  tlie 
date  of  the  bond. 

The  second  commission,  issued  under  the  appointment,  with  tiie  ad- 
vice and  consent  of  the  Senate,  operates  a  revocation  of  the  first 
commission,  issued  under  the  appointment  by  the  President,  whipli 
was  to  continue  until  the  end  of  the  next  session  of  the  Senate^ 
and  no  longer ;  and  the  li.ibility  of  \he  sureties  in  tlie  bond  did  xpL 
extend  beyond  the  duration  of  the  first  commission. 

In  general,  laches  is  not  imputable  to  the  Uovernmem :  anjl  wbera 
the  laws  require  quarterly  or  other  periodical  accouuts.aiid  settle- 
ments, a  mere  omission  to  bring  a  suit,  upon  the  neglect  of  the 
officer  or  agent  to  aCix>unt,  will  not  discharge  his  sur^s. 

The  case  of  The  PtopU  «.  Jamtn,  (9  ,Mii|.  R^.  n$^)  distil, 
guished ;  ard,  so  far  as  it  tonflicu  with  the  preient  caae,  over- 
ruled. 

In  general,  the  debtor  has  a  right  to  make  the  appropriati<m  of  pay- 
ments ;  if  he  omits  it,  the  creditor  may  makeit :  but  netther  party 
has  a  right  to  make  an  appropriation  ailer  the  controversy  has 
arisen. 

In  cases  of  long  and  running  accounts,  where  balances  are  adjusted, 
merely  for  the  purpose  of  making  rests,  the  law  Will  apply  pay- 
ments to  extinguish  the  del»t^  according  tot)&epriojit^  of  time. 

ERROR  to  the  District  Court  for  the  Western 
District  of  Peonsyivaiiia. 


Kirkpatrick. 
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This  waa  an  action  of  debt,  commenced  by  the  1824* 
United  States,  in  the  Cdurt  below,  against  the  ^^j^^gJ^JJJ^ 
defendants  in  error,  J.  Kirkpatrick  and  others,  as  ^  ^y. 
the  obligees  of  a  bond,  given  by  them  to  the  Uni* 
ted  States,  on  the  4th  of  December,  1813,  con- 
ditioned for  the  true  and  faithful  discharge  of  the 
duties  of  the  office  of  Collector  of  direct  taxes 
and  internal  duties,  by  Samuel  M.  Reed,  who  had 
been  appointed  to  that  office  by  the  President,  on 
the  llth  of  November,  1813,  and,  by  the  terms 
of  his  commission,  was  to  hold  his  office  during 
the  pleasure  of  the  President,  **  and  until  the  end 
of  the  next  session  of  the  Senate  of  the  United 
States,  and  no  loinger."  Qii  the  24th  of  January, 
1814,  he  was  re-appointed  to  the  same  office,  by 
the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  and  by  the  new  commission  issued 
to  him,  was  to  hold  hisf  office  '^during  the  pleasure 
of  the  President  of  the  United  States,  for  the 
time  being/'  The  pleadings  upon  which  the 
cause  was  tried  in  the  Court  below,  were  ex- 
tremely infoi'mal  and  confused,  but  they  resulted 
substantially  in  the  following  questions  of  law, 
upon  which  the  Judge  instructed  the  jury,  and  a 
.bill  of  exceptions  was  taken. 

1.  Whether  the  liability  of  the  sureties  to  the 
bond,  was  limited  to  the  duties  and  obligations 
imposed  upon  the  Collector  by  the  act  of  the  22d 
of  July,  1813,  ch.  16,  aiid  other  acts  relating  to 
the  assessment  and  collection  of  direct  taxes  and 
internal'  duties,  passed  antecedent  to  the  execution 
of  the  bond,  Urns  excluding  the  liability  for  mo- 
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1824.     neys  collected  under^sMbseqaent  statutes?    Upon 

"^if^^^^  this  point,  the  Court  below  instructed  the  jury  that 

▼.        the  re8t>on8ibility  of  the  sureties  did  not  extend  to 

ir  patri   .  ^^^  obligations  created  by  the  subsequent  statutes. 

%  Whether  the  jury  were  at  liberty  to  impute 
Inches  to  the  government,  from  the  delay  of  the 
proper  officers  to  call  the  Collector  to-  account,  at 
the  periods  prescribed  bylaw,  from  the  year  1814 
to  1818  ?  The  Court  left  it  to  the  jury  to  decide 
"whether,  under  the  circumstances  of  the  case,  the 
GoFemment  had  not  waived  ita. resort,  to  the  sure- 
ties. 

S.  Whether  the  responsibility  of  the  siiieties 
extended  beyond  the  duration  of  the  firstcommis- 
iioB  f  Upon  this  point,  the  Court  below  oharged 
the  jury,  that  the  responsibility  of  the  sureties 
extended  to  the  re-appointment  of  the  Collector 
under  the  new  commission,  until  his  duties  antf 
obligations' were  varied  by  the  siatuies  enacted 
subsequent  to  the  date  of  the  bond. 

4.  How  the  payments,  which  had  been  made 
,  by  the  Collector,  were  to  be  appropriated?  The 
balance  found  diie  in  each  account,  had  been  car- 
ried forward  to  the  succeeding  account,  and  the 
Court  was  of  opinion,  that  the  Government  could 
not  make  the  appropriation,  at  the  time  of  the  trial, 
so  as  to  apply  the  payments  to  the  extlnguishroenf 
of^ebts  due  subsequent^  the  time  when  the 
sureties  ceased  to  be'  liable* 

Upon  these  instructions  a  verdict  was  found  lor 
the  defendants,  upon  which  a  judgment  was  ren* 
dered  in  the  Court  below,,  and  the  cause 
brought  by  -vrrit  of  error  to  this  Court. 
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The  AUomey-Oenefal^  for  the  plaiDtiffs,  men-     1824. 
Ctoued  the  extreme  laxity  of  ihe  pleadings  in. the  ^uTsuteT 
Court  below,  not  with  a  v.t<jw  of  preventing  a  de-     .  ,  ^*  . 
ciiiion  iipon  the  meriu,  which  was  very  much  de-     *'  ^*^"^  ' 
aired  by  the  Governraeuty  but  in  the  hope  of  pro-  •W*^^'*  *7''«- 
ducing  sooie  reform.     He  argued,  (1.)  That  the 
appointment  of  the  Collector  was  permanent,  nei- 
ther limited  in  point  of  time,  nor  to  the  acts  of 
Congress  then  in  force,  but  extending  to  all  laws 
on  the  subject  of  direct  taxes  and  internal  reve* 
nue^  which  might  be  passed  during  his  continuance 
in  office.     The  act  of  the  22d  of  July,.  1813,  ch. 
544.  [xvi.]  makes  a  permanent  partition  of  the 
whole  territory  of  the  United  States  into  collee* 
tioQ  districts,  preparatory  to  other  distinct  and 
separate  laws,  which  were  afterwards  to  follow. 
It  looks  to  all  future  laws.     There  being,  thei|» 
na  existing  law  iti  fprce,  9II  the  laiva  to  which  the 
bond  could  refer  were  prospective.    TJie  case  of 
th^  PeopU  V.  Jan9€n^*  w\m\i  had  been  referred 
to  in  the  Court  below,  was  distinguishable,  in  se- 
veral particulars;  fVom  the  present.    (2.)  The  in- 
struction given  to  the  jury,  authorizing  them  to 
impale  laches  to  the  Government,  was  erroneoua. 
Eteil  in  the  ci^  of  private  individuals,  mere  delay 
in  proceeding  against  the  principal  debtor  will  not 
discharge  a  surety.     (90   The  charge  of  the 
Judge  below  was  also  erroneous,  |n  authorizing 
the  jury  to  apply  the  payments  made  by  the  Col- 


li 9  Johni.  Rep.  33t.  S40; 

h  The  TiieiitNiiyigadon  Coni|Muiy  v.  Biri^i  10  Etftf.  Btp. 
S4.    Htm  v.Rowlef,  14  £ail.ltei.  510. 
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1624.     lector  to  the  balances  due,  under  the  acts  in  force 

^"^^0^^  when  the  bond  was  given.     The  rule  is  settled, 

▼•        that  where  debts  are  due  on  two  different  account^, 

^  ^^  '^     the  debtor  may  make  the  application  to  either,  at 

the  time  of  payment.     But,  if  he  omit  to  do  it, 

the  creditor  has  a  right  to  determine  to  which  it 

shall  be  appned/ 

Mr^  Alexander  and  Mr.  Foster,  contra,  contend- 
ed, (1.)  that  the  bond  entered  into  by  the  defend- 
ants in  error,  was  no  farther  obligatory  on  them, 
than  for  the  faithful  performance  of  theofficial'du- 
tiesofReed,  during  the  continuance  of  the  ap- 
pointment recited  in  the  condition.  The  first  com- 
mission was  to  continue  in  force,  by  its  own  terms, 
only  until  the  end  of  the  next  session  of  tl)e.Senate; 
and  the  new  commission  was  a  .revocation  of  it 
Being  with  the  advice  and  consent  of  the 'Senate,  it 
V  by  a  different  authority,  and  the  President  might 
have  nominated  a  different  person.  By  carrying 
forward  the  balance  due  by  Reed,  under  the  first 
commission)  to  his  account,  as  Collector  under 
the  second  commission,  it  was  shown,  that  his  per* 
BOnal  responsibility  was  looked  to,  and«that  no  re- 
sort was  intended  to  be  had  agdinst  the  sureties. 
It  has  been  held,  that  a  guarantee  of  a  partner- 
.  ship  debt  is  not  liable,  where  the  partnership  debt 
is  discharged,  by  carrying  the  proportions  of  each 
partner  to  his  separate  account,  without  notice  to 

o  Peters  t.  Andenon,  1  Mar$k  Rep.  238.    Newiaarch  V. 
Clav.  13  Eaa.  Rep.  239. 
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the  guarantee.  This  nnist  be  upon  the  principlo,  1324. 
that  the  plaintili'  had  shown,  by  his  own  act,  that  ^^^j^^^ 
he  did  not  intend  to  resort  to  the  surety,  and  ihai  v. 
he  looked  to  the  debtors  in  a  different  capacity 
from  that  in  which  the  guaranty  was  given.  la 
Lord  Arlington  v.  Merr^ck^^  the  action  uras  dieot 
on  bond,  dated  the  1st  of  May,  18  Car.  11.^  con- 
ditioned that,  whereas,  on  the  30th  of  April,  1667, 
the  plaintiff  had  deputed  T.  Jenkins  to  execute 
said  office,  from  the  24th  of  June  next  for  six 
months  following,  if  said  T.  J.  shall,'&c.,  for  and 
during  all  the  time  he  shall  continue  Deputy  Post 
Master,  well,  truly,  and  faithfully  do,  execute,  and 
perform  all  the  duties,  &Cf  The  defendant  plead- 
ed performance  generalFy ;  end  a  breach  was  as- 
signed on  the  last  day  of  September,  22d  of  the 
King ;  and  defendant  demurred.  The  Court  held, 
that  the  condition  should  refer  to  the  recital  only, 
by  which  the  defendant  was  bound  only  for  six 
months,  and  not  longer/  This  had  been  consi- 
dered as  a  leading  case  ever  since  {  and  other  ana- 
logous jeases  might  be  cited/    (2.)  The  subse- 

a  Cremer  ▼.  Htgginsoo,  1  Matnn^s  Rep.     See  also,  S  Wheat.  ' 

Ibep.  148*  Note  a.  and  the  caM  there  collected.  Commonwealth 
t.  Fairfax,  4^1£n^  MiMtmf.  208.,  recogniaed  by  the  Ckwrt  to  be 
hm^    Andenon  ▼.  LdDOgdeo,  1  fFkeai.  Rtp.  91  • 

b  8  Sound.  All. 

c  JUL  Aiy    9eTgU  Williams'  Note  (5.) 

iT  Wright  T.RiisseU,  8  JTt/k.  530.  S.C.  t  JT.Bl  11  9S4.  AA 
tkan  Company  ▼«  Mason,  cited  in  Stubbs  ▼.  Cloogfa,  Sir.  3)7. 
Barker  ▼.  Parker,  1  T.  R.  287-  Barclay  v.  Lucas,  iT.H  291. 
Note  a.  Metcalf  ▼.  Brum,  11  Boat.  Aep.  400.  The  Wardens 
a  St  SaTioar  ▼.  Bostwick,  5  Bo§.  4  PuL  175.  Corononwenkh 
V.  Bayntott,  4  Datt.  282.  Armstrong  v.  the  United  States,  1  Pe« 
ten^  Hep.  Cr  C.  46.  Liverpool  Waterworks  Comoanv  ▼•  At- 
kinson^ €  Ease /I9. 907* 
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1 824*     quent  acts  of  Congress,  on  the  same  matter  had  so 
^"jTo^^  varied  and  enlarged  the  duties  of  the  Collector,  as 
T.        created  bj  the  statutes  in  force  at  ihe  time  the  bond 
r  Patrick.  ^^^  given,  that  the  sureties  were  not  liable  for 
moneys  received  under  those  acts,  even  admitting 
that  they  were  liable  beyond  the  continuance  of 
the  first  commission.     The  learned  counsel  en- 
tered into  a  critical  examination  of  the  acts,  to 
show  that  the  duties  of  the  officer  were  thus  va- 
ried and  enlarged,  and  cited  the  authoriticfs  in  the 
margin  to  support  the  legal  principle,  that  buch 
alteration  in  his  official  duties  would  discharge  the 
sureties  from  further  liability.'     (S.)  That  laches 
migh^  be  imputed  to  the  government,  through  the 
negligence  of  theif  oflF  jers.  *    In  the  case  of  mere 
private  individuals,  th  i  suret]^,  or  guarantee,  may 
pay  the  debt,  and  proceed  in  Chancery  to  compel 
the  creditor  to  enforce  his  demand  against  the  prin- 
cipal, which  he  could  not  uo  in  the  case,  of  the 
Government  t  andthat  was  a  sufficient  reason  to 
justify  the  Court  below  in/ leaving  it  to  the  jury  to 
sayi  whether  the  neglect  of  the  officers  of  the  trea- 
I  aury  was  not  a  waiver  of  the  guaranty/     And  even 

a  fiardeti  n  the  A  ttorney-Qe^ei^l,  Parker^  ITT*  Comyn.  Dig. 
tit.  Cliaiicery,  (T.)  Strfltton  v/Rastall,  2  T.  R.  3(X^  Ludlow  r. 
Stoibdd,  tjCmndl'.  Gst.  in  Err.  3  Wheat.  Rep.  159*  Note  a., 
sod  tates  (here  eitid.  ifi<»t>.  Puff.  419-  KiBg  t.  BaMwiD, 
it  Jdhm.  (^Rep.  954.    IS.  Fe9.i0. 

6  The  Veojph  v.  Ja^n,  7  Johu.  Rep.  SS2.    Hunt  t.  U.  S. 

c  King  T.  BaUwm,  2  Johu.  Ch.  Rep^jOi  Wi^t  r.  RmaOl, 
2  W.  BL  934.    5  Fin.  108,  pL  (4.    Paim  v.  P^ard^  15  Joku. 
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in  the  case  of  a  private  iodiviJual,  groaa  Iciehes^  or     (824. 
firaud)  OQ  the  part  of  the  creditor,  will  discharge    ^IT^ 
the  surety '  (4.)  The  Court  below  were  iiot  bound      '  ▼. 
to  direct  the  jury,  that  the  subsequent  payments  ^'^^*^*'^* 
ahouhl  be  applied  to  discharge  subsequent  balan- 
ces;  nor  di4  it  appear  by  the  record,  that  the 
United  States  Attorney  made  such  an  election. 
The  rule  as  between  a^private  debtor  and  creditor, 
aa-ta  the  appropriation  of  payments,  is  notapplica* 
Ue  where  the  receiver  is  a  public  officer/    Where 
the  whole  case  is  complicated  of  law  and  fact,  the 
whole  may  be  left  to  the  jury,  unless  some  parti- 
cular point  is  selected  by  the  counsel  for  the  con- 
aiddration  of  the  Judge,  and  his  opinion  is  asked 
;apoii  that  point* 

:  The  Attamejf'Oenerai,  in  reply,  insistedlf  thpit 
there  was  no  limitation  to  the  obligation  of  a  sure* 
ty,  unless  expressed  on  the  face  of  the  bond,  or 
implied  in  law.  In Lerd  Arlington  t*  Merrick* 
die  condition  of  the  boodwas  expressly  limited  to 
six  months;  So  all  the>otber  cases  cited  would  be 
Ibimd  to  have  some  distingoishing  feature ;  such 
as  that  the  condition  was  to  be.faithfijl  to  the  plain- 
tiff, and  the  breach  assigned  was,  that  the  defend- 
ant had  failed  to  pay  the  plaintiff  and  h!a  partner, 

a  Philips  V.  AsUing,  X  Taunt.  SOd.  Wartmgton  r^  Forbcf,  8 
Ba$i. Rep^ 245.  Doval t. Tmk^ IS MoBB.JUp.  1 54.  HDOt v. 
United  Sutes,  1  Oaii.  34  S  WJieai.  Rtp.  154, 155.  Note  a, 
and  casee  there  collected 

h  Uiited  States  T/Janiia]7,7Graiidl^ 575. 

c  Boorman  t.  Smith,  2  Strg:^  k  Roml  464. 

dZSmni.  All. 
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1824.     whom  he  had  suoscquently  taken  into  the  fTrm. 

^^^^^J^^  There  it  was  held,  that  the  surety  was  not  liable 
V.        for  subsequent  defaults.  *    In  the  case  of  the  Pto- 

Kirkpatrick.^^^  t?.  /an««n,*  the  statute  of  Njew-York  made  it 
the  express  duty  of  the  public  officers  to  prosecute 
diligently,  and  with  effect,  the  suits  which  had  been 
commenced  against  the  principal ;  and  tbe^r  neg- 
lect to  perform  this  duty,  actually  occasioned  the 
loss  for  which  the  sureties  were  sought  to  be  made 
responsible.  80,  also,  in  tlie  exchequer  case  of 
Bdrtlett  t).  the  Attorney- General,''  a  new  duty 
was  laid  upon  coals,  by  a  statute  passed  subse- 
quent to  the  giving  of  the  bond  by  the  Collector, 
under  which  statute  a  new  deputation  was  given, 
and  new  security  taken  ;  it  was,  tlierefore,  very 
properly  held,  that  the  sureties  on  the  first  bond 
were  hot  liable  for  the  moneys  received  on  account 
of  this  duty.  But,  in  the  present  case,  the  bond 
10  to  continue  during  his  continuance  in  officcfadd 
i»  to  secure  all  duties  collected  during  that  term. 
If  it  were  an  annual  office,  it  might  have  been 
different.'  As  to  the  two  commissions,  the  prac- 
tice of  the  Government  has  been,  to  consider 
them  as'  one  continuing  commission.  A  different 
construction  would  render,  the^  bond  practically 
inefiectual*  Tlie  objection  which  seeks  to  impute 
laches  to  the  Government,  on  account  of  the  i^ere 
omission  of  its  officers  to  proceed  against  tbe 


d  S  WUt.  530. 

5  gJohu.  Rtp.  332. 340. 

c  Parfer,  277. 

d  Curling  ▼.  Cbalklen.  6  Haul  f^Seho.  502. 
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principal,  on  every  periodical  omission  to  accounti     1824. 
is  entirely  novel,  and,  if  it  were  to  prevail,  would  ^'tT^^^ 
be  equally  fatal  to  the  most  important  interests  of        v. 
the  public,  and  injurious  to  the  sureties  themselves,     ^  ^^^^  ' 
OS  it  may  often  happen  tlmt  the  balance  consists  of 
outstanding  duty  bonds,  which  may  soon  after- 
wards  be  collected,,  and  liquidate  the  balance. 
The  law  docs  not  create   any  obligation  to  sue, 
which  does  not  exist  in  the  case  of  a  private  gua- 
ranty. 

Mr.  Justice  Storv  delivered  the  opinion  of  the  MarektM. 
Court. 

In  this  case,  the  Court  cannot  but  lament  the 
extreme  irregularity  ind  laxity  of  the  pleadings, 
if,  indeed,  the  informal  minutes  upon  the  record 
be  entitled,  in  any  measure,  to  the  appellation 
of  pleadings.  Some  apology  is,  indeed,  to  be 
found  in  the  asserted  inaccurate  local  practice  in 
the  State  Courts;  but  it  is  impossible,  without 
breaking  down  the  best  settled  principles  of  law, 
not  to  perceive  that  the  very  errors  in  the  plead- 
ings are,  of  themselves,  sufficient  to  justify  a  re- 
versal of  the  judgment,  and  an  award  of  a  re- 
pleader. The  agreement,  of  the  parties,  filed  in 
the  case,  may,  indeed,  help  the  formal  defects, 
but  cannot  be  admitted  to  dispense  with  the  sub- 
stance of  appropriate  pleas;  for,  otherwise,  it 
would.be  difficult  to  ascertain  what  was  tried, 
or  to  be  tried;  and  we  might  as  well  dispense  with 
tlie  declaration  itself,  as  with  the  subsequent  plead- 
ings.   It  is  to  be  hoped  that,  in  future,  a  more  cor- 

Vol.  IX.  92 
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18S4.     rect  practice  will  find  its  way  into  the  District 
Court. 

Three  errors  have  been  insisted  upon  by  the 

riqutric  Government,  as  contained  in  the  charge  of  the 
Court  below.  The  first  is,  that  the  Judge  litnited 
the  responsibility  of  the  sureties  upon  the  CoUee- 
to'-'s  bond,  to  the  duties  and  obligations  imposed 
by  the  acts  of  Congress,  antecedently  passed^  thu9 
excluding  the  liability  created  by  the  suhaequent 
statutes.  The  second  is,  the  direction  of  the  Judge, 
that  the  jury  were  at  liberty  to  impute  laches  to 
the  Government,  from  the  delay  to  call  the  Col- 
lectpr  to  account,  at  the  periods  prescribed  by 
law,  and.  the  consequent  injury  to  the  sureties. 
The  third  is,  the  direction,  that  the  payments  made 
by  the  Collector  might,  under  the  circumstances, 
be  applied  to  the  discharge  of  the  bidance  dae 
from  collections  made  under  the  acts  which  were 
in  force  when  the  bond  was  given. 

th"*'^5IvIuM  ^®  ^^  ^^^  ^™^  point  The  Collector  was  ap- 
eohflbfdtotb'  pointed,  under  the  act  of  the  22d  of  July,  1813w 
iitttioni  crei-  ch.  16.,  for  thc  assessmont  and  collection  of  direct 
pftntdftotece- taxes  and  internal  duties.  '  In  thie  2d  section  it 
dli!  of  the  provides,  '*  That  one  Collector,  &c.  shall  be  ap- 
pointed for  each  of  the  said  collection  districts, 
&c. ;  and  it  the  appointment  of  the  said  Collec- 
tors^ or  any  of  them,  shall  not  be  made  during  the 
present  session,  the  President  of  the  United  States 
shall  be,  and  is  hereby,  empowered  to  make  such 
appointment,  during  the  recess  of  the  Senate,  by 
granting  commissions,  tehich  $hatt  expire  at  tie 
end  of  tik^V  next  Beaian.^  The  18th  section  of 
the  Mme  act  further  provides,  ^  that  each  CoUeo- 
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tor,  &c*  shall  give  bond;  with  one  or  more  good  1824. 
and  sufficient  sureties;  &c«  in  at  least  double  the  ^j^q^^ 
amount  of  the  taxes  assessed  in  th^  collectibn  __  v. 
district  for  which  he  may  .be  appointed,  which 
bond  dhdl  be  payable  to  the  United  States,  with 
condition  for  the  true  and  faithful  discharge  of  the 
duties  of  his  office,  according  to  law,  and  parti- 
cularly  fbr  the  due  collection  and  payment  of  all 
moneys  assessed  upon  such  district/'  The  con- 
ditioli  of  this  bond  principally  refers,  as  will  ap- 
pear on  an  inspection  of  the  act,  to  assessments 
of  directiaxea.  But  the  subsequent  acts,  (act of 
the  24th  of  July,  1813,  ch,  21.  s.  14.,  and  ch.  24. 
8.  6.,  and  ch.  25.  s.  3.  and  s.  10.,  and  the  act  of 
the  3d' of  August,  1813,  ch.  38.  s.  2.  and  s.  5., 
and  ch.  51.  s.  13.)  laying  internal  duties,  contain 
pMvisions  enlarging  the  authority  of  the  Collec- 
tor^, and  the  act  of  2d  of  August,  1813,  ch.  55., 
expressly  extends  the  liability  under  thS  bond,  to 
thb  due  collection  and  payment  of  all  motleys  aC- 
craihg  from  the  duties  laid  by  these  acts.  So  that 
there  is  no  doubt  that,  as  to  bonds  subsequently 
gtf  en,  the  language  of  the  condition  is  to  receive 
an  interpretation  which  shall  secure  the  fidieflity  of 
the  Collector  under  all  these  acta.  The  Collec- 
tor, whose  bond  is  in  question,  was  appointed  by 
the  President,  on  the  Uth  of  November,  1813, 
and^  by  the  terms,  of  his  commission,  he  was  to 
hold  his  office  during  the  pleasure  of  the  President, 
^  and  until  the  end  of  the  next  session  of  the  Se- 
nate of  the  United  States,  and  no  longer. ^^  The 
bond  in  qoeition  was  given  by  the  Collector,  and 
by  thedefendants,  as  hia  sureties,  on  the  4th  of 
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1824.  December,  of  the  iiaiD6  year;  and  it  foUowi,  in  its 
^^^"^^[JJj^  terms/ the  requirementi  of  the  aet  pf  CongreM. 
v.  On  the  24th  of  January,  1814,  the  President, 
Kirkpatrick  .^j^j^  jjj^  ^^yj^^  ,|,|j  conaent  of.  the  Senate,  re- 
appointed the  party  Collector,  Sec. ;  and  by  bis  new 
commission,  be  was  to  bold  his  office  **  during  the 
pleasure  of  th6  President  of  the  United  States 
for  the  time  being.'*  No  new  bond  was  taken 
under  thisi  commission.  Under  these  circumstan- 
ces, the  District  Judge  held,  that  the  liability  of 
tlie  sureties  was  strictly  confined  to  the  duties  and 
obligations  created  by  the  acts  passed  antecedent 
to  the  rdate  pf  the  bond.  And  we  are  of  opinioo 
that  this  is  tb^  true  construction  of  the  coDdition  of 
the  bond«  There  is  nothing  in  the  original  aet, 
lindor  which  the  ai^pomcment  waa  made,  which 
contemplates  a  permanent'^and  cMtinuing  liability 
for  all  duties  underall  laws  whicb  might  bo  anb* 
aequently  passed.  In  its  terms,  the  eonditipn,  as 
expounded  by  the  other  parts  of  the  act,  lead  a 
jnrineipal  reference  to  the  asaesaments  of  direct 
taxes;  and  it  is  extended  fiirther  in  its  operation, 
only  by  the  express  and  positive  dtreotions.oT  the 
act  of  2d  of  AaguA^  181^  ch.  55.  s^*  1.  To  diis 
extent,  therefere^  it  may  well  be  of  fine*;  but  to 
go  beyiwd  it,  would  be  to  exceed  the  lej^alatiiis 
declaration,  and  create  a  general^  whete  the  aet 
bad  fixed  a  limited,  responsibility.  If  the  argu- 
ment on  behalf  of  the  Government  were  eorreat^ 
the  provision,  so  solicitously  placed  in  this  last  ml, 
was  wholly  unnecessary ;  for  the  liabili^  would 
expand  with  the  new'duties  imposed  by  every  auo- 
eassive  act  of  the  Legislature.    But  the  aet  iiaelf 


OF  THE  UNITED  STATES.  783 

furnishes  no  ground  for  siich  an  exposition;  and     1824. 
we  do  not  feel  ourselvea  at  liberty  to  give  to  con-  ^^^^'^^^ 
tracts  of  this  sort  further  efficacy  than  the^-laws    .    ▼- 
and  the  parties  must  have  bad  in  their  contempla-    ^  ^^^^ 
lion. 

This  pointy  however,  becomes  of  comparatively  ^T|jj^|JjJ^|^^ 
small  importance  in  the  cause,  if  anotheri  which  ^^"|||2^^||^ 
has  been  argued  in  this  connexbn,  cannot  befi/<t 
maintained.  We  allude  to  the  question  as  to  the 
duration  and  force  of  the  original  commission  of 
the  Collector.  Strictly  spealting,  this  question 
does  not  arise  upon  the  present  record.  For,  al- 
though the  Court  below  decided,  that,  id  point  of 
laW|  both  commissions  constituted  but  one  con- 
tinsing  appointment,  the  second  coinmtssion  ope- 
rating only  as  a  confirmation  of  the  first,  yet,  as 
the  verdict  was  found  for  the  defendants  on  ano- 
ther ground,  and  no  exception  was  taken  by  them, 
it  is  not  matter  of  error  which  can  be  assigned 
upon  the  present  occasion.  But,  as  it  is  manifest 
that  the  same.questipn  must  arise  upon  any  sub" 
sequent  trial,  if  there  should  be  a  reversal  of  the 
judgment,  and  will  form  a  most  important,  and, 
perhaps,  decisive,  ground  of  argument ;  and  as  all 
the  parties  are  desirous  oT  our  opinio^  on  this 
point,  and  it  has  been  fully  argued  from  its  bear- 
ing on  the  other  points  in  the  cause,  add  might 
have  been  material,  if  our  decision  on  the  first 
point  bad  been  di^rent,  we  have  no  hesitation  in 
deefairing  our  opinion,  that  the  decision  of  the 
Court  below  was  founded  in  mistake. 

The  act  under  which  this  appointment  was  made, 
authorizes  the  President,  in  the  recess  of  the  Sc- 
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1S24.    liate,  td  miAe  spptfimmrats^  by  grandngtwm 
>ff^^^  mnsi  ^%ch$haU  expire  at  the  end  of  their  next 
T.        ieenon.    Tbe  first  cbromiflBton  is,  as  has  been  al* 
^^*^*    ready  stated,  in  conformity  to  this  provision  of 
the  act,  and  is,  by  express  terms;  limited  to  con- 
tinue to  the  **  end  of  the  next  session  of  the  -Se- 
nate, and  no  longer.^*    It  follows,  therefore,  both' 
by  the  enactment  of  law  and  the  form  of  the  gran^ 
that' the  first  commission  must  have  expired  of 
itself  at  that  period;  and,  as  the  neils^ion  (if 
the  Senate  ended  in 'April,  1814,  thM  *  is  the  o t- 
itiost' extent  to  which  it  could  reach.-    The  bbnd 
in  question  was  given  with  express  reference  to  this 
commission;  and  its  obligatory  force  was,  conse* 
quentlyi  confined  to actsdone  while  that  commis- 
flion  had  a  leg&l  continuhMi^e,  and  could- '  ntft  go 
beyond  it.^'  And  here  would  'have  b^n  the  ntto- 
ftilterihlinatiM  of 'this  liability.    But,  in  the  mean 
time,  anew  appointment  was  made  by  the  Presl^* 
dent,«  with  the  advice  and  consent  of  the.  Senate^ 
and  as  soon  as  that  was  accepted^  by  the  GoHMtor, 
it  was  fr  virtual  superseding  and  surrenderof  the 
former  iconimiesion.   .  The  two  commission^  can* 
not  be  considered  as  one  continuing  appoidUnent, 
without  manifest  repugnianby.    The'  camiBteiMB 
arcnot  only  dffiertfnf  in  date»  and  givea'Utider'dtf* 
ferent  atttiio€iliea>and  saretlas^*  but  they  are  of  diA 
ferent  natures.'    The  fiiat  icf  libiited  in  its  daiation 
to  aapecified  period ;  ;the*  second  is  unlinAtad;in 
ijuration^^and  during  the  pleasure  of  the  Presidaat 
If  the  latter  operatadimerely  as  a  eonfirmatiiNi  of 
the^former,  thdn^it  cMfiiined  itaexistancisonly  du- 
ling  the^original  j)eriod  fijrad  by  th0  iaar.    Bat 
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«ich  an  effect  is  not  pretended,  and  would  be  ir-     1824. 
reconcilable  with  the  terms  and  intent  of  the  com-^  ^DTfl^toT^ 
mission^    It  has  been  suggested,  that  the  practice        ▼• 
of  the  Government  has  been,  to  consider  such  com«  ^"^^^^ 
missions  as  one  continuing  commission.  But  what- 
ever weight  the  practice  of  the  Government  may 
be  entitled  to,  in  cases  of  doubtful  construction,  it 
can  have  no  influence  to  .change  the  clear  language 
of  the  law*    In  short,  if  the  nomination  to,  and  ap- 
proval by  the  Senate,  was  a  mere  confirmi^on, 
and  not  equivalent  to  a  new  appointment,  there 
was  no  necessity  for  the  second. commission  ;  and 
yet,  the  argument  supposes,  that  it  could  not  he 
dispensed  with ;  fbr  if  no  commission  bad  been 
issued,  the  first,  by  its  own  limitatioQ,  would  have 
expired. 
Then,  as  to  the  point  of  laches,  we  are  of  opinion 
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that  the  charge  of  the  Court  below,  which  auppo-  tba  ^ 
ses  that  laches  will  discharge  the  bond,  cannot  be 
maintained  hB  law.  The  general  principle  is^  that 
laches  is  not  imputable  to  the  Government ;.  and 
this  maxim  is  founded,  not  in  the  notion  of  extra- 
ordinary prerogative,  but  upon  a  great-  public 
policy.  The  government  can  transact  its  busi- 
ness only  through  its  agents  ;  and  its  fiscal  opera- 
ti&ns  are  so  various,  and  its  agencies  so  numerous 
and  scattered,  that  the  utmost  vigilance  would  not 
save  the  public  from  the  most  serious  losses,  if  the 
doctrine  of  laches  can  be  applied  to  its  transac- 
tions. It  would,  in  effect,  work  a  repeal  of  all  its 
■ecurities.  On  the  other  hand,  the  mischiefs  to 
the  agents  and  their  sureties  would  be  scarcely 
lew  tolerable.  *  Fox  if,  where  the  laws,  as  in  the 
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19H*  pMMQt  iiiitanoe^  require  quafrtdrly  Meounts  and 
MttlementSy  a  mere  omiasioD  to  aceonat  is  to  be 
deemed  a  lireach  of  tb«  bond,  for  which  a  wmt 
maat  bp  imoiediately  brougbti  npoo  the  peril  of 
lois  from  imputed  laches ;  the  Collectors  and  their 
Sureties  would  be  oppressed  with  tue  most  expen* 
s2ve  and  Yoxatious  litigatioa ;  and  their  whole 
teal  estate  which  by  law  is  subjected  to  a  lien,  ap- 
on  the  commencement  of  a  suit,  would  be  perpetu- 
ally embarrassed  in  its  transfers.  This  coimide- 
raition  of  publieor  private  inconvenience,  is  not  to 
overrcile  the  settled  principles  otum,  but  it  is  cer- 
tainly entitled  to  great  weight,  where  a  new  doc* 
fnne  is  to  be  promulgated.  It  is  aHmitted,  tiuit 
mere  larhes>  unaccompanied  wild,  fraud,  forma  no 
discharge  of  a  contract  of  this  nature,  between 
private  individuals.  Buch  is  ftie  dear  result  of  the 
authorities.  Why,  then,  should  a  more  rigid  prin- 
ciple be  applied  to  the  government?  a  principle 
which  is  at  war  with  the  general  indulgence  allow- 
ed to  its  rights,  which  are  ordinarily  protected 
fi*om  the  bars  arising  from  length  of  time  and  neg- 
ligence ?  It  is  said,  that  the  laws  require,  that 
nettlements  should  be  made  at  short  and  stated  pe- 
riods; and  that  the  sureties  have  a  right  to  look 
to  this  as  their  security.  But  these  provisions  of 
the  law  are  created  by  the  Government  for  its  own 
security  and  protection,  and  to  regulate  the  conduct 
of  ita  own-officers.  They  are  merely  directoty  to 
such  officers,  and  constitute  no  part  of  the  contract 
with  the  surety.  The  surety  mliy  place  confidence 
in  the  agents  of  the  Government,  and  rely  on  their 
fidelity  in  office;  bathe  hks^ihis  the  I 
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of  judgmetit  as  the. Government  itself;  and  the  1B24. 
latter  does  not  undertake  to  guaranty  such  fideli- 
ty. No  case  has  been  cited  at  the  bar,  in  support 
of  the  doctrine,  except  that  of  TA«  People  v.  Jaf^ 
$en,  in  7  Johns.  Rep.  S33.  In  respect^to  that  case, 
it  may  be  obseryedi  that  it  is  distinguishable  from 
the  present  in  some  of  its  leading  circumstances. 
Botif  it  were  not,  we  are  not  prepared  to  yield  to 
its  authority.  It  is  encountered  by  other  authori^ 
tieSi  which  have  been  cited  at  the  bar ;  and  the  to^ 
tal  silence  in  the  English  books,  in  a  case  of  so 
frequent  occurrence,  afibrds  strong  reason  to  be- 
lieve, that  it  never  has  been  supposed,  that  laches 
would  be  fatal  in  the  case  of  the  Government, 
where  it  would  not  affect  private  persons.  With- 
out gobg  more  at  large  into  this  question,  w  eare 
of  opinion^  that  the  mere  laches  of  the  public  offi- 
cers constitutes  no  ground  of  discharge  in  the 
present  case. 

The  last  ground  respects  the  manner  in  which  Approprutioii 
the  Court  below  laid  down  the  law  respecting  the 
appropriation  of  payments.  In  our  opinion,  there 
is  no  error  in  the  charge  on  this  point.  The  ge- 
neral doctrine  is,  that  the  debtor  has  a  right,  if  ha 
pleases,  to  make  the  appropriation  of  payments ; 
ifhe  omits  it,  the  creditor  may  make  it;  if  both 
omit  it,  the  law  will  apply  the  payments',  accord- 
ing to  its  own  notions  of  justice.  It  is  certainly 
too  late  for  either  party  to  claim  a  right  to  make 
an  appropriation,  after  the  controversy  has  arisen, 
and  a  fortiori  at  the  time  of  the  trial.  In  cases 
like  the  present,  of  long  and  running  accounts^ 
whera  debits  and  credits  are  perpetuallj  occiir<- 
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1824.  riog,  and  no  balances  aire  otherwise  adjusted  than 
for  the  merepurpose  of  making  restSy  we  are  of  opi- 
nion^ that  payments  ought  to  be  applied  to  extin- 
guish the  debts  according  to  the  priority  of  time : 
so  that  the  credits  Are  to  be  deemed  payments  jiro 
tonto  of  the  debts  antecedently  due. 

Upon  the  whole,  it  is  the  opinion  of  the  Court, 
that  for  the  error  of  the  District  Court,  on  the  ques- 
tion of  laches,  the  judgment  pught  to  be  reversed, 
and  a  venire  facias  de  novo  awarded,  with  direc- 
tions, also,  to  allow  the  parties  liberty  to  amend 
their  pleadings. 


[Constitutional  Law.    Chavcxbt.] 

OsBORN  and  others,  App^Uanti, 

V. 

The  President,  Directors,  and  Company  op  the 
Bank  of  the  United  States,  RetpondenU. 

ne  act  of  incorporation  of  the  Bank  of  the  United  States  givet  tiM 
Circait  Courts  of  the  United  btttes  jurisdiction  of  soita  h$  and 
against  the  Bank. 

This  provision  iq  the  charter  is  warranted  by  the  Sd  article  of  the 
Constitution,  which  declares,  that««*  the  judicial  power  sbaU  «i- 
tend  to  att  leases,  in  law  and  equity,  arising  under,  this  Constitntkia, 
Hu  law$  ^  ikt  VhUed  Staiei^  and  treaties  made,  or  which  shall  be 
made,  under  their  authority.** 

It  is  unnecessary  fof  an  attc*T  ;y  or  solicitor,  who  prosecutes  a  seic  Ar 
the  Bank  of  the  United  States,  or  other  corporation,  to  prodvea  a 
warrant  of  attorney  under  the  oerporate  seal. 

Whatever  authority  may  be  necessary  for  an  attorney  or  soBcitor  to 
'  for  n  natural  or  artificial  penoO)  it  it  Sot  a  (nnnid  of  ft- 
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^ftml  for  ttfor,  In  an  appelhite  Court,  that  toch  antliorltydoat  not      1824* 
^pear  on  the  face  of  the  r6cord*    It  is  a  formal  defect,  which  ii  >^^v^^ 
cured  by  the  sUtute  of  jeofails,  and  the  SSd  section  of  the  ludi-      Otbom 
dary  Act  of  1789,  cb.  tO.  U^  8.  Ba«t 

In  general,  the  answer  of  one  defendant  in  equltj  cannot  be  read  in 
eridence  against  another.  Bat  where  one  defendant  succeeds  to 
another,  so  that  the  right  of  the  one  devolves  on  the  other,  and 
they  become  priTies  in  estate,  the  rule  does  not  apply. 

Where  the  defendant  is  restrained  by  an  injunction,  from  using  mo- 
ney in  his  possession,  interest  will  not  be  decreed  against  him* 

Afk  injunction  will  be  granted  to  prerent  the  franchise  of  a  corpora- 
tion frpm  betng''destroyed,  as  well  as  to  restrain  a  party  from  yio- 
lating  it,  by  attempting  to  participate  In  its  exclusire  prlTileges. 

In  general,  an  ii^unction  will  not  be  allowed,  nor  a  decree  rendered, 
against  an  agent,  where  the  principal  is  not  made  a  party  to  the 
suit.    But  if  the  principal  be  not  himself  subject  to  the  jurisdic- 
tion of  the  Court,  (as  in  the  case  of  a  soTereign  8tate^)  the  nde^ 
may  be  dispensed  with.  v 

A  Court  of  equity  will  interpose  by  injunction  to  prevent  the  transfer 
of  a  specific  thing,  which,  if  transferred,  will  be  irretrievably  lost 
to  the  owner,  such  v  negotiable  securities  and  stocks. 

The  Circuit  Courts  of  the  United  States  have  jurisdiction  of  a  bill 
brought  by  the  Banli  of  the  United  States,  for  the  purpose  of  pro- 
tecting the  Bank  in  the  exercise  of  its  franchises,  which  are  threat- 
ened to  be  invaded,  under  the  unconstitutional  laws  of  a  State ;  and, 
as  tile  State  itself  cannot,  according  to  the  11th  amendment  of  the 
Constitution,  be  made  a  party  defendant  to  the  suit,  it  may  bo 
maintained  against  the  officers  and  agents  of  the  State^  who  aro 
lAtnisted  with  the  execution  of  such  laws. 

A  State  cannot  tax  the  Bank  of  the  United  Stotes ;  and  any  attompCf 
on  the  part  of  iu  agenu  and  officers,  to  enforce  the  collection  of 
such  tax  against  the  property  of  the  Bank,  may  be  restrained  bj 
injunction  from  the  Circuit  Court. 

APPEAL  from  the  Circuit  Court  of  Ohio. 

The  bill  filed  in  this  cause,  was  exhibited  in  the 
Court  below,  at  Septemiier  term,  1819.  in  the 
aame  of  the  respondents,  and  signed  by  solicitors 
of  the  Court,  praying  an  injunction  to  restrain 
llalpb  Osborn,  Auditor  of  the  State  of  Ohi<^ 
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1824.  from  proceeding  against  the  Gomplainants,  under 
^•g^^^^  an  act  of  the  Legislature  of  that  State,  passed 
T.  February  the  8th,  1819,  entitled,  "  An  act  to  levy 
*^  and  collect  a  tax  from  all  banks,  and  individuals, 
and  companies,  and  associations  of  individuals, 
that  may  transact  banking  bysiness  in  this  State, 
without  being  allowed  to  do  so  by  the  lawfi  there- 
of/' This  act.  after  reciting  that  the  Bank  of  the 
United  States  pursued  its  operations  contrary  to  a 
law  of  the  State,  efaacted,  that  if,  after  the  Ist  day 
of  the  following  September,  the  said  Bank,  or  any 
other,  should  continue  to  transact  bwiness  is  the 
State,  it  should  be  liable  to.  an  annual  tax  of 
50,000  dollars  on  each  office  of.  discount  and  de- 
posit. And  that  on  the  15th  day  af  Septe^iher, 
the  Auditor  should  charge  such  tax  to  the  Bank, 
and  should  make  out  his  warrant,  uAder  hia  seal 
of  office,  directed  to  aiiy  person,  commanding  him 
to  collect  the  said  tax,  who  should  enter  the 
banking  house,  and  demand  the  same,  and  if  pay- 
ment should  not  be  made,  should  levy  the  amount 
on  the  money  or  other  goods  of  the  Bank,  the 
money  to  be.  retained,  and  the  goods  to  be  sold, 
as  if  taken  on  a  ji.  fa.  If  no  effi^'cts  should  be 
found  in  the  banking  room>  the  person  having  the 
warrant  was  authorized  to  go  into  every  rootn, 
vault,  ^c.  and  to  open  every  chest;  &c.  in  search 
of  what  might  satisfy  his  wjirrant. 

The  bill,  after  reciting  this  act,  stated,  that  Ralph 
Qsbbm  is  the  Auditor,  and  gives  out,  &c.  that  he 
will  execute  the  said  act.  It  was  exhibited  in  open 
Court,  on  the  14th  of  September,  ana,  ootice  of 
the  application  having  been  given  t«  the  defen* 
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danty  Osborn^  an  order  was  iii»de,  awarding  the  ]8!iMi. 
injunctiQn  on  the  excteotion  of  bonda  add  security  _ 
in  the  sum  bf  100,000  dojlara;  after  wbtcb,  a  sutn  ^^vT 
poena  was  iaaued,  on  which  the  order  that  had  been 
iLade  for  the  injunction  was  endorsed  by  the  soli* 
citors  for  the  plaintifis ;  and  a  memorandum,  that 
bond  with  security  had  been  given  by  the  plnintifi, 
was  endorsed  by  the  clerk ;  and  a  pnwer  to  James 
M'Dowefl  to  serve  the  same,  was  endorsed  by 
the  Marshal.  It  appeared,  from  the  affidavit  of 
McDowell,  that  both  the  subpoena  and  endorse- 
ment were  served  on  R.  Osborn,  early  in  the  morn- 
ing of  the  15th.  On  the  18th  uf  the  same  month 
of  September,  a  writ  of  injunction  was  issued  on 
the  same  bill,  which  was  served  on  R.*  Osbom  and 
cm  John  L.  Harper.  The  affidavit  of  M'Dowell 
stated,  that  he  served  the  writ  on  Harper,  while 
on  hiB  way  to  Columbus;  with  the  money  and  funds 
on  which  the  same  were  to  operate,  as  he  under^ 
stood;  and  that  the  writ  was  served  on  Odboniv 
before.  Harper  reached  Columbus. 

In  September,  1820,  leave  was  given  to  file  a 
sopplemental  and  amended  bill,  and  to  make  ne# 
parties. 

The  amended  bill  charges,  that,  subsequent  to 
tKe  service  of  the  subpcena  and  injunction,  to  wit, 
on  the  17th  of  September,  1819,  J.  L..  Harper, 
who  was  employed  by  Osbom  to  collect  the  tax, 
and  well  knew  that  an  injunction  had  been  al' 
lowjed,  proceeded  by  violetice  to  the  otece  of  the 
Bank  at  Chilicptbe,  anid  took  therefrom  100,000 
dollars,  in  specie  and  bank  notes,  belonging* td^ 
or  in  deposit  with,  the  plaintiffs.    That  this  money 
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1824.  was  ddivered  to  H.  M.  Cuny,  who  was  then  Trea- 
""^Q^^  surer  of  the  State,  or  to  the  defendant,  OsborOi 
▼.  both  of  whom  had  notice  of  the  illegal  aeizure, 
and  paid  no  consideration  for  the  amount,  but  re- 
ceived it  to  keep  it  on  safe  deposit.  That  Cuny 
did  keepihe  same  until  be  delivered  it  over  to  one 
S.  Sullivan,  his  successor  as  Treasurer.  That 
neither  Curry  nor  Sullivan  held  the  said  m  -ney  in 
their  character  as  Treasurer,  but  as  individuals. 
The  bill  prays,  that  the  said  H.  M.  Curry,  latf 
Treasprer,  S.  Sullivan,  the  present  Treasuier,  and 
R.  Osborn,  in  their  official  and  private  characters, 
and  the  said  J.  L.  Harper,  may  be  made  defen- 
dants; that  they  may  make  discovery,  and  may  be 
enjoined  from  using  or  paying  away  the  coiner 
notes  taken  from  the  Bank,  may  be  decreed  to 
restore  tbesame^  and  may  be  enjoined  from  pro- 
ceeding further  under  the  said  act 

The  defendant,  Curry,  filed  his  answer,  admit- 
ting that  the  defendant,  Harper,  delivered  to  him, 
about  the  20th  of  September,  1819,  the  sum  of 
98,000  dollars,  which,  he  was  informed  and  be- 
lieved, was  a  tax  levied  of  the  Branch  Bank  of 
the  United  States.  He  passed^  this  sum  to  the 
credit  of  the  State,  as  revenue;  but,  in  fact,  kept 
it  separate  from  other  moneys,  until  January  or 
February,  1820,  when  thie  moneys  in  the  treasury 
were  seized  upon  by  a  committee  of  the  House  of 
Representatives;  soon  after  which  he  resigned 
his  officfe,  and  the  moneys  and  bank  notes,  in  the 
bill  mentioned,  still  separate  from  other  moneys  in 
the  tnasury,  came  to  the  hands  of  S.  Sullivan,  the 
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preflent  Treasurer,  who  gave  a  receipt  for  the     1834. 


""^*  Osborn 

The  defendant,  Sullivan,  failing  to  answer,  ah        ▼. 
attachment  for  contempt  was  issiled,  on  which  he 
was  taken  into  custody.    He  then  filed  his  answer, 
and  was  discharged. 

This  answer  denies  all  personal  knowledge  of 
the  levying,  collecting,  and  paying  over,  the  money 
in  the  bill  mentioned..  It  admits  that  he  was  ap- 
pointed Treasurer,  as  isuceessor  to  Curry,  on  the 
17th  of  February,  182(),  and  that  he  entered  the 
Treasury  on  the  23d,  and  begaq  an  examination 
of  the  funds,  amoug  which  he  found  the  sum  of 
98,0U0  dollars,  which  be  understood  was  the  same 
that  is  charged  in  the  bill ;  but  this  was  not  a  fact 
within  his  own  knowledge.  He  gave  a  receipt  as 
Treasurer,  and  the  money  has  remained  in  his 
hands,  as  Treasurer,  and  not  otherwise.  The 
sum  of  98,000  dollars  remains  untouched,  out  of 
respect  to  an  injunction  said  to  have  been  allowed 
by  the  Circuit  Court,  on  a  bill  since  dismissed. 
He  admits  the  sum  in  bb  hands  to  correspond  with 
the  description  in  the  bil),  so  far  as  that  descrip- 
tion goes,  and  annexes  to  his  answer  a  description 
of  the  residue.  He  has  no  private  individual  inte- 
rest in  the  money,  and  holds  it  only  as  State  Trea- 
surer ;  admits  notice,  from  general  report,  and 
from  the  late  Treasurer,  that  the  said  sum  of 
96^000  dollars  was  levied  as  a  tax  from  the  Bank^ 
and  that  the  Bank  alleged  it  to  be  illegal  and  void. 

The  cause  came  on  to  be  heard  upon  these  an- 
swers, and  upon  the  decrees  nm,  against  Osborn 
and  Harper,  and  the  Court  pronounced  a  decree 


CASES  m  THE  SUPREME  COURT 

directing  them  to  restore  to  the  Bank  the  sum  of 
100,000  dollars,  with  interest  on  19,830  dollan^ 
the  amount  of  specie  in  the  hands  o^  SuUivan* 
The  cause  was  then  brought,  by  appeal,  to  thia 
Court 

Mr.  Hammond^  for  the  appellants,  contended, 
that  the  decree  was  erroneous,  for  the  following 
reasons : 

1.  Because,  no  authority  is  shown  in  the  records, 
from  the  Bank,  authorizing  the  institution  t>r  pro* 
secution  of  the  suit. 

2.  Because,  as  against  the  defendant,  Sollivan, 
there  ^re  neither  proofs  nor  admissions  sufficient 
to  sustain  the  decree* 

3.  Because,  upon  equitable  principles,  the  case 
made  in  the  bill  does  not  warrant  a  decree  against 
either  Osborn  or  Harper,  for  the  amount  of  coin 
and  notes  in  the  bill  specified  to  have  passed 
through  their  hands.  i 

4.  Because,  the  defendants  are  decreed  to  pay  | 
interest  upon  the  coin,  when  it  was  not  in  the  pow- 
er of  Osborn  or  Harper,  and  was  stayed  in  the 
hands  of  Sullivan  by  injunction^ 

5.  Because,  the  case  made  in  the  bill  does  not 
warrant  the  interference  of  a  Court  of, Chancery 
by  injunction  or  otherwise. 

6.  Because,  if  any  case  is  made  in  the  bill,  pro- 
per for  the  interference  of  a  Court  of  Chancery,  it 
is  against  the  State  of  Ohio,  in  which  case  the 
Circuit  Court  could  not  exer  Jse  jurisdiction. 

7.  Because,  the  decree  assumes,  that  the  Bank 
of  the  United  States  is  not  subject  to  the  tajdnfr 
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poweD  of  the  Stata  of  Ohio^  and  dttides  that  the     1824. 
law  of  Ohio,  the  execution  of  whiph  it  epjoined,  ^'o!]^!^^ 
is  oficoQstitutiooai.  ▼• 

1.  Asulficieot  authority  must  bp  sbowo  for  the 
institution  of  every  legal  proceeding.  This  prin- 
ciple ispeculiarly  applicable  u»  suits  brought  in  the 
name  of  corporations ;  because,  such  a  body  muqt 
iUvrays  appear  by  attorney,  either  ^to  institute  or 
defend  a  legal  proceeding.  It  cannot  appear  in 
person,  and  it  can  only  constitute  an  attoniey  by 
written  power,  under  its  common  seal.  This  doct 
trine  m  not  impugned  by  the  decision  of  this 
Gonrt  in  the  case  of  the  Bank  oj  Cohnmbia  v* 
JP/t$t0N0n.'  The  old  doctrine,  thai  a  corpora- 
tion could  not  contract  or  promise,  except  by  wri- 
ting, under  its  common  seal,  is  overruled  in  that 
case  ;  and  it  was  adjudged,  that,  a  contract  made 
by  a  committee  duly  authorized  for  that  purpose, 
binds  the  Corporation.  It  seems,  also,  to  be  inti? 
nMtad,  that  a  Corporation  may,  by  resolution,  or 
other  act,  not  under  their  common  seal,  duly  ap- 
point isnd  authorize  an  agent,  whose  contracts 
WtMiU  bind  them ;  and  the  case  of  Rex  v.  Bigg,* 
is  refeired  to  as  authority.  But,  upon  looking  in- 
to thiA  case,  it  will  be  fbund,  that  the  principle 
IS  merely  laid  down  by  counsel  arguendo;  antjl 
Ae  counsel,  by  whom  it  is  advanced,  add,; 
'^  But  in  ease  of  any  thing  of  consequenee,  or  the 
employing  any  one  to  act  in  their  behalf,  in  a  matr 
ler  which  is  not  an  ordinary  senrice,  a  corporation 

m  7  Crmeft,  299* 
h%F.  Wm.  419- 

Vot»  IX.  94 


740  CASES  IN  THE  SUPREME  COURT 

1824.     aggregate  eanoot  do  that  without  deed.**    Now» 

^'^y^^^  what  can  be  of  more  conaequeace,  than  such  a 

v.        suit  as  thisi  commeticf  d,  in  t'.ffect,  against  a  aoYe- 

V.  S.  Bank,  ^^^j^^  g^^^^^  y^^  ^j^j^  corporation?    In  F/eckner  9. 

the  Bank  of  the  UniUd  States,'  the  Court  has 
gone  no  farther^  than  to  determine  that  the  board 
of  Directors  may,  by  resolution,  authorize  their 
Cashier  to  transfer  bills  or  notes,  the  property  of 
the  Bank,  and  need  not  make  a  power  under  seal 
for  that  purpose.  This  is  a  very  different  matter 
from  authority  to  prosecute  such  a  suit  as  the  pre- 
sent. It  falls. within  the  scope  of  the  ordinary  of- 
ficial duties  of  the  Cashier.  But  even  admitting 
that  any  express  authority  from  the  Bank,  whether 
vnder  the  common  seal  or  not,  would  have  been 
sufficient  ia  the  present  case,  it  is  indispensable 
that  such  authority  should  be  produced  dnd  filed; 
This  has  not  been  done,  and  therefore  it  must  be 
eoncluded,  that  the  suit  is  wholly  unauthorized  by 
the  corporation,  in  whose  name  it  has  been  som- 
menced. 

2.  The  answer  of  the  defendant,  Sullivan,  con- 
tains no  admission  that  the  notes  and  coin  were  the 
property  of  the  plaintiff,  or  that  the  injunction  was 
violated  in  taking  them  from  their  possession.  In 
Hills  V.  Binney^  the  bill  was  filed  by  a  creditor 
against  an  administrator,  who,  by  his  answer, 
stated,  that  he  believed  the.  debt  was  due.  BIr. 
Fonblanque,  for  the  plaintiff,  expressed  a  doubt 
whether  there  was  a  sufficient  foundation  for  a 
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decree.  Lord  Eldon  incliDcd  to  think  it  suffi*  1824. 
cient ;  but  Mr.  Richards,  88  amicus  curiae  sug- 
gesting that  It  was  doubtful,  Mr.  Fonblanque  con*^ 
eented  to  exhibit  an  interrogatory.  The  admis- 
sion there  was  much  stronger  than  any  in  the  an^^ 
swer  of  the  defendant,  Sullivan.  He  has  no  where 
aaid,  that  he  believes  the  notes  and  coin  to  be  the 
property  of  the  plaintiifs ;  on  the  contrary,  he  avers 
that,  personally,  he  knew  nothing  about  the  col- 
lection of  the  tax,  except  from  general  report,  and 
the  information  of  the  late  Treasurer.  No  proof 
whatever,  of  general  report,  or  of  the  declarations 
of  the  late  Treasurer,  would  be  sufficient  to  estab- 
lish any  fact.  Sullivan's  admission  of  this  gene- 
ral report,  and  of  this  information,  gives  it  no  high- 
er character  than  it  would  be  entitled  to  upon  be- 
ing proved.  The  admission  does  not  support  the 
decree,  and  there  is  no  other  proof  in  the  case. 

3.  The  decree  against  the  defendants,  Osborn 
and  Harper,  so  far  as  it  requires  them  to  pay  the 
amount  of  the  coin  and  notes  specified  in  the  bill, 
to  the  plaintiffs,  is  erroneous,  because  the  bill  shows 
that  the  same  were  not  in  the  possession  of  those 
defendants.  The  foundation  upon  which  a  Court 
of  equity  proceeds,  is  to  redress  the  party  under 
its  protection,  not  to  punish  the  wrongdoers. 
When  punishment  b  the  object,  process  for  con- 
tempt is  resorted  to.  Equity  will  look  at  the  situ- 
ation of  all  the  parties,  and  will  distinguish  among 
the  defendants,  wbo  can,  and  who  cannot,  complf 
with  sttCh  decree,  as,  upon  equitable  principles^ 
must  be  pronounced.    A  plaintiff  in  equity  cannot 
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1824.  fasten  upon  the  specific  subject'  for  which  be  8uel^ 
and  obtain  an  order  retaining  it  in  the  hands  of 
one  defendant,  subject  to  a  final  decree,  and  ob- 
tain a  decrt^e  for  re«tiiution  against  other  defend- 
ants, who,  by  hiis  own  showing,  halve  not  the  sub- 
ject in  their  power.  Admitting  that  it  was  neces^ 
sary  to  make  ait  concerned  in  the  transaction  de- 
fendants, in  order  to  ascertain  who  had  possessioB 
of  the  subject,  yet  when  that  fact  was  ascertained, 
no 'decree  (except  as  to  costs)  could  be  pro- 
nounced against  those  who  were  not  in  possession 
of  it,  and  who  claimed  no  interest  in  it.  Where  a 
party  acts  ;under  "an  auth^^rity  which  he  supposes 
valid,  but  which  the  Court  adjudge  to  be  void,  he 
is  not  to  b  reg<!irded  as  a  principal  wrongdoer,  fur- 
ther than  the  purposes  necessarily  require.  In  a 
Court  of  equity,  he  is  equitably,  not  vindictively? 
respon^ble. 

4.  Under  the  circumstances  of  the  case,  the  de- 
fendants ought  not  to  be  chargeablewith  interest 
dpon  the  coin  in  question.  It  may  be  admitted, 
that,  in  general,  where  a  defendant  has  wrongfully 
liOBsessed  himself  of  the  plaintiff's  money,  and 
thus  deprivedhimoftheuseof  it,  equity  mtty  com- 
pel him  to  account  for  interest.  But  here,  Che 
injtinction  forbidding  the  use  of  the  coin  was  ob- 
tiftined  at  the  plaintiff's  request.  Its  effect  and 
operation  were,  to  place  it  in  the  custody  of  the 
law.  The  defendants  could  not  use  it,  and,  con- 
sequently, cannot  be  charged  with  interest. 

5.  No  case  is  made  out  in  the  original  bill,  war- 
ranting the  interposition  of  a  Court  of  equity  by 
injunction.    The  injunction,  if  sustained  at  all. 
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;  b%  upon  ooe  of  two  principles;  either  that  it    18S4U 
WHS  neceBsery  to  secure  to  the  Bank  the  enjoyment 
of  a  firaiichise  or  exclusive  privilege,  or  to  protect 
at  froin  an  irreparnble  mischief. 

All  the  cases  where  injunctions  have  been  grant- 
edf  to  protect  parties  in  the  enjoyment  of  ai&an- 
ehise^  proceed  upon  the  principle,  that  the  injury 
was  consequentiali  not  direct,  and  that  it  would  be 
difiicult;  if  not  impossible,  to  estimate  the  dama- 
ges. Thus,  the  proprietor  of  a  machine,  for 
which  a  patent  has  been  granted,  or  of  a  book  for 
whi(^  a  copy-right  has  been  obtained,  may  have 
«n  injunction  to  prevent  others  from  using  the  ma- 
chine, or  vending  the  book. .  Sp,  also,  the  proprie- 
tor of  a  toll-bridge  or  a  turnpikei  road,  may  have 
an  injunction  to  prevent  others  from  constructing 
and  using  a  bridge  or  road,  where  it  would  be 
contrary  to  the  terms  of  the  plaintiff's  grant.  But 
in  all  theere  cases,  the  injunction  is  granted  upon 
the  principle,  that  the  act  complained  of.  is  not 
only  unlawful,  and,  therefore,  unjustifiable,  but 
that  it  is,  in  addition  to  its  illegality,  of  a  charac- 
ter for  which  compensHfion  cannot  be  made  in  da- 
mages. But  no  case  can  be  found  of  an  injunc- 
tion granted  to  protect  the .  proprietor,  jn  the  in- 
stances mentioned,  against  the  commission  of  a 
mere  trespass,  where  the  party  could  have  redress 
in  damages,  and  where  the  trespass  would  not  in- 
terfere with  the  franchise,  further  than  every  wrong 
interferes  with  the  right  of  the  individual  upon 
whom  it  is  inflicted.  Wherever  an  injunction  is 
granted  for  the  protection  of  a  franchise,  the  case 
must  show  that  the  party  has  the  sole  and  ezdu- 
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1824.    8iv6  right  to  do  the  act,  or  transact  the  busineM^ 
^^^^1^^  which  he  seeks  to  inhibit  the  defendant  from  per* 
▼•        forming.    Thus,  an  injunction  baa  been  allowed 
to  the  East  India  Company ^  to  prevent  an  inter- 
ference witht  he  trade  exclusively  secured  to  them 
by  their  charter/    But,  would  an  /injunction  be 
granted  against  seizing,  by  violence,  the  goode 
they  may  import,  or  doing  injury  to  their  ships 
when  in  port  ?    So,  a  person  entitled  to  an  excla- 
aive  right  of  ferry,  has  been  allowed  an  injunction 
to  prevent  ferrying  by  others.^    But  it  does  not 
follow  that  an  injunction  would  be  allowed,  to  pre- 
vent an  injury  which  the  proprietor  might  appre* 
hend  to  his  boats,  or  their  tackle,  or  to  the  landing 
place;    Here  the  original  bill  does  not  present  a 
case  for  an  injunction  to  secure  the  enjoyment  of 
a  franchise  upon  these  principles.    It  seeks  to  be 
protected  against  an  injury  amounting  to  a  tres- 
pass, and  nothing  more.    The  bill  claims,  that  it 
is  one  of  the  corporate  francbisea  of  the  Bank,  to 
establish  offices  of  discount  and  deposit,  and 
transact  banking  business,  any  where,  according 
to  the  discretion  of  the  directors.     But  it  is  only 
when  the  franchise  confers  a  sole  and  exclusive 
right,  that  the  jurisdiction  of  a  Court  of  equity  at- 
taches, and  it  then  attaches  only  so  as  to  prevent 
others  from  invading  that  right,  by  attempting  an 
actual  participation  in  its  use  and  enjojrment.     It 
cannot  be  pretended,  that  the  charter  of  the  Bank 
confers  upon  it  any  exclusive  right  to  carry  on  the 

a  1  Fet.  127. 
ft  I  ret.  476. 
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trade  of  banking.  It  cannot,  therefore,  come  into  1824. 
a  Court  of  Chancery  to  seek  protection  against 
any  person  for  violating  an  exclusive  franchise. 
If  it  be  said,  that  the  privilege  of  exemption  from 
State  taxation  is  one  of  this  nature,  the  answer  b, 
that  this  privilege  operates,  not  against  individuals, 
but  against  the  power  authorized  to  lay  and  collect 
taxes.  It  does  not  operate  against  any  individual, 
who  is  invested  with  no  power  of  taxation,  but 
who  commits  a  trespass  under  colour  of  levying  a 
tax. 

Nor  can  the  injunction  be  supported,  upon  the 
ground  that  the  case  presented  required  this  ex- 
traordinary interference  of  the  Court,  to  protect 
the  Bank  against  irreparable  mischief.  It  is  but 
recently  that  injunctions  have  been  issued  to  re- 
strain die  commission  of  an  act  amounting  to  tres- 
pass only.  Lord  Hardwicke  says,  '^  every  com- 
mon trespass  is  not  a  foundation  for  an  injunction 
in  this  Court.'*'  Lord  Kenyon,  M.  R.,  asserts, 
that  **  a  Court  of  Chancery  will  not  interfere,  when 
the  matter  is  merely  in  damages."^  And  Lord 
Eldon  says,  **  I  remember  when,  in  a  case  of  tres- 
pass, unless  it  grew  into  a  nuisance,  an  injunction 
would  have  been  refused.'"  The  first^  reported, 
case  of  an  injunction  in  trespass,  is  that  of  Mit- 
chel  V.  Dorrs,  where  the  defendant  had  begun  to 
dig  coal  in  his  own  ground,  and  worked  into  that 
of  the  ptaintiffl  Lord  Eldon  said,  **  That  is  tres- 
pass, not  waste.    But  I  will  grant  the  injunction 

a  S  Aik.  21. 
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1824.    apon  the  UitboriCjr  of  a  case  before  Lord  TbuT'^ 
low/**    This  fauBt  case  was  wliere  the  landlord 
owned  two  adjacent  closes,  and  demised  one* 
Th€l  tenant  commenced  mining  for  coal  in  the  de- 
mised close,  and  continued  to  mine  until  he  entered 
the  close  not  demised.    Lord  Thuriow,  after  great 
hesitation,  granted  the  injunction,  upon  the  ground, 
as  Lord  Eldon  himself  asserts,  of  the  irreparable 
ruin  of  the  property  as  a  mine,  and  it  being  a  spe* 
cies  of  trade;  and  upon  the  principle  of  the  Court 
enjoining  in  matters  of  trespass,  where  irreparable 
damage  is  the  consequence/    The  next  case  was 
thai  of  Hfmson  e.  Gardiner,'  where  an  injunction 
was  granted  upon   the  application  of  a  persoa 
claiming  in  different  rights,  one  of  which  was- as 
lord  of  the  manor,  under  the  statute  of  Merton^ 
against  trespass  by  the  commoners,  and,  upm 
hearing,  the  injunction  was  dissolved.    An  appii^ 
cation  was  ailerwards  made  by  the  devisees  ef 
an  equity  of  redemptkm,  in  receipt  of  the  rents, 
fcH*  an  injunction  against  die  mortgagee,  daimingf 
as  heir,  to  restniifr  him  frptt  cutting  timber;  bdf 
h  was  refused/    An  injunciion  wns  subsequently 
granted,  at  the  applieatkm  of  the  lan^lord^  9b 
restrain  a  person  ehargiiA  <o  be  iii  collusion  mUk 
die  tenant,  from' 6wting  or  removing  limber,  at 
eomraittmg  any  other  waste.    Lord  Eidon  piita 
this  upon  Che  ground,  dMt  it  fartsken  SBore  of 


»rFet.jnSOr 
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waste  than  in  general  caaes,  and  aaya,  he  will  not  1824. 
be  bound  aa  to  what  ia  to  be  done  upon  a  mere 
treapaaa ;  tbougL,  he  adds,  that  it  ia  strange  if  there 
cannot  be  an  injunction  in  that  case,  to  prevent 
ineparable  mischief.  The  next  case  of  an  in* 
junction  in  trespass^  is  Croci^ord  e.  Alexander.* 
The  plaintiff  eontractsd  to  sell  an  estate  to  the 
defiandantj  who- got  possession  from  the  tenaiif^ 
and  began  to  cut  timber.  The  injunction  was 
allowed;  but  the  Lord  Chancellor  says,  **  I  will 
grant  this  protection  against  cutting  timber,  until 
the  power  of  the  Court  to  grant  the  injunction 
against  trespass  shall  be  fully  diWu8Se4"  It  is 
singular^  that  in  this  case  Lord  Eldon  should,  again 
Btate  the  case  i^ecided  by  Lord  Thurlow,  respect- 
ing the  mines;  and  add,  that  Lord  Thurlow  con* 
sidered  it  trespass,  not  waste,  and  refused  the  in- 
junction. The  injudction  is  justified  by  analogy; 
and  reference  is  made  to  JMnman  v.  Byron^ 
which,  upon  examination,  will  be  found  not  to  be 
a. case  of  trespass,  but  one  where  the  defendant^ 
having"  a  command  of  the  water,  was  about  cto  to 
use  it,  within  his.own  premises,  as  to  throw  it  out 
and  deluge  the  plaintiflT:  it  was  destruction.  In 
Thamoiv.  OaJcley!  the  plaintiflT  was  seised  in 
fee.of  an  estate,  in  which  there  was  a  stone  quarry, 
and  the  defendant,  held  a  contiguous  estate,  with 
a  right  to  enter  the  quarry  and  take  stbne  for  a  spe- 
cial purpose,  but  was  taking  it  for  other  purposes* 

m  15  re%.  137. 
S  1  Aro.  C.  C.  588 
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1824.     The  counsel  insisted  that  it  was  the  course  of  mo*- 
dern  authority,  to  afford  assistance  in  ca^es  of  coal 


Osborn 


U.  8.  Bank. 


v^  ^  mines,  timber,  &c.  to  prevent  irremediable  mis- 
chief and  injury,  which  damages  could  not  com- 
pensate. Lord  Eldon  held,  that  upon  the  deci- 
sions^ which  had  taken  place,  the  bill  must  be  sus- 
tained. He  refers  to  the  first  case  decided- by  Lord 
Thurlow,  and  his  hesitation,  and  adds,  *^  But  I 
take  it  that  Lord  Thurlow  changed  his  opinion 
upon  that;  holding,  that  if  the  defendant  was 
taking  the  substance  of  the  inheritance,  the  li- 
berty of  bringing  an  action  was  not  all  the  relief 
to  which,  in  equity,  he  was  entitled.  The  inter- 
ference of  the  Court  is  to  prevent  your  removing 
that  which  is  his  estate.  If  this  protection  would 
be  granted  in  the  case  of  timber,  coals,  and  lead 
ore,  why  is  it  not  equally  to  be  applied  to  a 
quarry  ?" 

There  is  no  analogy  between  these  cases  and 
the  present.  No  estate  of  a  stable  and  permanent 
character  is  to  be  injured.  The  naked  suggestion 
in  the  bill  is,  that  the  plaintiffs  verily  believe  that 
the  defendant  threatens  to  do  an  act  amounting  to 
a  mere  trespass.  Lord  Eldon  says,  ^  I  never 
would  grant  an  injunction,  upon  an  affidavit  sta- 
ting that  the  deponent  verily  believes  the  defend- 
ant is  about  to  cut  timber."*  Some  act  must  be 
done,  moving  towards  the  commission  of  wrong; 
such  as  sending  a  surveyor  to  mark  trees.*  None 
of  the  cases  stand  upon  a  mere  quia  timet.    But 

a  Etches  v.  Lance,  7  Fev.  417- 
b  Jackion  v.  Cator,  9  Fes.  690. 
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here,  not  even  a  belief  that  the  defendwt  meant  to  1824* 
commit  the  trespass  is  asserted.  Regard  the  case 
as  against  Osborn  only  and  individually;  separate 
him  from  the  State  tax,  and  from  hia  office  as  Au- 
ditor; and  whether  the  bill  is  brought  to  protect 
a  franchise  >  or  prevent  a  trespass,  it  cannot  be 
maintained. 

6.  But,  in  fact,  the  bill  is  against  the  State^ 
and  as  such,  the  Circuit  Court  has  no  jurisdictioa 
of  it.  In  this  bill,  all  the  component  parts  of  a 
case  against  the  State,  are  set  out  in  their  regu-> 
lar  and  proper  order:  the  privilege ;  the  measures 
set  on  foot  to  invade  it;,  their  unjust  and  oppress 
sive  chariaicter,  and  the  prayer  for  relief  against 
them.  There  is  no  allegation  against  any  indivi- 
dual ;  no  relief  is  prayed  iigainst  any  person  in  bis 
private  and  individual  character.  The  acts  com- 
plained of,  are  the  acts  of  the  Legislature ;  the 
party  charged  veith  aggiession  on  the  plaintiff's 
right,  is  the  Legislature;  the  relief  prayed,  is 
against  the  acts  of  the  Legislature ;  the  State  is 
the  sole  party  in  interest,  ft  is  true,  process  is 
not  prayed  or  awarded  against  .the  State ;  but  the 
bill  is  sub9tantially  the  same  as  it  would  have  been, 
had  the  plaiotiflb  intended  to  make  the  State  a 
formal  party  by  process.  In  all  ordinary  cases, 
if  the  Court  sees  from  the  face  of  the  bill,  that 
the  actual  and  principal  party  in^  interest  is  not 
before  them,  it  will  either  dismi8s  the  bill,  or  stay 
the  proceedings  until  proper  parties  a|;e  made.  A 
decree,  vitally  affecting  the  interests  of  a  princi- 
pal, will  never  be  pronounced,  where  his  agent  is 
the  only  party  to  the  bill.    In  Veman  v.  Blacker- 
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1824.     /y/  the  suit  was  brought  againat  the  defendant, 

^^^^^^^  treasurer  of  the  commissioners  for  building  fifty 

V.        new  churches,  to  compel  the  payment  of  moneys 

*  '   ^  '  claimed  to  be  due  from  the  commissioners.     Lord 

Hardwicke  dismissed  the  bill,  saying,  **  it  would  be 

absurd  that  a  bill  should  lie  against  a  person  who 

is  only  an  officer,  and  subordinate  to  others,  and 

has  no  discretionary  power*     It  is  absurd  to  make 

a  party  who  acts  ministerially,  the  sole  party/' 

If,  then,  the  State  be  the  only  party  interested, 
and  if  the  bill,  in  its  terms,  and  in  its  effect,  ope- 
fates  solely  upon  the  State,  the  State  ought  to  be 
made  a  party.  If  the  Circuit  Court  cannot  exer- 
eise  jurisdiction  where  the  State  is  a  party  direct, 
it  ought  not,  it  cannot,  be  permitted  to  obtain  that 
jurisdiction,  by '  an  indirect  mode  of  proceeding. 
This  would  be  to  disregard  the  substance  of  things, 
and  found  a  jurisdiction  upon  arbitrary  definition. 

We  maintain,  that  the  State  of  Ohio  is,  in  fact, 
the  sole  defendant  in  this  cause ;  and  that  the 
jurisdiction  of  the  Circuit  Court  is  excluded, 
(1.)  By  the  constitution  of  the  United  States; 
(2.)  By  the  judiciary  act. 

We  contend,  further,  that  if  the  subject  matter 
in  controversy  bet^veen  the  actual  parties  to  this 
cause,  presents  a  case  within,  the  jurisdiction  of  ibe 
federal  judiciary,  that  jurisdiction  is  vested  exclu- 
sively in  the  Supreme  Court,  both  by  the  constitu- 
tioh  and  by  the  judiciairy  act. 

The  constitution,  after  defining  the  eases  in 
which  the  federal  judiciary  shall  take  ^gnispnca. 
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dedatM,  that  ''in  all  cases  affecting  ambassadors,     1824. 
other  public  ministersi  and  consuls,  and  those  in  "^,,J^ 
which  a  State  shall  be  a  party,  the  Supreme  Court .,  g  *!   . 
shall  have  original  jurisdiction." 

According  to  the  interpretation  given  to  the  con« 
stitution  by  this  Court,  in  Cohens  v.  Virginia;'  a 
State  may  be  made  a  party,  before  the  federal 
Courts,  whcrey^r^the  case  arises  under  the  consti- 
tntion,  or  a  law  of  this  United  States;  or  where 
the  controversy  is  between  two  States,  or  one 
State  and  a  foreign  State. 

In  this  case,  the  controversy  arises  under  the 
constitution  of  the  United  States,  or  under  the  ^act 
of  incorporation^  or  under  both.  It  is  a  case  of 
original  jurisdiction ;  and  by  the  express  letter  of 
the  constitution,  the  Supreme  Court  alone  are  au- 
thorized to  take  Jurisdiction. 

In  Marbury  t.  Madison,^  this  Court  decided, 
that  it  was  pot  competent  ibr  Congress  to  invest, 
jthe  Supreme  Court  with  original  jurisdiction,  in 
any  other  cases  than  those  described  in  the  con^ 
stitution.  It  is  supposed,  that  the  principle  of  this 
decision,  and  the  reasoning  of  the  Court  in  support' 
of  it,  both' conduce  to  the  conclusion,  that  where 
original  jurisdiction  is  given  by  the  constitution  to 
the  Supreme  Court,  Congresa  cannot  distribute 
any  part  of  such  original  jurisdiction  to  an  inferior 
federal  tribunal.  It  would  hardly  seem  rational 
to  decide,  that  the  framers  of  the  constitution  in- 
serted this  clause  for  no  other  purpob8  but  that  of 

%  1  OrtMcli  174. 
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1824.     /y/  the  0uit  wob  brought  against  the  defendant, 

^^^^^^^  treasurer  of  the  commissioners  for  building  fifty 

V.        new  churches,  to  compel  the  payment  of  moneys 

.  .Bank,  ^tinimej  |q  |;^  jue  from  the  commissioners.     LfOrd 

Hardwicke  dismissed  the  bill,  saying,  **  it  would  he 

absurd  ttiat  a  bill  should  lie  against  a  person  who 

is  only  an  officer,  and  subordinate  to  others,  and 

has  no  discretionary  power.     It  is  absurd  to  make 

a  party  who  acts  ministerially,  the  sole  party." 

If,  then,  the  State  be  the  only  party  interested, 
and  if  the  bill,  in  its  terms,  and  in  its  effect,  ope* 
fates  solely  upon  the  State,  the  State  ought  to  be 
made  a  party.  If  the  Circuit  Court  cannot  exer- 
eise  jurisdiction  where  the  State  is  a  party  direct, 
it  ought  not,  it  cannot,  be  permitted  to  obtain  that 
jurisdiction,  by  an  indirect  mode  of  proceeding. 
This  would  be  to  disregard  the  substance  of  things, 
and  found  a  jurisdiction  upon  arbitrary  definition* 

We  maintain,  that  the  State  of  Ohio  is,  in  fact, 
the  sole  defendant  in  this  cause ;  and  that  the 
jurisdiction  of  the  Circuit  Court  is  excluded, 
(1.)  By  the  constitution  of  the  United  States; 
(2.)  By  the  judiciary  act. 

We  contend,  further,  that  if  the  subject  matter 
in  controversy  between  the  actual  parties  to  this 
cause,  presents  a  case  within,  the  jurisdiction  of  Ihe 
federal  judiciary,  that  jurisdiction  is  vested  excla- 
sively  in  the  Supreme  Court,  both  by  the  coDstitii- 
tioh  and  by  the  judiciary  act. 

The  constitution,  after  defining  the  eases  in 
which  the  federal  judiciary  shall  take  ^gniianofl. 
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declares,  that  **  in  all  cases  affecting  ambassadors,     1 824. 
other  public  mintstersi  and  consuls,  and  those  in  *^,,^^ 
which  a  State  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction." 

According  to  the  interpretation  given  to  the  con- 
stitution by  this  Court,  in  Cohens  t.  Virginia f"  a 
State  may  be  made  a  party,  before  the  federal 
Courts,  wherevw  the  case  arises  under  the  consti* 
tution,  or  a  law  of  thb  United  States ;  or  where 
the  controversy  is  between  two  States,  or  one 
State  and  a  foreign  State. 

In  this  case,  the  controversy  arises  under  the 
constitution  of  the  United  States,  or  under  the  ^act 
of  incorporation^  or  under  both.  It  is  a  case  of 
original  jurisdiction ;  and  by  the  express  letter  of 
the  constitution,  the  Supreme  Court  alonb  are  au- 
thorized to  take  jurisdiction. 

In  Marbury  t.  Madison,^  this  Court  decided^ 
that  it  was  pot  competent  ibr  Congress  to  invest, 
jthe  Supreme  Court  with  original  jurisdictbn,  in 
any  other  cases  than  those  described  in  the  con'- 
stitution.  It  is  supposed,  that  the  principle  of  this 
decision,  and  the  reasoning  of  the  Court  in  support' 
of  it,  both' conduce  to  the  concluiSion,  that  where 
original  jurisdiction  is  given  by  the  constitution  to 
the  Supreme  Court,  Congresa  cannot  distribute 
any  part  of  such  original  jurisdiction  to  an  inferior 
federal  tribunal.  It  would  hardly  seem  rational 
to  decide,  that  the  framers  of  the  institution  in- 
serted this  clause  for  no  other  purpob8  but  that  of 

a  6  Wieai.  Rep.  878. 
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1824.     fyf*  the  spit  wob  brought  against  the  defendant, 

^^^^^^  treasurer  of  the  ^^ommw^ioners  for  building  fifty 

V.        new  churche8|  to  compel  the  payment  of  moneys 

.   ank.  0]||i|||ej  iQ  i^  j„Q  frQQi  iiiQ  commissioners.     LfOrd 

Hardwicke  dismissed  the  bill,  saying,  **  it  would  be 
absurd  that  a  bill  should  lie  against  a  person  who 
is  only  an  officer,  and  subordinate  to  others,  and 
has  no  discretionary  power.  It  is  absurd  to  make 
a  party  who  acts  ministerifillj,  the  sole  party." 

If,  then,  the  State  be  the  only  party  interested, 
and  if  the  bill,  in  its  terms,  and  in  its  effect,  ope* 
fates  solely  upon  the  State,  the  State  ought  to  be 
made  a  party.  If  the  Circuit  Court  cannot  exer- 
eise  jurisdiction  where  the  State  is  a  party  direct, 
it  ought  not,  it  cannot,  be  permitted  to  obtain  that 
jurisdiction,  by  an  indirect  mode  of  proceeding. 
This  would  be  to  disregard  the  substance  of  things, 
and  found  a  jurisdiction  upon  arbitrary  definition. 

We  maintain,  that  the  State  of  Ohio  is,  in  fact, 
the  sole  defendant  in  this  cause ;  and  that  the 
jurisdiction  of  the  Circuit  Court  is  excluded, 
(L)  By  the  constitution  of  the  United  States; 
(2.)  By  the  judiciary  act. 

We  contend,  further,  that  if  the  subject  matter 
in  controversy  between  the  actual  parties  to  this 
cause,  presents  a  case  within,  the  jurisdiction  of  ihe 
federal  judiciary,  that  jurisdiction  is  vested  exclu- 
sively in  the  Supreme  Court,  both  by  the  cpnatitu* 
tioi^  and  by  the  judiciary  act. 

The  constitution,  after  defining  the  C9ses  in 
which  the  federal  judiciary  shall  take  ^gnixfinoiai^ 
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declatM,  thaf  "in  all  cases  affecting  ambassadors,     1824. 
other  public  mintstersi  and  consuls,  and  those  in  *^,,J^ 
which  a  State  shall  be  a  party,  the  Supreme  Court        v. 
shall  have  original  jurisdiction." 

According  to  the  interpretation  given  to  thecon* 
athtttion  by  this  Court,  in  Cohens  iD.  Virginia^"  a 
State  may  be  made  a  party,  before  the  federal 
Courts,  wherever-  the  case  arises  under  the  consti- 
tution, or  a  law  of  thb  United  States ;  or  vehere 
the  controversy  is  between  two  States,  or  one 
State  and  a  foreign  State. 

In  this  case,  thu  controversy  Urises  under  the 
constitution  of  the  United  States,  or  under  the  ^act 
of  incorporation,  or  under  both.  It  is  a  case  of 
original  jurisdiction ;  and  by  the  express  letter  of 
the  constitution,  the  Supreme  Court  alonb  are  au- 
thorized to  take  Jurisdiction. 

In  Marbury  i?.  Madison,^  this  Court  decided^ 
that  it  was  pot  competent  ibr  Congress  to  invest, 
jthe  Supreme  Court  with  original  jurisdiction,  in 
any  other  cases  than  those  described  in  the  con*- 
stitution.  It  is  supposed,  that  the  principle  of  this 
decision,  and  the  reasoning  of  the  Court  in  support' 
of  it,  both' conduce  to  the  conclusion,  that  where 
original  jurisdiction  is  given  by  the  constitution  to 
the  Supreme  Court,  Congress  cannot  distribute 
any  part  of  such  original  jurisdiction  to  an  inferior 
federal  tribunal.  It  wouJd  hardly  seem  rational 
to  deicide,  that  the  Iramers  of  the  constitution  in- 
serted this  clause  for  no  other  purpobd  but  that  of 

a  6Wieai.Rep.3TS. 
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1 824.  limiting  the  power  of  Congress,  as  to  the  cases  in 
which  they  should  give  the  Supreme  Court  origi<* 
nal  jurisdiction.  There  could  have  been  no  juaC 
ground  for  apprehending,  that  the  Nationiil  Legia- 
lature  would  impose  original  jurisdiction  upon  the 
Supreme  Court  to  a  mischieyous  extent.  Consi- 
dering the  character  of  the  parties,  between  whom 
the  constitution  invests  the  Supreme  Court  with 
this  jurisdiction,  it  is  a  much  more  rational  infer- 
ence, that  it  was  intended  to  prevent  Congress 
from  subjecting  them  to  the  power  of  any  inferior 
tribunal.  '^  If  the  solicitude  of  the  Convention, 
respecting  our  peace  with  foreign  powers,  induced 
a  provision,  that  the  Supreme  Court  should  take 
original  jurisdiction,  in  cases  which  might  be  sup- 
posed to  affect  them,'  the  same  solicitude  would 
seem  to  require  an  iL.erpretali^n,  by  which  the 
original  jurisdiction  of  other  Courts  should  be  ex- 
cluded. If  Congress  be  at  liberty  to  give  original 
jurisdiction  to  inferior  Courts,  where  the  constitu- 
tion has  given  it  to  the  Supreme  Court,  it  will  be 
the  easiest  thing  in  nature  to  defeat  that  object, 
which  the  solicitude  of  the  Convention  intended  to 
secure.  If  these  terms  do  not  operate  exclusively 
upon  Congress,  they  cannot  operate  exclusively 
upon  the  States ;  so  that  the  exemption  of  foreign 
ministers  from  liability  in  State  tribunals,  is  not 
secured  by  the  constitution,  but  depends  upon  an 
act  of  Congress,  and  may  be  put  an  end  to  whbn- 
ever  the  National  Legislature  choose. 

In  the  case  of  CohM$  «•  Virginia^  it  ia  said, 
that ''when  the  constitution  dedarea  the  jariadic- 
tion,  incases  where  a  State  shall  be  a  party,  to  be 
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original,  and  in  all  caaes  arising  under  the  consti*     1824. 
tutionora  law,  to  be.  appellate,  the  conclusion  '^^^^^ 
seema  irresistible,  that  its  framers  designed  to  in-        ▼• 
elude  in  the  first  class,  those  cases  in  which  juris- 
diction is  given,  because  a  State  is  a  partj ;  and  to 
include  in  the  second,  those  in  which  jurisdiction 
is  given,  because  the  case  arises  under  the  consti- 
tution, or  a  law.*" 

It  is  allowed,  that  '^  it  majL  be  conceded,  that 
where  the  case  is  of  such  a  nature  as  to  admit  of 
its  originating  in  the  Supreme  Court,  it  ought  to 
originate  there  ;"^  though  it  be  immediately  after- 
wards asked,  ^  can  it  be  affirmed  that  a  State  might 
not  sue  a  citizen  of  another  @tate  in  the  Circuit 
Court  ?^  From  the  whole,  this  final  conclusion 
is  deduced :  ''The  original  jurisdictidn  of  the  Su- 
preme Court,  in  cases  where  a  State  is  a  party, 
refers  to  those  cases  in  which,  according  to  the 
grant  of  power  made  in  the  preceding  clause,  ju- 
risdiction might  be  exercised,  in  consequence  of 
the  character  of  the  party;  and  an  original  $uit 
might  be  imtituUd  in  any  of  the  Federat-Courti, 
not  to  those  cases  in  which  an  original  suit  might 
not  be  instituted  in  a  Federal  Court.'' 

The  result  of  this  reasoning  seems  to  be,  that 
where  the  jurisdiction  of  the  Federal  Court  attach- 
es, in  consequence  of  the  character  of  the  party,  in 
that  case,  no  original  suit  can  be  brought  against  a 
State,  except  in  the  Supreme  Court.    But  if  a 

a  6ir3kMl.ltqi.d93. 
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1834.  State  become  liable  to  an  aetion,  in  a  case  aritiag 
under  the  constitution,  or  a  law  of  the  United 
States,  then  any  of  the  Federal  Courts  may  enter- 
tain jurisdiction. 

We  cannot  think,  that  the  Court  meant  to  as- 
sert this  position  ;  or  that  if  they  did,  they  will  ad- 
herrf  to  it.  No  good  reason  can  be  perceived,  for 
sustaining  a  distinction  of  this  kind.  The  policy 
which  exempts  the  States  from  the  jurisdiction  of 
inferior  Courts,  is  the  same  in  both  cases ;  and  the 
tehns  of  the  constitution  comprehend  the  oqe  class 
of  cases  as  well  as  the  other.  The  words,  ^aU 
coMBj^  embrace  as  fully  a  case  against  a  State,  ari- 
sing under  the  constitution^  or  a  law,  as  Uyy  do  a 
case  between  two  States,  or  between  a  State  and 
a  foreign  State,  The  same  terms  are  ttted  in  de- 
fining the*  extent  of  the  judicial  power  in  tlie  fiist 
class  of  cases  described,  and  the  Court  thus  speak 
of  their  effect :  **  This  dause  extends  ther  jurisdic- 
tion of  the  Court  to  ail  the  cases  described,  without 
making  in  its  terms  aifjr  exception  whatever,  and 
without  any  regard  o  the  condition  of  the  party. 
If  there  be  any  exception^  it  is  to  be  implied  againsi 
the  express  words  of  the  article"  The  same  maj 
be  said,' with  equal  force,  ofi  the  term%  when  em- 
ployed ledeftne  the  original  jurisdiction  of  thd  Sttr 
preme  Court.  '  The  true  reading  and  undefsteDdH 
ing  are,'  ^M'ofl  coMet  affecting  ambassadors^  titner 
public  ministers,  and  consuls,  and  in  oil  thoee  itt 
whibh  a  State  shall  be  a  party,  the  Supreme  Court 
sihaU  have  original  jurisdiction."  If  there  be  any 
exception,  by  which  a  State  can  be  sued  m  an  oii- 
ginal  suit  before  an  inferior  federal  tritiunaL  auch 
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eieeption  must  be  implied  against  the  express  1824* 
words  of  the  article,  and  can  only  be  sustained 
^  upon  the  spirit  and  true  meaning  of  the  constitu- 
tion ;  which  spirit  and  true  meaning  must  be  so 
apparent,  as  to  overrule  the  words  which  its  fra- 
mers  have  employed.'* 

There  is  no  difficulty  ia  giving  full  force  and  ef- 
fect to  the  constitutional  distribution  of  jurisdic^ 
tion,  as  we  interpret  it,  without  touching  the  ap- 
pellate jurisdiction  asserted  in  the  case  of  Coheiu 
V.  Virginia.    By  that  case,  it  is  settled,  that  the 
judicial  power  of  the  United  States  extends  to  a 
class  of  cases  which  cannot  originate  in  any  fede- 
ral tribunal,  and  that  this  jurisdiction  must,  of  ne-- 
oessity,  be  appellate.     The  distribution  of  juris* 
diction  must  be  interpreted  as  if  the  judicial  power 
was  extended,  by  the  letter  of  the  constitution,  to 
thb  class  of  cases,  in  express  terms.    The  first 
member  of  the  sentence  must  be  understood  as 
applicable  only  to  cases  in  which  original  jurisdic- 
tion is  vested  in  the  federal  judiciary.    The  se- 
cond, to  every  description  of  appellate  jurisdiction, 
whether  it  arise  under  the  constitution,  or  be  crea- 
ted by  law*    Thus,  if  a  case  arise  under  the  con- 
stitution, or  a  law  of  the  Union,  in  which  an  origi- 
nal suit  may  be  sued  against  a  State,  the  con^ititu- 
tion  requires  such  suit  to  be  brought  in  the  Su- 
preme Court.    If  a  State  be  plaintiff  or  defendant 
in  a  State  Court,  and  a  question  arise  under  tho 
constitution,  or  a  law  of  the  Union,  and  a  case  be 
made  at  the  trial,  upon  which  the  federjil  judicial 
power  attaches,  the  constitution  authorizes  the 
Supreme  Court  to  exercise  appellate  jurisdiction. . 
VcfL.  IX.  96 
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1d34  There  is  no  occasion  to  confound  the  two  classes 
^'^^^^  Ofcases,  or  tobring  the  two  kinds  of  jurisdiction 
▼.  into  ccJIision.  The  appellate  jurisdiction  of  the 
Supreme  Court  may,  consistently,  be  extended  to 
the  proper  class  of  cases  whfsre  a  State  is  a  party, 
without  so  interpreting  the  constitution,  as  to  sub* 
ject  the  States  to  original  actions  in  the  inferior 
national  tribunals. 

But  whatever  may  be  the  correct  interpretation 
of  the  constitution  upon  this  point,  it  has  long  been 
settled,  that  the  Circuit  Courts  can  exercise  no  ju- 
risdiction but  what  is  conferred  upon  them  by  law/ 
The  judiciary  act  does  notvest  them  with  jurisdic* 
tion  where  a  »State  is  a  party.  On  the  contrary^ 
in  a  case  like  the  present,  it  vests  exclusive  juris* 
diction  in  the  Supreme  Court. 

The  judiciary  act  of  1789,  c.  20.  sec.  13.,  pro- 
vides, that  '^  the  Supreme  Court  shall  have  exclu- 
sive jurisdiction  of  all  controversies  of  a  civil  na- 
ture, where  a  Stace  is  a  party,  except  between  a 
State  and  its  citizens,  and  except  also  between  a 
State  and  citizens  of  other  States,  or  aliens ;  in 
which  latter  case,  it  shall  have  original,  but  not 
exclusive  jurisdiction."  This  act,  which  distri- 
butes and  defines  the  jurisdiction  of  the  difierent 
federal  Courts,  does  not,  in  terms,  vest  the  Circuit 
Court  with  jurisdiction  in  any  case  airisingunder  the 
constitution  or  the  laws  of  the  United  States.  And 
in  Mlfdire  v.  Wood,^  this  Court  decided,  that  this 
portion  of  federal  jurisdiction  could  not  be  exerct- 
aed  by  the  Circuit  Courts,  unless  expready  eonfer- 
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red  by  law.    Neither  docs  this  act  give  jurisdiction     1824. 
to  the  Circuit  Court,  in  any  case  where  a  State  is  a  ^"^^^^ 
party ;  but,  on  the  contrary^  all  original  jurisdic-  ^^  ^r^ 
tion  that  is  given  to  the  federal  judiciary,  where  a 
State  is  a  party,  is  vested  in  the  Supreme  Court, 
and,  with  certain  exceptions,  in  that  Cpurt  exclu- 
sively.    The  case  before  the   Court  comes  not 
within  any  of  the  exceptions;  so  that,  if  it  be  a 
caaeof  federal  jurisprudence,  it  is  exclusively  vest- 
ed in  the  Supreme  Court. 

Should  it  be  conceded,  that  the  State  cannot  be 
sued  in  the  Circuit  Court,  and  an  attempt  made  to 
sustain  the  case  and  the  jurisdiction  against  the 
individuals,  upon  the  ground  of  necessity,  lest  there 
should  be  a  failure  of  justice,  it  may  be  answered : 
First,  that  the  reasons  which  exempt  the  State 
from  direct  responsibility,  operate  at  least  equally 
strong  to  exempt  her  from  indirect  responsibility. 
No  necessity  can  warrant  a  judicial  tribunal  in 
disregarding  the  maxim,  that  that  which  cannot 
legally  be  directly  done,  cannot  rightfully  be  ef- 
fected by  indirection. 

A  second,  and  a  more  decisive  ^answer,  may  be 
given:  the  supposed  necessity  does  not  exist. 
The  case  arises  under  the  constitution  and  the 
charter.  A  suit  direct  against  the  States,  may  be 
prosecuted  in  the  federal  .Courts.*  The  constitu- 
tion has  made  the  State  amenable  to  justice  be- 
fore the  Supreme  Court  of  the  nation.  The  na- 
tional Legislature  have  provided  that  this  jurisdic- 
tion shall  be  exclusive.  It  cannot  be  defeated  or 
Evaded  by  the  selection  of  improper  parties,  in  sub- 
version of  established  practice,  and  of  correct  and 
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1824.  well  settled  principles.  The  bill  might  have  been 
filed  in  the  Supremj?  Court ;  the  injunctioB  might 
have  been  allowed  by  a  Judge  of  that  Court  in  va* 
cation  ;  the  whole  case  might  have  been  proceed* 
ed  in  as  the  framers  of  the  constitution  intended. 
The  high  and  solemn  mepsure  of  citing  a  sovereign 
State  before  a  Court  of  judicature,  to  defend  ite 
attributes  of  sovereignty,  and  the  exercise  of  its 
power,  ought  not  to  be  permitted  to  any  authority 
but  the  highest  tribunal  of  the  nation  I  say  no- 
thing of  consequences ;  I  look  only  to  what  is  fit 
and  proper  in  itself,  adapted  to  the  nature  of  man, 
to  the  organization  of  government,  and  consistent 
with  the  plaia  letter  of  the  constitution. 

If  this  were  not  the  case,  if  the  constitution  had 
conferred  jurisdiction,  but  Congress  had  omitted 
to  make  provision  for  exercising  it  by  the  Supreme 
Court,  in  an  original  form,  still  no  necessity  can 
justify  an  evasive  assumption  of  it  by  any  tribunal, 
much  less -by  one  to  which  the  constitution  never 
intended  to  intrust  it.  The  Bank  mdkt  take  the 
consequences,  as  in  the  case  of  other  men  who 
transact  business,  where  Congress  have  failed  to 
make  provision  fo&  vesting  in  the  Courts  all  the 
jurisdiction  conferred  by  the  constitution. 

In  the  case  of  JIf  InHre  e.  FRi06f,  before  cited, 
this  Court  said, ''  When  questions  arise  under  the 
constitution  of  the  United  States,  in  the  State 
Courts,  and  the  party  who  claims  a  right  or  privi- 
lege under  them  is  unsuccessful,  an  appeal  is 
given  to  the  Supreme  Court ;  and  this*  provision 
the  Legislature  has  thought  sufficient^  at  preMemtj 
for  dl  the  political  purposes  t6  be  answered  by 
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the  elauae  of  the  coiiBtitution  which  relates  to  the     1834. 
aubjeet.^    It  muat  remain  suficient  until  the  law  ^"^^^or^ 

ia  changedt  whatever  inconveoience  may  result  to        ▼• 
•     •••11  U«  8*  Bank* 

mdividuals. 

If,  thetii  the  case  made  in  the  bill  be,  in  fact, 
a  case  against  the  State,  in  which  the  State  is  the 
sole  party  interested,  and  the  defendants  only  mi- 
nisterial agents,  then  the  decree  is  erroneous, 
(1.)  because  the  proper  parties  are  not  before  the 
Court;  (2.)  because  the  Circuit  Court  cannot, 
under  either  the  constitution  or  laws  of  Congress, 
exercise  jurisdiction  over  the  proper  party ;  (3.) 
because  both  the  constitution  and  law  vests  exclu- 
s»M  jurisdiction  of  the  case  made  in  the  Supreme 
Court 

7.  The  last  and  the  most  important  point  in  the 
case  remains  yet  to  be  considered.  It  is,  that  the 
decree  assumes  thiEit  the  Bank  of  the  United  States 
is  not  subject  to  the  taxing  power  of  tlie  State  of 
Ohio,  and  decides  that  the  law  of  Ohio,  the  exe- 
cution of  which  is  enjoined,  is  unconstitutional. 

Upon  this  point,  we  ask  the  Court  to  reconsider 
80  much  of  their  opinion  in  the  case  of  M^CuUodi 
90.  Maryland^  as  decides  that  the  States  have  no 
rightful  power  to  tax  the  Bank  of  the  United 
Stetes. 

The  question,  whether  the  Bank  of  the  United 
States,  as  now  constituted,  is  exempt,  by  the  con- 
stitution of  the  Union,  from  the  taxing  power  of 
the  State,  depends  upon  the  nature  and  charac- 
ter of  the  institution.  If  it  stands  upon  the  same 
foondatioii  with  the  mint  and  the  post  office;  if  its 
can  justly  be  assimilated  to  the  process 
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ahd  proceedings  of  the  federal  Courts,  we  adnnt, 
without  besitation,  tliat  it  is  entitled  to  the  ez* 
emption  it  claims.  The  States  cannot  tax  the  of* 
fices,  establishments^  and  operations,  of  the  na- 
tional government.  It  is  not  the  argument  of  the 
opinion,  in  Jlf^Ctr/2acA  v.  Maryland^  but  the  pre- 
mises  upon  which  that  argument  is  founded,  that 
we  ask  the  Court  now  to  re-examine  and  recon- 
aider. 

Banking  is,  in  its  nature,  a  private  trade;  and 
is  a  business  in  which  individuals  may  at  all  times- 
engage,  unless  the  municipal  law  forbid  iu  Where 
this  is  not  the  case,  it  is  competent  for  individoala 
to  contract.together,  and  create  capital  to  be  em- 
ployed in  lending  money,  and  buying  and  selling 
coins,  bullion,  promissory  notes,  and  bills  of  ex- 
change. No  law  is  necessary  to  authorize  a  coo- 
tract  between  individuals  for  concentrating  capital 
to  be  thus  employed  ;  nor  does  the  business  itself 
depend  upon  any  special  laws  for  its  creation  or 
existence.^  An  association  thus  formed,  may  take 
to  themselves  a  name,  and  may  establish  rules  and 
regulations  to  govern  them  in  the  transaction  of 
their  business,  and  to  determine  their  relative 
rights  and  duties  among  themselves.  The  general 
law  not  only  recognites  the  obligation  of  this  cN>n- 
tract  between  the  parties ;  it  recognises  also  the 
capacity  of  the  association  thus  formed,  tx>  make 
contracts  in  the  name  they  have  assumed,  and  the 
right  of  the  individuals,  as  joint  partners,  or  one 
party,  to  enforce  those  contracts.  The  whole  ie 
a  private  Concerb :  the  capital  is  private  properQr; 
the  business  a  private*  and  individual  trade;  the 
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convenience  and  profit  of  private  men  the  end  and     1824* 
object.     Such  i&  the  true  character  of  a  bank,  con- 
stituted by  individual  stockholders.     Ita  rights  and 
privileges,  its  liabilities  and  disabilities,  are  all    * 
the  rights,  privileges,  liabilities,  and  disabilities  of 
private  persons. 

If  the  individuals  thus  associated  apply  for  and 
obtain,  from  the  legislative  power  of  the  country, 
a  special  law,  creating  them  a  corporation,  what 
change  does  it  effect  in  their  condition  ?  A  better 
answer  cannot  be  given,  than  that  contained  in  the 
definition  of  a  corporation  by  this  Court:  '^  A  cor- 
poration is  an  artificial  being,  invisible,  intangible, 
and  existing  only  in  contemplation  of  law.  Being 
the  mere  creature  of  law,  it  possesses  only  those 
properties  which  the  charter  of  its  creation  con- 
fers upon  it,  either  expressly,  or  as  incidental  to 
its  existence.  These  are  such  as  are  supposed  best 
calculated  to  effect  the  object  for  which^it  was  cre- 
ated. Among  the  most  important  are  immortality, 
and,  if  the  expression  maybe  allowed,  individuality; 
properties  by  which  a  perpetual  succession  of 
many  persons  are  considered  as  the  same,  and  may 
act^as  a  single  individual.  They  enable  a  corpo- 
ration to  manage  its  own  affairs,  and  to  liuld  pro- 
perty, without  the  perplexing  intricar.ies,  the  ha- 
zardous and  endless  necessity  of  perpetual  con- 
veyances, for  the  purpose  of  transmitting  it  from 
hand  to  hand.  It  is  chiefly  far  the  purpou  of 
clothing  bodies  of  men  with  t/iese  qualities  and 
capacities,  that  corporations  were  invented  and 
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1824.  If  the  character  of  a  corjporatioD,  as  here  de« 
^^^^^  fined,  be  regarded  in  granting  a  charter  to  a  bank* 
▼.  ^  ing  company  in  the  case  stated,  the  change  ef- 
fected in  the  condition  of  a  company  by  the  diar* 
ter,  can  be  easily  and  readily  comprehended.  It 
relates  to  their  character,  not  to  their  rights.  It 
would  not  change  the  nature  of  their  business,  bat 
would  afibrd  facility  in  transacting  it.  It  would 
confer  upon  the  whole  one  individual  <|^aracter, 
comprising,  for  particular  purposes,  the  capacities 
of  an  individual ;  but  it  would  exempt  them  from 
liabilities,  only  so  far  as  an  express  exemption  was 
stipulated  or  granted.  By  the  charter,  ther  ^ould 
be  constituted  an  invisible,  intanpble,  and  artifi- 
cial being,  capable  of  perpetual  existence,  and 
of  acting  as  an  individual  in  the  management  of 
their  appropriate  affairs.  But  this  would  operate 
only  to  change  the  form,  it  would  not  alter  the 
substance  of  things.  These  would  still  consist  of 
the  individuals  that  composed  the  association,  and 
of  the  business  in  which  they  were  engaged. 

This  was  distinctly  decided  in  the  case  of  the 
United  8tate$  Bank  v.  Deveaux.^  In  that  case 
it  was  contended,  that  the  character  of  the  indi- 
viduals was  completely  merged  in  the  charter  of 
incorporation.  But  this  Court  adjudged  others 
wise;  they  determined  that  they  could  look  behind 
the  charter,  and  notice  the  character  of  indivi- 
duals; and  the  cases  and  the  principles  upoa 
whicb  this  decision  is  founded,  also  establish,  that 
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Courts  may  look  beyond  the  charter  for  all  sub-     1824. 
atantial  and  beneficial  purposes.  ^'"MonT^ 

When  individuals,  astiociated  to  carry  on  the  ^ 
trade  of  bankings  apply  to  the  Legislature  of  the 
country  for  an  act  of  incorporation,  they  found 
their  application  upon  s^me  benefit  to  be  derived 
to  the  public  from  conferring  upon  them  the  cha- 
racter they  ask.  This  public  benefit  may  consist 
of  the  facilities  afforded  to  the  State,  in  the  ma- 
nagement of  its  fiscal  poncerns;  or  it  may  consist 
in  the  convenience  to  the  community  in  the  trans- 
action of  mercantile  and  other  money  affairs.  It 
may  arise  from  the  payment  of  annual  revenue,  or 
a  stipulated  sum,  into  the  public  treasury.  If  the 
benefit  to  the  public  be  considered  a  sufficient  com- 
pensation for  the  faculty  conferred,  the  corporation 
is  created.  But  from  this  fact,  in  the  language  of 
this  Court,  **  nothing  can  be  inferred  which  changes 
the  character  of  the  institution,  or  transfers  to 
the  government  any  new  power  over  it.  The  cha- 
racter of  civil  institutions  doem  not  grow  out  of 
their  incorporation,  but  out  of  the  manner  in  which 
they  are  formed,  and  the  objects  for  which  ihey 
are  created."* 

If,  then,  a  banking  association  be  formed,  the 
capital  collected,  the  mode  of  transacting  the  busi- 
ness settled,  and  the  whole  concern  regulated  and 
established,  before  any  application  be  made  for  a 
charter,  it  is  clear  that  the  mere  fact  of  enacting  a 
law,  creating  the  association  a  corporation,  could 
not  change  its  character.    It  was  a  company  of 
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1824.  individualsi  conducting  a  private  trade,  before  it 
^"^^^^^  was  incorporated,  and  it  retained  the  same  charac- 
▼.  ter  afterwards.  The  charter  was  granted  to  give 
facility  to  the  individuals  in  the  management  of 
their  private  affairs ;  not  that,  in  virtue  of  that 
charter,  they  might  share  in  the  civil  government 
of  the. country.  For  special  purposes,  it  constitu- 
ted them  an  immortal  being  ;  but  of  this  being  it 
has  been  correctly  said,  that  *^  its  immortality  no 
more  confers  on  it  political  power,  or  a  political 
character,  than  immortality  would  confer  such 
power  or  character  on  a  natural  perspn."* 

If  in  fact  the  incorporation  be  obtained  before 
the  association  i^  formed,  does  it  vary  the  princi- 
ple ?*  It  is  supposed  and  insisted  that  it  does  not. 
If  the  corporation  be  originated  for  the  manage- 
ment of  an  individual  concern  ;  if  it  be  based  upon 
contract  between  individuals;  if  its  great  end  and 
principal  object  be  private  trade  and  private  pro- 
fit, its  character  must  be  the  same,  whether  the 
trade  commenced  precedent  or  subsequent  to  the 
incorporation ;  whether  the  individuals  solicited 
the  charter,  or*  the  Legislature  invited  the  indivi- 
duals. The  character  of  the  association  must  be 
ascertained  by  the  same  rules,  and  it  must  be  sub- 
ject to  the  same  legal  consequences. 

We  may  suppose,  then,  that  individuals  resi- 
dent in  every  part  of  the  Union,  and  in  foreign 
countries,  have  associated  for  the  purpose  of  estab- 
lishing a  bank,  with  a  capital  of  28,000,000  of 
dollars ;  that  they  have  actually  collected  this  ca- 
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pital  together  in  the  city  of  Philadelphia^  andi  no  1824. 
law  prohibiting  such  b  measure,  have  commenced 
trading  as  bankers.  Not  finding  sufficient  em* 
ployment  for  their  capital  at  that  place,  they  estab- 
lish a  banking  house  in  New-York,  one  in  Boston, 
and  one  in  Baltimore,  where  they  carry  on  a  profit- 
able business.  It  is  perfectly  clear,  that  ail  this 
may  be  done,  if  no  State  law  be  contravened,  by 
individuals  in  their  natural  capacities.  But  it  is 
equally  clear,  that  the  capital  thus  employed,  and 
the  business  thus  transacted,  must  be  subject  te 
the  regulations  of  the  respective  States,  and  that 
the  parties  must  be  subject  to  all  the  inconveniences 
and  embarrassments  resulting  from  the  death 
of  its  members,  and  from  the  transfers  of  its  shares 
and  interests ;  from  the  perplexing  intricacies,  the 
hazardous  and  endless  necessity  of  perpetual  con- 
veyances for  transfiirring  their  property,  as  well  as 
the  still  greater  inconvenience  of  pursuing  its  rights 
and  enforcing  its  contracts  in  Courts  of  justice. 

Deriving  great  advantage  from  its  trade,  anxious 
to  extend  it  into  other  States,  and  to  be  relieved 
from  the  embarrassments  incident  to  a  joint  stock 
company  not  incorporated,  the  corporation  apply  to 
the  Congress  of  the  United  States  for  an  act  of  in- 
corporation. But  this  Congress  cannot  confer,  un- 
less the  association  can  be  employed  by  the  na- 
tional government  in  the  execution  of  some  of  the 
powers  with  which  it  is  invested  by  the  constitution. 
All  the  powers  of  the  government  must  be  carried 
into  operation  by  individual  agency,  either  through 
the  medium  of  public  officers,  or  contracts  made 
with  individuals.   Can  any  public  office  be  created, 
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1824.     or  does  ooe  exist,  the  performance  of  which  may, 

^•^[^^^  with  proprietj,  be  assigned  to  this  association, 

T.        when  incorporated  ?   If  such  office  exist,  or  can  be 

U.  8,  Bank.  ^^^^^^^^  th^j^  j|,^j  company  may  be  incorporated, 

th<3it  they  may  be  appointed  to  execute  such  office. 
Is  there  any  portion  of  the  public  business  per- 
formed by  individuals  upon  contracts,  that, this  as- 
sociation could  be  employed  to  perform,  with 
greater  advantage  and  more  safety  to  the  public, 
than  an  individual  contractor?  If  there  be  an 
employment  of  this  nature,  then  may  this  company 
be  incorporated  to  undertake  it. 

There  is  an  employment  of  this  nature.  Nothing 
can  be  more  essential  to  the  fiscal  concerns  of  the 
nation,  than  an  agent  of  undoubted  integrity  and 
established  credit,  with  whom  the  public  moneys 
can,  at  all  times,  be  safely  deposited.  Nothing 
•an  be  of  more  importance  to  a  government,  than 
that  there  should  be  some  capitalist  in  the  coun- 
try, who  possesses  the  means  of  making  advances 
of  money  to  the  government  upon  any  exigency, 
and  whp  is  under  a  legal  obligation  to  make  such 
advances.  For  these  purposes  the  association 
would  be  an  agent  peculiarly  suitable  and  appro- 
priate. There  are  also  other  minor  employments^ 
fiuch  as  the  transmission  of  i\ke  revenue  from  one 
place  to  another,  for  the  performance  of  which 
this  company  would  be  a  most  safe  aud  certain 
agent.  As,  theni  this  association  may  be  thus  con« 
nected  with  the  public  interest,  and  made  usefiil 
«nd  advantageous  to^  the  government,  by  confer- 
ring a  charter  upon  them,  th^  power  of  securiiitg 
to  the  nation  these  benefits,  advantages,  and . 
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▼eniences,  reralts  to  the  National  Legidature.   A     1824. 
just  conatruction  of  their  cooatitutional  powera,  ^^j^^ 
invests  them  with  authority  to  incorporate  a  bank*       ▼. 
ing  company,  upon  the  basis  of  contracting  with 
the  institution  thus  created,  for  the  performance 
of  certain  public  employments,  beneficial  to  the 
nation,  and  necessary  to  be  performed  by  some 
one. 

The  mere  creation -of  a  corporation,  does  not 
confer  political  power  or  political  character.  So 
this  Court  decided  in  Dartmouth  College  v.  Wood* 
toard,  already  referred  to.  If  I  may  be  allowed 
to  paraphrase  the  language  of  the  Chief  Justice^  I 
would  say,  a  bank  incorporated,  is  no  more  a  State 
instrument,  than  a  natural  person  performing  the 
same  business  would  be.  If,  then,  a  natiiral  per- 
son, engaged  in  the  trade  of  banking,  should  con- 
tract with  the  government  to  receive  the  public 
money  upon  deposit,  to  transmit  it  from  place  to 
place,  without  charging  for  commission  or  differ- 
ence of  exchange,  and  to  perform,  when  called 
upon,  the  duties  of  commissioner  of  loans,  would 
not  thereby  become  a  public  officer,  how  is  it  that 
this  artificial  being,  created  by  law  for  the  purpose^ 
of  being  employed  by  the  government  for  the  same 
purposes,  should  become  a  part  of  the  civil  go- 
vernment of  the  country  ?  Is  it  because  its  exist- 
ence, its^capacities,  its  powers,  are  given  biy  law  ? 
because  the  government  has  given  it  power  to 
take  and  bold  property  in  a  particular  form,  and 
to  employ  that  property  for  particular  purposes, 
and  in  the  disposition  of  it  to  use  a  particular 
"  name  f .  because  the  government  has  sold  it  a  nri* 
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1824.  vilege  for  a  large  sum  of  money,  and  has  bargain^ 
ed  with  it  to  do  certain  things;  is  it,  therefore,  a 
part  of  the  very  government  with  which  the  con* 
tract  is  made  ? 

If  the  Bank  be  constituted  a  public  office,  by  the 
connexion  between  it  and  the  government,  it  can- 
not be  the  mere  legal  franchise  in  which  the  office 
is  vested  ;  the  individual  stockholders  must  be  the 
officers.  Their  character  is  not  merged  in  the 
charter.  This  is  the  strong  point  of  the  Mayor 
and  Commonalty  v.  Woody  upon  whi^  this 
Court  ground  their  decision  in  the  JBanA  v.  De- 
vcanXf  and  from  which  they  say,  that  cause  could 
not  be  distinguished,  ^hus,  aliens  may  become 
public  officers,  and  public  duties  are  confided  to 
those  who  owe  no  allegi;  nee  to  the  government, 
and  who  are  even  beyond  its  territorial  limits. 

With  the  privileges  and  perquisites  of  office,  all 
individuals  holding  offices,  ought  to  be  subject  to 
the  disabilities  of  office.  But  if  the  Bank  be  a 
public  office,  and  the  individual  stockholders  pub- 
lic officers,  this  principle  does  not  have  a  fair  and 
just  operation.  The  disabilities  of  office  do  not 
attach  CO  the  stockholders ;  for  we  find  them  every 
where  holding  public  offices,  even  in  the  national 
Legislature,  from  which,  if  they  be  public  officers, 
they  are  excluded  by  the  constitution  in  express 
terms. 

If  the  Bank  be  a  public  institution  of  such  cha- 
racter as  to  be  justly  assimilated  to  the  mint  and 
the  post  office,  then  its  charter  may  be  amendedt 
altered,  or  even  abolished,  at  the  discretion  of  the 
National  Legislature.    All  public  offices  are  craa* 


U.S.  Bank* 


OF  THE  UNITED  STATES.  775 

ted  purely  for  public  purposes,  and  may,  at  any  1834. 
time,  be  modified  in  such  manner  as  the  public  in-  ^"^^^^ 
terest  may  require.  Public  corporations  partake  ^^  ^^^ 
of  the  same  character.  So  it  is  distinctly  ad- 
judged in  Dartmouth  College  v.  Woodward.  In 
this  point,  each  Judge  who  delivered  an  opinion 
concurred.  By  one  of  the  Judges  it  is  said, 
that  ''  public  corporations  are  generally  esteemed 
such  as  exist  for  public  political  purposes  only, 
such  as  towns,  cities,  parishes  and  counties ;  and 
in  many  respects  they  are  so,  although  they  in- 
volve some  private  interests;  but,  strictly  speaking, 
public  corporations  are  such  only  as  are  founded 
by  the  government  for  public  purposes,  where  the 
whole  interest  belongs  also  to  the  government* 
If,  therefore,  the  foundation  be  private,  though 
under  the  charter  of  the  government,  the  corpo- 
ration is  private,  however  extensive  the  uses  may 
be  to  which  it  is  devoted,  either  by  the  bounty  of 
the  founder,  or  the  nature  and  objects  of  the  insti-^ 
tution.  For  instance,  a  bank,  created  by  the  go- 
vernment for  its  own  uses,  whose  stock  is  exclu- 
sively owned  by  the  government,  is,  in  the  strictest 
sense,  a  public  corporation.  So,  a  hospital  created 
and  endowed  by  die  government  for  general  cha- 
rity. But  a  bankf  whose  stock  is  owned  by  pri- 
f>ate persons,  is  a  private  corporation,  although  it 
is  erected  by  the  government,  and  its  objects  and 
operations  partake  of  a  public  nature.  The 
same  doctrine  may  be  affirmed  of  insurance,  canal, 
bridge,  and  turnpike  companies.  In  all  these 
cases,  the  uses  may,  in  a  certain  sense,  be  called 
oublic,  but  the  corporations  are  private;  as  much 
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1824.     sOy  indeed,  as  if  the  franchises  were  vested  in  a 
^^^bo^  single  person/*- 

^-  If  the  Court  adopt  this  reasoning  of  one  of 

themselves,  the  point  is  decided.  The  act  of  in- 
corporation, in  the  case  supposed,  does  neither 
create  a  public  office,  nor  a  public  corporation. 
The  association,  notwithstanding  their  charter, 
remain  a  private  association,  the  proprietors  and 
conductors  of  a  private  trade,  bound  by  contract, 
for  a  consideration  paid,  to  perform  certain  em- 
ployments for  the  government. 

The  qualities  and  capacities  which  are  ordina- 
rily conferred  upon  a  private  corporation,  have  al- 
ready been  stated.  These  Congress  must  have 
power  to  confer,  for  they  cannot  create  a  corpora- 
tion, unless  they  can  confer  the  qualities  and  ca- 
pacities requisite  to  its  constitution.  It  must  be 
remembered,  that  this  power  in  the  National  Le- 
gislature, to  create  a  private  corporation,  is  not  a 
general,  but  a  special  power,  limited  to  cases 
where  the  corjporation,  when  created,  may  be  em- 
ployed by  the  government  as  an  appropriate  agent 
in  the  transaction  of  public  aflfairs.  It  is  not  es- 
sential to  the  creation  or  existence  of  a  corpora- 
tion, that  any  uncommon  or  extraordinary  privilege 
or  exemption  should  be  conferred  upon  it.  It  is, 
therefore,  beyond  question,  that  the  admitted  power 
of  creating,  in  its  strict  and  proper  sense,  does  not 
include  or  imply  a  power  to  exercise  discretion  in 
conferring  privileges.    If  this  be  attempted,  it  is 
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open  for  inquiry,  whotber  sueh  privilege  be  com-     1824. 
patible  with  the  constitution.  ^^'c^borii^ 

Before  the  act  of  incorporation,  the  association,  ▼• 
we  have  supposed,  was  necessarily  subject  to  the 
law  of  the  State  in  which  it  transacted  business ; 
that  law,  whatever  it  might  be,  entered  into  and 
operated  upon  all  their  contracts.  By  that  law, 
their  property  was  protected,  and  for  that  protec- 
tion the  property  was  subject  to  equal  rateable 
taxation.  The  ordinary  qualities  and  capacities 
conferred  upon  a  corporation,  would  not  place  the 
protection  of  the  property  under  a  different  law, 
nor  exempt  it  from  bearing  its  proportion  of  legal 
buhhens.  To  effect  this,  an  extraordinary  provi* 
sion  must  be  inserted  in  the  charter.  This  kind 
of  immunity  is  not  incident  to  a  corporation;  the 
power  to  create  one  does  not  include  the  power  to 
confer  such  immunity  upon  it.  It  is  not  essential 
to.  its  creation  or  existence,  and  is  not,  therefore, 
within  the  sphere  of  national  legislation. 

A  Btate  is  invested  with  constitutional  power  to 
levy  a  tax  upon  stamps,  and  may  extend  its  ope- 
ration  to  all  the  dealings  of  individuals.  It  can- 
not subject  the  transactions  of  the  national  go- 
vei'nment  to  the  payment  of  such  tax,  because  the 
operations  of  that  government  are  national,  and 
not  subject  to  the  power  of  any  of  its  parts.  If 
the  nation  borrow  money,  it  is  competent  for  the 
nation  to  decide  upon  the  evidence  to  be  given  of 
the  debt.  It  would  be  absurd  to  subject  this  na- 
tional measure  to  the  municipal  regulations  of  one 
of  its  parts,  and  thus  permit  a  part  to  assess  a  tax 
upon  ibe  whole.    But  if  the  national  government 
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1824*    incorporate  a  compaiiy  .of  pri?i^  bBiiker%  wbo^ 

^^^^^^^  before  they  received  .tbeir  charter,  were  jobfwt 

▼•       to  the  payment  of  ihia  tax,  their- aubaeeuent  ex- 

emption  from  it  would  not  aeem  to  be  a 


consequence,  unless  they  were  constituted  a  pub- 
lic instituuon.    If  they  remained  <  mere  private 
dealers,  with  only  increased  facilities,  and  a  new 
faculty  conferred  upon  them,  it  would  seem  a  ra- 
tional inference,  that  their  private  duties  and  liabi- 
lities also  remained.     Supposing  them  to  remain  a 
private  corporation  of  trade,  the  tax  collected  from 
them  would  be  abstracted,  not  from  the  national 
treasury,  but  from  the  pockets  of  private  men. 
The  supposition,  that  this  tax  is  incompatible  with 
the  capacity  to  trade,  conferred  in  the  charter,  pro^ 
ceeds  upon  the  hypothesis,  that  that  capacity  par- 
takes of  the  character  of  the  government  that  coit^ 
lers  it,  and  is,  therefore,  supreme.   Unquestionably 
auch  would  be  the  fact,  if  the  Bank  were  a  public 
corporation ;  if  it  were  created  by  the  govemlnent 
for  its  own  uses;  and  if  the  stock  were  exclusively 
owned  by  the  government.     But  if  it  remain  a 
private  corporation,  then  th^  capacity  given  in  the 
charter  ought  to  be  regarded  as  that  which  is  adapt- 
ed to  the  character  of  the  party  receiving  it:  a 
capacity  properly  appertaining  to  private  indivi- 
duals, which  necessarily  imports,  that  it  is  to  be 
enjoyed  like  other  individual  rights^   subject  to 
the  municipal  law. 

A  stamp  duty  is  one  mode  of  collecting  raveooe 
from  individuals  engaged  in  private  trade,  bat  it 
is  not  the  only  mode*  The  principle  which  ex- 
empts the  Bank  of  the  United  States  from  the 


OP  THE  UNITED  STATES.  779 

payment  of  a  stamp  duty  imposed  by  a  State,  is  1824. 
^opposed  to  exempt  it  from  the  payment  of  any 
tax  assessed  by  State  authority.  It  is  deemed  an 
incident  attached  to  the  charter,  because  that  char- 
ter is  conferred  by  the  supreme  authority.  It  is 
said,  that  if  any  other  than  the  supreme  authority 
that  confers  the  faculty,  is  permitted  to  tax  the 
trade  or  business  to  be  carried  on  under  it,  the 
faculty  itself  may  be  rendered  useless,  and  the 
object  of  granting  it  entirely  defeated.  The  power 
to  confer  the  faculty,  and  the  power  to  tax  the 
business,  if  ves|ted  in  different  hands,  are  thus 
held  to  be  incompatible,  and  from  this  incompati- 
bility the  exemption  is  deemed  a  necessary  inci- 
dent to  the  charter,  because,  without  it,  it  cannot 
exist  For  we  must  here  repeat,  that  this  Court 
have  said,  that  a  corporation  "  possesses  only  those 
properties  which  the  charter  of  its  creation  con- 
fers upon  it,  either  expressly,  or  as  incidental  to 
it$  vtry  existence.^^' 

This  position  involves  several  inquiries,  which 
may  be  embraced  in  an^  examination  of  the  rea*- 
eons  assigned  for  considering  this  exemption  as  an 
incident  attached  to  the  charter,  and  in  an  finves- 
tigation  of  the  powers  of  Congress  to  confer  this 
exemption,  in  express  terms,  if  it  cannot  be  sus- 
tained as  incidental  to  the  very  existence  of  the 
Bank. 

The  fact,  that  a  private  corporation,  created  by 
the  sovereign  or  supreme  power,  is  not,  therefore, 
clothed  with  any  portion  of  the  political  character 

0  4  Wheat.  Rep.  686* 
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1824.    or  political  power  of  its  creator,  is  asserted  hj  the 
^<^|^^^^  coneurring  opinions  of  the  Judges  of  this  Court, 
▼.        and  is  established  by  its  judgment  in  the  case  oi 
u.auank-  D^g^^g^^j^  CoUege  v.  Woodwvrd.    That  an  ex- 
emption from  taxation  for  public  purposes,  by  an 
inferior  legislative  power,  is  not  incident  to  a  cor- 
poration created  by  the  supreme  power,  is  a  just 
inference  from  the  doctrines  laid  down  in  the  case 
just  cited)  and  from  the  whole  history  of  private 
corporations,  down  to  the  d^ision  of  this  Court  in 
M^CuUoch  V.  Maryland. 

The  power  of  assessing  taxes  is  always  a  legist 
lative  power;  but  in  our  government,  and  in  that 
of  England,  vfrom  which  many  of  our  institutions, 
and  most  of  our  principles*  of  jurisprudence  are 
derived,  thitf  power  is  exercised  by  other  authori- 
ties thaii  the  National  and  State  Legislatures. 
Counties,  cities,  towns,  boroughs,  and  townships, 
have  bodies  of  magistracy  authorized  to  assess 
taxes  for  various  specific  purposes.  We  have  the 
high  authority  of  Lord  Coke  himself,  that  the 
Justices  of  a  city,  shire,  or  riding,  in  England; 
might  assess  a  tax  upon  the  property  of  a^eorpo-' 
ration,  for  the  repair  of  bridges.*  And  in  Tha 
King  V.  Gardner^  it  was  decided  by  the  Court 
of  King's  Bench,  that  a  corporation  was  subject 
to  be  assessed^  for  poor  rates,  even  as  a  corpora^ 
tion.  In  these  cases,  it  was  not  pretended  that 
exemption  from  taxation  was  an  incident  to  the 
corporation. 

a  2  hut.  697. 700. 
h  Cowjf,  83. 
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If  a  State  Legislature  incorporate  a  company     1824. 
to  construct  a  turnpike  road,  such  charter  would  ^"^^^^ 
be  predicated  upon  the  advantage  the  community        ▼. 
would  derive  from  the  roaJ ;  yet  no  man  would    *  *  ^°  ' 
suppose  that  the  horses,  cattle,  carriages,  and  other 
implements  employed  and  used  by  the  company, 
would  be  exempt  from  county  levies,  poor  rates, 
and  other  burthens  to  which  the  other  property  of 
the  individuals  was  subject.     And  if  a  general  tax 
upon  business  or  income  was  assessed,  it  would 
not  be  pretended  that  the  amount  received  for  tolls 
would  be  exempt  from  this  tax,  upon  the  ground 
that  a  right  to  have  the  corporate  property  and  cor- 
porate business  exempt  from  taxation,  was  an  in* 
cident  of  the  charter.    This  argument  is  appli- 
cable to  every  species  of  individual  business  con- 
ducted by  private  corporations.    If  exemption 
from  any  particular  tax  be  claimed,  it  is  founded 
upon  a  privilege  specifically  granted  in  the  char- 
ter, it  is  not  claimed  as  an  incident  to  the  grant. 

It  is  not  uncommon,  that  almost  every  species  of 
business  carried  on  within  the  boundaries  of  a 
city,  is  subject  to  be  taxed  by  the  city  magistracy, 
for  city  purposes.  Should  this  general  authority 
to  tax,  extend  to  bankers,  money-lenders,  brokers, 
and  others  trading  in  money,  notes,  stocks,  bills  of 
exchange,  &c.,  would  the  mere  fact,  that  the  sove- 
reign authority  granted  to  the  individual  or  indivi- 
duals carrying  on  any  one  of  these  employments, 
a  corporate  character,  operate  to  exempt  such  in- 
dividual or  individuals  from  the  payment  of  a  city 
tax,  to  which  he  was  liable  before  the  corporate 
character  was  bestowed  upon  him  ? 


V. 
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1824.  Private  corporations,  emanating  from  State  mt^ 
"^-g^^^^  thority,  and  ultimately  connected  with  the  private 
and  public  ivelfare,  are  numerous  in  all  our  com- 
mercial cities.  Such  are  fire  and  marine  insurance 
companies.  Are  these  regarded  as  exempt  from 
taxes  assessed  by  the  city  magistrate^  ?  Have  they 
ever  claimed  such  exemption  ?  Has  it  ever  been 
conceded  to  them  ?  In  all  the  cases  put,  it  is  evi- 
dent, that  the  body  of  inferior  magistracy,  authori- 
zed to  levy  a  tax,  if  they  be  not  limited  as  to  the 
amount,  which  is  frequentiy  not  the  case,  may  as- 
sess upon  the  corporation  an  amount  which  their 
business  could  not  pay,  and  thus  defeat  the  object 
for  which  the  charter  was  obtained.  That  sudi 
exemption,  as  an  incident  of  their  chiurter,  has  ne- 
ver been  claimed  by  such  corporations,  is  strong 
proof  that  it  was  not  supposed  to  exist. 

It  may  be  said,  that  the  inferior  ipagistracyand 
the  corporations,  in  the  cases  supposed,  botii  de- 
rive their  authority  from  the  same  source,  and  that 
it  is  competent  for  the  authority  that  created  both, 
so  to  regulate  and  control  their  operations,  as  to 
prevent  one  from  being  destroyed  by  the  othen 
This  may  be  granted,  without  affecting  the  argu- 
ment. If  the  exemption  be  incident  to  the  corpo- 
ration, regulations  are  unnecessary.  The  paww 
of4he  national  Legislature  to  confer  tbis  exemp- 
tion, upon  a  corporation  created  by  it,  in  express 
terms,  is  one  thing.  Tl^t  it  exists  as  an  incident 
to  the  charter,  without  any  express  provistiHiy  is  a 
veiy  different  proposition. 

It  is  distincdy  admitted,  in  the  ease  of  Jf  Ctil- 
loeh  V.  Mtmflandf  tliat  the  leal  property  <»f  the 
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Bank  may  be  taxed,  and  that  the  stock  held  by  re-     1 824. 
sidenta  of  the  State  maybe  taxed.    But  it  is  aa-  ^^^^bor^ 
aertedy  that  the  operations  of  the  Bank  are  ex*        ▼. 
enipt^  because  they  are  the  means  of  the  national    *  *  ^  * 
government ;  and  it  is  only  by  the  total  exemp- 
tion of  the  operations  of  the  Bank  from  the  taxing 
power  of  the  States,  that  our  institutions  can  be 
relieved  from  the  absurdity  of  a  power,  in  one  go- 
vernment, to  pull  down  what  another  may  build 
up,  and  a  right  in  one  government  to  destroy  what 
there  is  a  right  in  another  to  preserve. 

But  if  the  real  property  of  the  Bank  and  its 
stock  may  be  taxed,  it  is  as  completely  within  the 
powar  of  the  States  to  destroy  it  by  taxation,  as  it 
is  by  taxing  its  operations.    The  States  may  tax 
the  stock  ovraed  by  its*  citizens,  so  high  as  to  com- 
pel them  to  retain  it  at  a  loss.    Every  State  iq  the 
Union,  by  adopting  this  course,  may  parajize  the 
operatipns  of  the  Bank,  as  effectually  as  in  any 
other  mode.    If  the  States  <act  in  concert,  there  ia 
an  end  of  the  Bank;  and  that  which  the  national 
government  have  built  up,  is  prostrated  by  the 
States.    The  concessipii,  then,  that  the  exemp- 
tion is  qualified^  admits  the  very  mischief  which  it 
ji  set  up  to  prevent.    Whatever  misapprehension 
may  have  prevailed  with  respect  to  the  operations 
of  the  Bank,  it  certainly  never  can  be  asserted,  that 
the  individual  stock  of  the  members,  or  the  rejod 
eatate  of  the  companyi  are  the  means  of  the  go^ 
vemmenty  and,aa  such,exemptfrotti  taxation.  And 
while  these  are  subject  to  taxation  by  the  Stateei, 
it  would  seein  difficult  to  sustain  the  position  upon 
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1824.    which  the  operations  of  the  Bank  are  held  to  be 
exempt. 

We  can  well  understand,  how  an  absolute  ex* 
emption  may  be  a  consequence  of  the  character  of 
the  corporation  established.  Certainly  it  wonld 
be  an  incident  of  this  Bank,  were  it  established 
solely  for  public  use,  and  were  the  stock  whol- 
ly owned  by  the  nation.  But  a  qualified  exemp- 
tion must,  in  its  very  nature,  depend  upon  specific 
provision.  It  is  so  connected  with  considerations 
of  policy,  and  interwoven  with  the  exercise  of  dis- 
cretion, that  it  cannot  be  conceived,  how  it  is  to 
exist  otherwise  than  by  special  creation  or  enact- 
ment. 

No  such  exemption,  either  general  or  qualified, 
has  heretofore  been  regarded  as  an  incident  to  the 
creation  of  a  private  corporation.  On  the  contra- 
ry,  every  corporate  privilege  beyond  the  creation 
of  individuality  of  character  and  of  capacity,  has 
been  founded  upon  special  grant.  In  ^e  case  of 
Head  v.  the  Providence  Insurance  Campany^^ 
this  Court  declared,  that  a  private  company,  ^  in 
its  corporate  capacity,  is  the  mere  creature  of  the 
act  to  which  it  owes  its  existence.  It  may  cor- 
rectly be  said,  to  be  precisely  what  the  incorpora- 
ting act  has  made  jt,  and  to  be  capable  of  exerting 
its  faculties  only  in  the  manner  in  which  that  wd 
authorizes."  And  this  principle  has  been  recog- 
nised in  every  case  where  the  right%  privileges 
and  powers  of  a  corporation  have  been  ocmsider- 
ed,  except  in  respect  to  the  Bank. 

a  2  CroRcty  l6r. 
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If  we  examine  the  claim  ofthis  particular  corpo.    1824. 
ration,  to  attach  to  itself  this  exemption,  as  inci-  ^'^q^^^ 
diant  to  its  charter,  upon  what  ground  is  it  to  be         ▼• 
distinguished  f>om  private  corporations  generally  ?    -  '   ^^ 
h  is  said,  that  it  is  an  instrument  employed  by  the 
national  government  in  the  execution  of  its  powers, 
and  for  that  reason  cannot  be  taxed ;  that,  in  this 
particular,  it  is  distinguishable  from  all  other  cor- 
porations. 

In  what  sense  is  it  an  instrument  of  the  govern* 
mcnt?  and  in  what  character  is  it  employed  as 
such  P  Do  the  government  employ  the  faculty^ 
the  legal  franchise,  or  do  they  employ  the  indivi- 
duids  upon  whom  it  is  conferred  ?  and  what  is  the 
dbture  of  that  employment  ?  does  it  resemble  the 
post  office,  or  the  mint,  or  the  custom  house,  or  the 
process  of  the  federal  Courts? 

The  post  office  is  established  by  the  general 
government  It  is  a  pubKc  institution.  The  per- 
sons who  perform  its  duties  are  public  officers.  No 
individual  has,  or  can  acquire,  any  property  in  it. 
For  all  the  services  performedji  a  compensation  iM 
piEud  out  of  the  national  treasury;  and  all  the  mo- 
ney received  upon  account  of  its  operations,  is  pub^ 
lie  property.  Surely  there  is  no  similitude  be- 
tween this  institution,  and  an  association  whoctrade 
upon  their  own  capital,  for  their  own  profit,  and 
who  have  paid  the  government  a  million  and.  a 
hidf  of  ddlara  for  a  legal  character  and  name,  in 
which  to  condact  their  trade. 

Again:  the  business  conducted  through  the 
igency  of  the  post  office,  is  not  in  its  nature  a  pri«» 
vale  business.    It  is  of  a  public  characteri  and  the 

Yon.  IX.  98 
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1824.  charge  of  it  is  expressly  conferred  upon  Coiigresi 
^^^^^^  by  the  coDstitution.  The  business  b  created  by 
V.  law,  and  is  annihilated  when  the  law  is  renealed. 
But  the  trade  of  banking  is  strictly  a  private  coo* 
cem.  It  exists  anti  can  be  carried  on  without  the 
aid  of  the  national  Legislature.  Nay,  it  is  only 
under  very  special  circunistances,  that  the  national 
Legislature  can  so  far  interfere  .with  it,  as  to  facili- 
tate its  operations. 

The  post  office  executes  the  yarious  dttties  as- 
signed to  it|  by  means  of  subordinate  agents.  The 
mails  are  opened  and  closed  by  persons  invested 
with  the  character  of  public  officers..  But  they  «re 
transported  by  individuals  employed  for  that  pur- 
pose, in  their  individual  character,  which  employ- 
ment is  created  by  and  founded  in  contract.  .'To 
such  contractors  no  official  character  b  attached. 
These  contractors  supply  horses,  carriages,  and 
whatever  else  is  necessary  for  the  transportatioii 
of  the  mails,  upon  their  own  account.  The  whole 
is  engaged  in  the  public  service.  The  contractor, 
his  horses,  his  carriage,  his  driver,  are  all  in  pub- 
lic employ.  But  this  does  not  change  their  cha- 
racter. AlLthat  was  private  property  before  the 
contract  was  made,  and  before  they  were  engaged 
in  public  employ,  remain  private  property  still. 
The  horses  and  the  carriages  are  liable  to  be  tax- 
ed as  other  property,  for  every  purpose  for  which 
property  of  the  same  character  is  taxed  in  the  place 
where  they  are  employed.  The  reason  is  plain  : 
the  contractor  is  employing  his  own  means  to  |m>- 
Blote  his  own  private  profits  and  the  tax  ooUeoted 
tB  from  the  iiidividual,  though  assessed  opon  lbs 


OF  THE  UNITED  STATES*  787 

means  he  uses  to  perform  the  public  senrice.    To     1824. 
tax  the  transportation  of  the  mails,  as  such,  would  ^"^^^^^^ 
be  taxing  the  operations  of  tbegovernment,  which     ^* 
could  not  be  allowed.    But  to  tax  the  means  by 
which  this  transportation  is  effected,  so  far  as  those 
means  are  private  property,  is  allowable ;  because 
it  i^tracts  nothing  from  the  government ;  and  be- 
cause, the  fact  that  an  individual  employs  his  pri- 
vate means  in  the  service  of  the  government,  at- 
taches to  them  no  immunity  whatever. 

It  is  only  in  this  character,  that  the  Bank  is  in 
public  employ.  The  business  it  transacts  for  the 
government,  originates  in  contract.  It  receives 
the  public  treasure  upon  deposit,  and  pays  it  oat 
upon  the  checks  of  the  proper  officer.  This  is  an 
individual  business,  transacted  for  the  government 
precisely  as  if  it  were  an  individual  concern.  It  re- 
ceives the  cash  of  individuals  upon  deposit  in  the 
same  manner,  and  in  the  same  manner  pays  it  out* 
It  is  one  department  of  its  trade,  by  which  it  makes 
individualprofit.  Any  private  person,  or  moneyed 
corporation,  may  be  employed  to  do  the  same 
thing ;  and  as  to  that,  would  be  in  the  employment 
of  the  government ;  would  be  an  instrument  used 
by  the  government:  a  me^ns  of  executing  its 
powers.  Yet  it  has  never  been  supposed,  that 
sttcn  employment  constituted  a  public  office,  or 
that  the  person  employed  was  thereby  invested 
with  official  character.  All  these  contracts  are 
made  with  a  view  to  the  profitable  employment  of 
individual  exertion,  and  are  performed  by  indivi- 
dual means,  in  the  private  personal  ehnacter  ef 
the  bootraetor*    They  are,  of  coursea  subjeot  15 
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18244  tbe  municipal  law;  by.it  they  must  be  protaeted 
and  eoforcecly  and,  therefore,  cannot  be  exempt 
from  its  exactioiis. 

The  carriages  and  horses  of  the  contractor  ibr 
transporting  the  mail,  is  a  stronger  case  than  that 
pf  the  Bank.-  The  transportation  of  the  raiiil  is 
ihe  principal  object  for  which  the  team  and  vehi- 
cle are  engaged ;  tlie  business  of  cmrrying  paasen- 
genrs  and  baggage,  is  merely  incidental.  Public 
service  is  the  first  great  object ;  its  employment 
i|if  a  means  of  travelling,  by  individuals,  is  but  se- 
oondary.  But  in  the  case  of  the  Bank,  the  pri- 
vate trade  of  the  company  is  the  great  object  of 
pursuit,  and  the  end  of  their  exertions ;  the  pub- 
lic buhiness  is  subordinate  and  incidental,  and  is, 
in  reality,  a  very  essential  means  of  promoting 
that  private  gain,  which  is  the  principal,  if  not  the 
sole  object  of  the  corporation. 

Again — In  the  case  of  the  mail,  the  contractor 
wceives  a  stipulated  sum,  as  a  compensation  for 
his  services.  He  takes  upon  himself  a  burthen- 
some  and  hazardous  employment.  But  the  Bank, 
on  the  contrary,  receive  a  privilege,  a  substantial 
pecuniary  advantage,  resulting  necessarily  in  the 
augmentation  of  the  private  individual  wealth  of 
the  stockholders ;  of  this  advantage  they  are  the 
purchwers,  not  for  the  public  account,  but  for  pri* 
vate  use. 

The  post  office^  as  such,  that  is,  the  mere  legal 
entity  created  by  the  law,  cannot  be  taxed,  because 
it  hi  a  public  institution.  The  moneys  received 
for  postage  cannot  he  taxed^  because  they^are  pub- 
lic property.  This  immuni^iittepheB'tQ  their  pirii- 
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lie  character.  But  the  building  in  which  the  poat  1824. 
office  ia  kept^  ia  a  proper  subject  of  taxation,  be- 
cauaiD  it  ia  private  property  ;  and  the  fact,  that  it 
18  an  inacrument  uaed  or  employed  by  the  govern- 
ment, in  the  execution  of  its  powera,  attaches  to  it 
no  immunity* 

The  mint^  the  cuatom  houae,  the  process  of  the 
federal  Gourta,  bear  still  less  analogy  to  the  Bank 
than  the  poat  office.    They  partake  less  of  the 
character  of  private  business.    The  functions  they 
perform  are  more  palpably  of  a  public  nature,  re- 
quiring the  perapnid  agency  of  individuals,  rather 
than  the  employment  of  private  property  in  their 
performance;  eapecially  the  papers  of  the  custom 
house,  and  the  proceedings  of  the  federal  Goorta. 
However  much  individuals  may  be  interested*  is 
the  existence  and  preaervation  of  tbeae  documented 
]ret  they  are  not,  in  their  nature,  aubjects  in  which 
a  right  of  property  can  be  acquired.    If  it  eter 
could  have  beei)  auppoaed  that  these  were  aobj^ittfer 
of  taxation  by  the  States,  the  argument  of  the 
opwion  in  the  caae  of  M*duUoch  9.  Maryland, 
demoiiatratea  the  abaurdity  of  such  auppoaition. 
Becauae  to  all  theae  iikatitutiona  exemption  fromf 
State  taxation  ia  attached,  aa  an  incident  easential 
to  their  very  exiaten<^«,  it  doea  not  follow  that  the 
aame  exemption  attachea  to  the  Bank,  unleaa'  ita 
chaneter,  end,  and  object,  are  the  aame.  It  seems 
to  oa  impoaaible  that  thb  can  be  maintained.    If 
it  eamiot,  what  ia  there  peculiar  to  the  cohatiiy- 
tioQ  of  thia  corporation,  that  ahoujd  attach  to  its 
charter  an  exemption  not  incident  to  other  corpo- 
raticma.^  Surely  aome  foundation  for  thia  very  ex- 
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1824.  traordinafy  character,  unknown  to  other  establtab- 
ments  of  the  same  nature,  ought  to  be  made  out 
by  those  who  claim  it. 

I  am  aware,  that  an  indefinite,  indistinct^  con* 
fused  idea  exists,  by  which  the  charter,  and  the 
private  trade,  and  the  stockholders,  and  the  go- 
vernment, are  combined  together,  and  the  whole 
made  to  produce  a  something  which  cannot  welt 
be  defined,  buf  which  is  called  a  public  institutioB. 
This  might  produce  some  legal  effect,  if  we  were 
compelled  to  contemplate  this  something  only  as  a 
creation  of  the  national  government,  by  the  name 
of  the  Sank  of  the  United  States.  If  its  legal 
envelope,  and  legal  name,  constituted  its  whole 
character,  or  if  these  could  be  used  so  as  to  shat 
out  all  further  inquiry  into^that  character,  its  daini 
to  the  incidents  and  immunities  of  a  public  insti- 
tution might  rest  upon  some  sort  of  foundatioe; 
But  this  misconception  of  its  character  vanisiies^ 
when  we  are  permitted  to  examine  all  its  constituent 
parts.  We  have  seen  that  the  persons  who  com^ 
pose  it  are  not  public  officers ;  that  the  business 
it  pursues  is  not  a  public  business,  and  that  its 
agency  for  the  government  is  that  of  a  private  in- 
dividual :  from  none  of  which  it  can  derive  any  ex^ 
emption  not  common' to  private  corporations. 

The.  charter  itself;' abstracted  from  the  indivi- 
duals upon  whom  it  is  conferred,  must  be  without 
any  operative  effect.  It  is  in  the  nature  of  »  grant; 
but  a  grant  is  nothing,  unless  there  be  a  grantee 
to  take,,  as  well  aa  a  subject  to  be  granted.  When 
an  association  of  individuals  is  formed,  and  enti- 
tle themselves  to  a  grant  of  corporate  franchises, 
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to  wto  give  operative  effect  to  that  grant,  tbejr  1824. 
acquire  io  it  a  private  vested  right;  it  becomes 
ibeir  private  property;  and  so  long  as  th6y  comply 
with  its  terms,  they  can  no-more  be  clisturbed  in 
the  possession  of  it,  by 'the  grantors,  than  by  a 
third  person  or  stranger.  Suph  is  the  situation  of 
the  Bank.  The  charter  is  their  property,  derived, 
to-  be  sure,  from  a  public  grant,  but,  nevertheless, 
as  distincdy  the  private  property  of  the  individuals, 
as  if  derived  from  a  contract  or  grant  from  indivi- 
duals, its  former  proprietors.  Why  is  it  an  inci- 
dent to  this  species  of  property,  that  it  should  Ve 
exempt  from  taxation  by  the  States? 

One  reason  only  is  offered.     It  is  granted  by  the 
national  government;  and  if  the  States  can  tax 
it,  they  may,  in  effect,  render  it  useless  to  the 
grantees.    But  the  States  may  confessedly  exer- 
cise this<power  over  the  employments  and  property 
of  individuals.    All  property  is  held  subject  to  it, 
when  held  by  individuals,  no  matter  whence  it  is 
derived.    In  Ohio,  the  State  cannot  tax  the  public 
lands,  while  owned  by  the  government,  nor  for 
five. years  after  they  become  the  property  of  indi- 
viduals*.   She  is.  bound  by  compact  on  this  point. 
But  it  never  was  conceived,  that  because  it  was 
once  owned  by  the  nation,  and  the  title  to  the  iodi<p 
vidual  derived  from  a  national  grant,  the  States 
eould  not  tax  it.    Restricted  as  this  power  of  taxa- 
tion b  in  the  State  of  Ohio,  yet  there  can  be  no 
poaaible  difficulty  in  so  employing,  it,  as  to  defeat 
aU  fiiture  sales  of  public  lands  within  that  State. 
It  is  only  to  provide  by  law  for  assessing  such  tax 
upon  dl  lands  hereafter  sold;  to  be  collected  after 
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1824.     the  expiration  of  five  years  from  the  side,  as  woald 
^^^^^^^  render  the  Itfnds  a  burthen  to  the  proprietor,  and 
V.       the  object  would  be  effected.     Yet  the  power  to 
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do  this  would  hardly  be  hcj^d  a  aufficient  gMund 
for  attaching  to  lands  thus  sold,  an  eieroption  from 
State  taxation  as  incident  to  the  grant.  Why 
should  a  grant  of  franchi^s  be  distinguislied  from 
a  grant  of  land,  when  thi^  grantee;  in  both  Mflee, 
receives  it  in  confirmation  of  a  pufrchasefromftfrn 
goveVnment,  to  be  held  as  his  own  individual  pra^ 
party  ^  We  are  warranted  by  the  opinioA  of  at 
least  one  of  the  Judges  of  this  Court,  in  aaaertiiig, 
that  '^  a  grant  of  fronchii^es  is  not,  in  point  of  |»rin- 
eiple.  distinguishable  from  a  grant  cf  any  other 
prbperty."*  If  this  be  correct,  then  there  can  be 
na  reason  for  attaching  any  exemption  to  a  grant 
of  frandhiBes,  because  the  grant  is  conferred  l*y 
the  national  government.  The  grantee  must  faolJ 
the  property  subject  to  all  the  burthens  wh-'^k 
might  be  imfiosed  upon  it,  had  he  obtained  it  fixHn 
any  other  source. 

It  may  be  objected,  that  this  doctrine  asserts' a 
power  in  the  S^ateti  to  tax  the  patent  rtghtiy  granted 
by  the  national  government.  And  why  not?  Bjr 
tfaegrantitisconstitued  individual  property;  boC 
ddes  the  power  conferred  upon  the  national  go- 
viBrnment,  to  secure  to  the  authors  of  .useful  in* 
ventions  the  exclusive  use  of  their  machines,  ne- 
cessarily attach  to  the  patent  for  such  excluri^ 
right  ail  exemption  from  taxation  atoo  ?  Is  it  mrt 
etf btigh,  that  itie  ittyentbr  of  a  new  speciietf  of  pro* 
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petty  may  be  secured  in  a  monopoly  of  its  employ-*     18S!4. 
ment  P    Does  the  mere  fact  of  conferring  such 
monopoly,  of  necessity  imply  a  right  to  enjoy  it 
exempt  from  the  burthens  to  which  other  property 
is  subject  ?    How  far  is  this  exemption  to  be  car-* 
tied  ?    Would  it  exempt  a  steam  loom  from  a  ge«- 
neral  tax  upon  looms?  or  a  steatn  mill  from  a  ge-* 
neral  tax  upon  mills?    Would  a  barrel  of  flour  bo 
subject  to  taxation,  if,  in  the  process  of  manufao-- 
tory,  it  were  carried  from  the  meal  chest  to  the 
cooling  room  upon  a  miller's  shoulder;  but  ex^ 
vmpt  if  it  were  hoisted  by  elevators,  or  gathered 
to  the  bolt-hopper  by  a  hopper  boy?    Does  this 
exemption  attach  to  the  grant,  only  in  the  hands 
of  the  monopolist,  or  extepd  also  to  his  grantees 
of  the  monopoly?    Is  the  exemption  to  be  with- 
drawn  so  soon  as  the  invention  passes  into  the 
hands  of  the  mechanic  for  practical  purposes?  or. 
does  it  adhere  to  the  machinery,'  and  attach  to  the^ 
fabric  manufactured?     At  whatever  point  it  is 
withdrawn,  the  some  consequences  may  follow. 
The  power  of  0tate  taxation,  if  it  attach  at  all^ 
may  be  so  used  as  to  render  the  patent  of  very 
little  value.    If  the  patent  itself,  or  the  machinery 
when  constructed,  or  the  employment  of  such  ma« 
chinery,  or  the  fabrics  manufactured  by  it,  may  be 
tiixed,  an  excessive  tax  can,  in  one  way  as  well 
as  another,  affect  the  benefits  derived  by  the  pa- 
tentee from  thepatedt,  and  may  eveil  preveiit  its 
use.    8till,  in  tiiis  respect,  it  standii  lipon  the. 
same  footing  with  oUi4r  priva^  property,  and 
there  is  no  soilnd  teasdii  tot  eoM^tig  iipoft  it  aiiy 
Vol.  IX.  100 
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1824.  higher  privilege-  Eveiy  thing  in  the  natare  of 
prc^rtjr^  produced  by  the  labour  of  the  husband- 
V~^  pan  and  the  mechanic,  may  be  taxed.  They  have 
BO  other  sequrity  that  the  tax  may  not  be  exceaaive 
and  oppressive,  than  what  is  afforded  by  their 
weight  in  the  government,  and  a  sense  of  justice 
in  legislative  assemblies.  If  the  powers  of  genius 
oe  so  applied  as  to  produce  any  thing  in  which  the 
inventor  claims  a  property,  this  product  of  labour 
must  be  treated  as  other  productions  of  the  same 
elass.  No  speoial  exemptions  are  necessary  inci- 
dents of  its  invention  or  creation.  So  far,  then, 
as  there  is  a  just  analogy  between  the  Bank  and 
patent  rights,  so  far  they  are  alike  to  be  looked 
upon  as  private  property,  and  mo  exemption  from 
taxation  can  be  conceded  to  either,  as  an  incident 
of  the  franchise  conferred  upon  them  by  a  gnnt 
from  the  National  Legislature. 

liMit  of  all,  thid  exemption  from  taxation  is  not 
an  incident  essential  to  the  very  existence  of  the 
Baiik;  the  Bank  may  exist  witfaoift  it ;  may  exiat 
beneficially  without  it,  as  we  contend,  did  exiat 
for  twenty  years  without  it,  and  waa  extensively 
useful.  This  exemption  may  conduce  much  to  fta 
convenience,  and,  perhapa,  very  considerably  to 
its  profit.  But  many  thin^  may  be  convenie&t 
and  beneficial  in  the  account  of  mercantile  profit 
or  Bank  dividends,  which  are  not  neceaaary  to 
the  very  exiatence  of  the  corpontioa.  Ceitainiy 
the  exemption  from  taxation  ia  of  this  alMffactar. 
It  19  not  incident  to  4be  carporatio«.  IfnornsaDfy 
to  secure  to  it  tbo  moat  benefimal  aaeaof  its  eor- 
porate  franchises,  it  must  obtain  it  by  a  special 
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gitiot ;  it  must  be  specially  inserted.  An  inquiry, 
how  far  Congresc  have  constitutional  power  to  do 
this,  were  they  to  attempt  it^  would  still  further 
elucidate  the  erroneous  character  of  the  position,  ' 
that  it  is  an  incident  of  the  charter,  independent 
of  special  grant. 

Mr.  Clay^  for  the  respondents,  declined  arguing 
the  question  of  the  right  of  the  State  of  Ohio  to 
tax  the  Bank,  considering  it  as  finally  determined 
by  the  former  decision  of  the  Court,  which  was 
supported  by  irresistible  arguments,  to  which  he 
could  add  no  farther  illustration.  But  this  was 
not,  like  the  law  of  Maryland,  a  case  of- taxation. 
It  was  a  law  enacted  for  the  purpose  of  expelling 
the  branches  of  the  Bank  from  the  State  of  Ohio, 
by  inflicting  penalties  amounting  to  a  prohibition. 
It  might  be  called  a  bill  of  pains  and  penalties. 
An  examination  of  its  provisions,  would  show, 
that  the  penalties  were  greater  in  amount  than  the 
entire  dividends.  It  was  unequal  and  unjust  in  its 
operations.  It  was  a  confiscation,  and  not  a  tax. 
It  was  the  same  on  the  branch  at  Cincinnati,  which 
had  a  capital  of  one  million  and  a  half,  with  that 
at  Chilicothe,  which  had  only  a  .capital  of  half  a 
million  of  dollars.  It  was  obvious,  that  if  one  State 
could,  in  this  manner,  expel  one  of  the  offices  of 
discount  and  deposit  from  its  territory,  every  State 
might  do  the  same  thing.  If  one  State  may  ex- 
pel a  branch,  another  State  may  expel  the  parent 
Bankitiself;  and  thus  this  great  institution  of  the 
national  government,  would  be  extirpated  and  de- 
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1824.    strayed  by  the  local  governments,  within  whose 
territoryit  ww  established. 

Is  it  possibte,  that  against  this  highly  penal  law, 
there  is  no.  preventive,  peaceable  remedy  ?  that 
the  Bank  must  submit  to  the  alternative  of  with- 
drawing its  branches,  or  of  paying  the  penalty  ? 
that  it  must  do  this,  not  for  one  year,  but  for  the 
whole  pexiod  of  its  existence  ?  Is  it  possible,  that 
our  jurisprudence  should  be  so  defective,  that 
the  law  of  the  whole  may  be  defeated  in  its  opera- 
tion by  a  single  part  ?  that  if  a  State  should  lay  a 
duty  on  imports  or  tonnage,  contrary  to  the  ex- 
press provisions  of  the  constitution,  no  adequate 
means  eduld  be  fonnd  to  prevent  its  collection  by 
Uie  officers  of  the  State  government  ? 

All  these  propositions  must  be  maintained  by 
out  opponents,  or  they  must  surrender  their  cause. 
It  is,  accordingly,  contended  by  them,  that  the  re- 
Qiedy  is  misconceived,  (1.)  because  the  State  is 
not  made  a  party.  But  if  euch  parties  are  before 
the  Ct>urt^  as  will  enable  it  to  make  an  effectual 
decree,  it  will  proceed,  although  there  be  impro- 
per parties  made,  or  parties  omitted,  who  might 
have  been  made.  Such  is  the  practice  where  ju- 
risdiction is  sustained  in  th^  Circuit  Court  against 
some  parties,  against  whom  an  effectual  decree 
can  be  made,  although  others  are  omitted,  on  ac-^ 
eount  of  theii;  being  absent,  or  citizens  of  the  i 
State  widi  the  plaintiff.  The  true  ground  i 
to  be,  that  if  the  Court  can  give  redress ;  if  its  de- 
cree, can  be  repdered  effectual;  if  the  party  can 
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be  put  in  possession  of  the  thing  claimed,  the     1824. 
Court  will  proceed.    Here  the  party  omitted,  is  a  ^"^^J^^ 
sovereign  State,  who  is  entirely  exempt  from  juris-        v. 
diction.  The  Court  will,  therefore^  proceed  against 
the  other  proper  parties. 

But  it  is  also  insisted,  that  the  remedy  is  mis- 
conceived, because  a  State  is  the  real  party  de- 
fendant. Wo  deny  that  a  collateral  or  contingent 
interest,  will  necessarily  make  a  party  who  must 
be  joined. 

The  State  is  not  a  formal  party  on  the  record  ; 
and  that  the  State  is  not  necessarily  a  party,  by 
reason  of  its  incidental  interest,  is  conceded  by  the 
admission,  that  the  Bank  might  have  recovered  in 
trover,  trespass,  or  detinue,  agrainst  the  defend- 
ants, who  actually  took  the  money.  That  the  suit 
concerns  the  public  acts  of  an  officer  of  the  State 
government,  who  is  one  of  the  defetidants,  does 
not  make  the  State  itself  a  necessary  party.  This 
is  the  settled  law  of  the  Court.  In  the  case  of  the 
United  States  re.  Feten/"  it  was  held  that,  although 
the  interests  of  a  State  may  be  ultimately  affected 
by  the  decision  of  a  cause,  yet  if  an  effectual  re- 
medy can  be  had,  without  making  the  State  a  de- 
fendant to  the  suit,  the  Courts  of  the  United  States 
are  bound  to  exercise  jurisdiction.  So,  in  Eng- 
land, in  the  Grenada  case,  the  fiscal  rights  of  the 
sovereign  were  drawn  directly  in  question,  and 
finally  determined,  in  a  suit  brougnt  by  an  indivi- 
dual, to  recover  back  from  the  collector  of  thocus^ 
toms  of  the  island,  the  amount  of  duties  unconsti- 

«  5  Cranck,  115. 
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1S24«  tutionally  levied  by  that  officer/  The  party  there 
was  not  compelled  to  resort  to  his  petition  of  right, 
or  any  other  mode  of  proceeding  peculiar  to  claima 
against  the  crown.  The  immnnicy  of  one  of  the 
States  of  this  Union  from  suits  in  the  Courts  of 
justice,  is  not  greater  than  that  of  the  crown  in 
England.  The  constitution  merely  ordains,  that 
a  State,  in  its  sovereign  capacity,  Bhall  not  be  sued. 
It  does  not  ordain,  that  the  citizen  shall  not  have 
justice  done  him,  becisiuse  a  State  may  happen  to 
be  collaterally  interested.  It  does  not  ord«n  that 
a  law  of  the  United  States  shall  be  violated,  to  the 
prejudice  of  a  citizen,  because  a  law  of  the  State 
happens  to  come  und^r  consideration.  If  the  State 
of  Ohio  is  a  party,  so  is  the  government  of  the 
United  States  a  party  in  its  sovereign  interests, 
which  are  more  saored  and  important  than  mete 
proprietary  interests.  But  even  if  the  State  be  a 
party,  that  circumstance  would  not  oust  the  juris- 
diction of  the  Court,  in  a  case  arising  under  the 
eonstitution  and  laws  of  the  Union.  There  the 
nature  of  the  controversy,  and  not  the  character  of 
die.  parties,  must  determine  the  question  of  juris- 
dictioUf  Such  is  con'ceived  to  be  the  spirit  and 
effect  of  the  decision  of  the  Courts  in  the  case  of 
Cohem  v.  Virginia.  It  is  competent  for  Con- 
grejBS  to  determibe.what  Court  shall  have  jurisdic- 
tion in  this  clas3  of  cases,  which  it  has  done  as  to 
the  Bank,  by  giving  it.  the  right  of  suing  in  the 
CirQ.uit  Courts  of  the  Union. 
Again;  if  the  State  is  to  be  considered  aparty^ 
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it  18  a  party  plaintiff.  The  State  is  the  actor,  and  1824* 
the  Bank  is  a  defendant.  In  form  it  may  iiot  be 
80,  but  the  substance  is  to  be  regarded.  The  in- 
junction is  essentially  a  defensive  proceeding. 
Suppose  the  State,  or  eveii  the  United  States,  had 
recovered  a  judgment  against  the  Bank,  might 
not  the  proceedings  Upon  that  judgment  be  en- 
joined ?  And  is  the  nature  of  the  case  varied,  be- 
cause the  proceeding  is  here  in  pais?  Suppose 
the  State  had  proceeded  by  distraining  for  the  tax, 
and  the  Bank  had  replevied,  who  would  have  been 
both  the  real  and  technical  plaintiff  in  that  case? 
The  whole  case  is  ta  be  considered  according  to 
its  true  nature  and  character,  which  is,  that  of  a 
proceeding  by  the  State  to  recover  a  tax  or  penalty; 
and  the  Bank  resorts  to  its  natural  protector  for 
defence,  by  means  of  an  injunction,  which  is  a 
parental,  preventive,  peaceable  remedy. 

It  is  said  that  this  is  a  case  of  trespass  oniy, 
and  that  the  party  ought  to  have  been  left  to  his 
appropriate  remedy  at  law.  But  this  is  not  a  case 
of  a  solitary  remediable  trespass.  It  is  one  of 
annual,  of  repeated,  vexatious  occurrence,  for 
which  an  injunction  is  the  appropriate  remedy. 
A)\  injunctions  are  discretionary,  and  granted  upon 
the  peculiar  circumstances  of  the  case.  The  ju- 
risdiction of  a  C^ourt  of  equity  as  to  injunctions, 
has  been  always  considered  a  most  useful  one,  and, 
of  late  years,  they  have  been  dispensed  with  a 
much  more  liberal  hand  than  formerly.  They  are 
granted  to  prevent  fraud  or  injustice;  to  stay  pro- 
ceedings in  other  Courts;  to  restrain  the  infringe- 
ment of  patent  and  copy  rights;  to  restrain  the 
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1824.  transrer  of  negotiable  instruments,  where  the 
^'"o^^^  transfer  will  defeat  the  object  of  the  suit ;  to-staj 
r.  waste,  in  which  case  they  haye  superseded  the 
*  ^'^  common  law  remedy  by  writ  of  estrepement.  In 
the  case  of  patents  and  copjrrights,  it  is  not  ne- 
cessary to  establish  preyiously  the  right  at  law,  for 
it  is  grounded  on  an  act  of  parliament,  and  ajppears 
by  record/  The  principle  on  which  injunctions 
ill  all  these  cases  are  granted,  is  lo  prevent  a 
wrong  where  damages  would  not  give  adequate 
relief.  So,  there  are  cases  where  bills  of  peace 
have  b66n  brought  though  a  mere  general  right 
was  claimed  by  the  plaintiff,  and  no  privity  be- 
tween him  and  the  defendants,  nor  any  general 
rights  on  the  part  of  the  defendants,  and  where 
many  more  might  be  concerned  than  those  brought 
before  the  Court.  Such  are  bills  for  duties,  as  in 
the  case  of  the  City, of  London  v.  Perktm.  In 
the  present  case,  .t  is  quHe  clear  that  it  would  be 
an  idle  mockery  tocomp:!  the  parties  to  resort  to 
their  legal  remedy,  which  would  be  wholly  inade- 
quate to  prevent  the  destruction  of  their  franchise* 
AS  to  the  formal  objection  of  the  defect  of  a  war- 
rant of  attorney  from  the  Bank,  authorizing  these 
proceedings,  it  is  now  too  late  to  take  that  objec- 
tion, even  if  it  could  have  been  available- at  any 
stage  of  the  suit*  It  is  matter  of  form  only,  which 
should  have  been  pleaded  in  abatement.  It  is 
cured  by  the  provisions  of  the  Judiciary  Act  of 
J789,  ch.  20.  s.  34. 

m  1  Madd.  CiL  US.  123.  12S.  and  tk  ca9eeth<re  cited. 
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Mr.  Wright,  for  the  appellants,  in  reply,  in-     1824. 
sisted,  that  a  special  fltuthority  must  be  shown  for 
the  institution  of  the  suit  in  the  name  of  a  corpo- 
ration, which  could  only  appear  by  attorney,,  un- 
der its  common  seal.     Admitting,  however,  that 
the  corporation  might,  by  a  mere  resolution  of  the 
board  of  directors,  authorize  the  suit,  following 
the  analogy  of  the  cases  of  The  Bank  of  Colum- 
bia V.  Patterson,  and*  FUckner  v.  The  Bank  of 
the  United  States,  such  resolution  must  appear 
on  the  record,  in  the  same  manner  as  a  warrant  of 
attorney.    Nor  are  the  defendants  precluded  by 
the  appeal  from  taking  advantage  of  this  de- 
fect.    A  decree  is  a  judicial  act.     Its  validity  de- 
pends upon  there  being  a  party  before  the  Court, 
legally  competent  to  ask  it.     A  corporation  can 
only  appear  by  its  attorney  or  solicitor,  duly  au- 
thorized; and  if  this  authority  is  not  apparent 
upon  the  face  of  the  record,  the  decree  is  erro- 
neous, and  cannot  be  supported; 

There  are  ne  proofs  oi  admissions  sufficient  to 
charge  the  defendant,  Sullivan.  He  knows  no- 
thing of  l^is  own  knowledge.  The  information 
from  his  predecessor  in  office,  Currie,  is  no  proofi 
The  bill  charges,  that  he  received  the  money  as  a 
deposit,  without  any  interest  in  it.  The  answer 
states,  that  be  deceives  and  holdi  it  as  a  publia 
officer,  and  has  no  private^  interest  in  it.  The 
case  ia  6  V^.jr.  738.  was  a  much  stronger  admiiv- 
sion  than  this,  and  yet  it  was  held  insuQ^cient. 
The  answsfr  of  bad  defendant  cannot  affect  ano- 
thei.  The  answer  «>f  a  party  having  no  interest, 
-cannot  affect  a  person  having  an  interest.    The 

Voj,:W.  101 
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1824.     answet  of  Sullivan  and  Currie  could  not  afiect  the 

^•^^^J^  State  of  Ohio,  against  which  the  decree  operated, 

.,  «^   ,    ^^^  whose  treasury  was  entered,  in  order  to  exe- 
U.  S.Baak.  i  .       /. 

cute  the  wnt  of  sequestration. 

It  is  impossible  to  determine,  whether  the  in- 
junction is  meant  to  be  supported  upon  the  ground 
of  preventing  an  irreparable  .injury,  .or  of  pro- 
tecting the  franchise  of  the  plaintiffs.  No  case 
has  been  shown  of  an  injunction  to  prevent  a  mere 
trespass  on  chattels,  or.  where  the  injury  intended 
18  not  an  interference  in  the  enjoyment  of  the 
plaintiff's  exclusive  privileges,  but  onrlya  trespass 
upon  their  property,  for  which  they  have  an  ade- 
quate remedy,  by  suit  at  law,  in  various  forms  of 
action.  Mere  general  principles,  upon  which 
Courts  of  equity  may  have  proceeded  a  certain 
length  in  interposing  by  injunction,  will  not  war- 
rant the  extending  this  extraordinary  remedy  still 
further.  Some  analogous  case  must  be  found  to 
support  this  injunction. 

An  injunction  binds  no  person  but  the  parties 
to  the  suit.'  Here  the  sole  interest  is  in  the  State 
of  Ohio.  She  is,  th^efore,  an  indispensable  party 
to  the  bill.  But  she  cannot  be  made  a  party,  be- 
cause she  cannot  be  sued.  The  inevitable  conse- 
quence is,  that  the  Court  below  cannot  take  juris- 
diction of  the  cause.  Where,  indeed,  the  pro- 
ceeding is  in  rem,  or  operates  upon  the  subject 
matter  in  controversy,  disconnected  from  the  per* 
tons  interested ;  if  it  can  be  ihown  that  any  person 
iitterested,  who  is  subject  to  the  jurisdiction  of 

a  7  ret.  255.    4Johi9.Ck.Rep.29. 


OF  THE  UNITED  STATES.  803 

ibe  Court,  is  absent  beyond  the  reach  of  its  pro-  1824. 
cess,  it  is  not  necessary  to  make  such  person  it 
party.  But  here  the  party  omitted  is  a  sovereign 
State,  who  is  within  reach  of  process,  but  is  not 
subject  to  the  jurisdiction,  and  cannot  be  brought 
before  the  Court.  The  case  of  Cohens  v.  Vir- 
ginia does  not  apply.  That  case  relates  exclu- 
sively to  the  appellate  jurisdiction  of  the  Supreme 
Court,  and  merely  establishes  the  doctrine,  that 
where  the  State  commences  a  suit  in  its  own 
Courts,  and  a  question  arises  under  the  constitu- 
tion, laws,  and  treaties  of  the  Union,  the  defendant 
may  bring  the  cause  before  this  Court  by  appeal 
or  writ  of  error.  The  appellate  process  is  not 
considered  as  a  suit  against  the  State,  within  the 
meaning  of  the  11th  amendment.  The  Grenada 
case,  in  England,  is  equally  inapplicable.*  It  was 
an  action  of  assumpsit,  brought  to  recover  back 
the  amount  of  certain  duties  paid  to  the  Collector 
of  the  island,  and  which  had  been  retained  in  hi9 
hands,  hy  the  consent  of  the  Attoxx  y-GeneraJ, 
for  the  exprciis  pujrpose  of  trying  the  question,  as 
to  the.  validity  of  the  King's  proclamation,  by 
which  the  duties  were  imposed.  The  Court  de- 
termined, that  the  King  had  precluded  himself 
from  the  exercise  of  his  power  of  prerogative  le- 
gislation over  a  conquered  country,  by  previously 
authorizing  the  establishment  of  a  colonial  Legis- 
lature, and,  therefore,  gave  judgment  for  the  plain- 
tiff. The  present  suit  is  substantially  a  suit  against 
the  State.  The  11th  amendment  to  the  consti- 
tution wa^  iptended  to  protect  the  State  effectually 

a  Cdvp.  204. 
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1824.     from  the  suit  of  an  individual,  not  to  permit  its 
^^••^^^l^^  sovereign  rights  to  be  drawn  in  question,  and  its 
V.        property  to  be  taken  indirectly  by  suing  its  olficerd. 
*"  *  In  the  case  of  the  United  States  v.  Peters,  the 
interference  of  the  State  was  by  a  law  passed 
subsequent  to  the  decree,  and  intended  to  operate 
directly  upon  it,  and  defeat  its  execution.     A  Court 
of  law,  from  necessity,  sometimes  allows  suits  to 
be  maintained  against  mere  agents,  who  are  the 
active  parties,  in  cases  of  trespass  or  other  torts; 
but  it  is.  the  invariable  practice  of  the  Court  of 
Chancery  to  proceed  against  the  parties  really  in- 
terested, and  the  omission  of  any  of  them  is  a 
fatal  defect.    The  policy  which  exempts  the  States 
from  being  sued  in  the  Courts  of  tlie  Union,  is  tlie 
same,  whether  the  case  arise  under  the  constitu- 
tion and  laws  of  the  United  States,  or  whether  the 
jurisdiction  is  founded  upon  the  character  of  the 
parties.     The  terms  of  the  exjBmption  equally 
comprehend  both  classes  of  cases. 

Ararehiiih:  The  Court  having  expressed  a  wish  that  tlie 
cause  should  be  re-argued  upon  the  point  of  the 
constitutionality  and  effect  of  the  provision  in  the 
chaVtcr  of  the  Bank,  which  autliorizes  it  to  sue. in 
the  Circuit  Courts  of  the  Union,  it  was  this  day 
again  argued  upon  that  pointy  (in  connexion  with 
the  case  of  the  Bank  of  the  United  States  v. 
The  Planters^  Bank  of  Georgia,  in  which  the 
same  question  was  involved,)  by  Mr.  Clay,  Mn 
JVrbster^  and  Mr.  Sergeant,  for  che  jurisdictioiiy 
and  by  Mr.  Harper,  Mr.  Broken,  and  Mr.  Wright 
against  it. 
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In  favour  of  the  jurisdiction,  it  was  argued,     1824. 
( 1 .)  that  the  jurisdiction  was  expressly  and  uneqiii-  ^"^^^^ 
vocally  conferred  by  the  act  of  1816,  s.  7.  in-        ▼• 
corporating  the  Bank,    fhe  terms  used  were  free    *  *  ^  ' 
from  all  ambiguity,  and  they  were  introduced  for 
the  avowed  purpose  of  giving  jurisdiction  to  the 
Circuit  Courts.     In  the  case  of  the  Bank  ofUie 
United  States  v.  DeveauXj"  it  had  been  decided, 
that  the  former  national  Bank  had  not,  by  virtue  ot 
its  charter,  a  right  to  sue  in  the  federal  Courts. 
That  charter  gave  it  a  right  **  to  sue  and  be  sued, 
in  Courts  of  record,  or  any  other  place  whatsoever,'* 
which  it  was  determined  did  not  confer  the  privi- 
lege of  suing  in  the  Courts  of  the  Union,  they  not 
being  expressly  mentioned.      But  no  doubt  was 
intimated,  that  those  Courts  would  have  had  juris- 
diction, if  they  had  been  mentioned  in  the  act.    It 
was  to  supply  this  defect,  that  Congress  adopted 
the  phraseology  which  is  contained  in  the  present 
charter,  giving  the  Bank  power  'Ho  sue  and  be 
sued  in  all  State  Courts  having  competent  juris- 
diction, and  in  any  Circuit  Court  of  Ike  United 
States J^      Power  in  the  party  "to  sue,"  ronfers 
jurisdiction  on  the  Court.     Jurisdiction  'j  always 
given  for  the  sake  of  the  suitor,  never  f  jr  the  sake 
of  the  Court.      It  was  most  natural  to  give  the 
privilege  to  the  suitor,  and  that  necessarily  carries 
with  it  the  jurisdiction ;  for  without  the  jurisdic* 
tiott,  he  cannot  enjoy  the  right.    To  authorize  the 
bringing  of  a  suit,  is  to  authorize  a  suit  to  be  En- 
tertained.   The  patent  laws,  and  many  other  sta- 
ll 5  Crmchffyl.  S.V  86. 
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1824.     tutes  of  Congress,  have  been  coostrued  to  give  ju* 
""^^1^^^  risdiction  by  the  use  of  similar  terms. 

V.  2.  That  Congress  had  constitutional  authori^ 

U.S. Bank.  ^^  confer  this  jurisdiction  on  the  Circuit  Courts. 
It  was  ^'a  case  arising  under  the  constitution  and 
laws  of  the  United  States.'^  Every  caise,  in  which 
the  Bank  of  the  United  States  is  a  party,  is,  in  the 
strictest  literal  interpretation  of  the  clause^  a  C4ise 
arising  under  a  law  and  the  constitution  of  the 
United  States.  But  for  the  law,  the  c€ue  would 
never  have  existed.  But  for  the  continued  eidst- 
ence  of  the  law,  it  could  not  continue  to  exist.  If, 
by  any  conceivable  means,  tlie  law  were  to  be  de- 
termined, the  case  must  be  at  an  end.  There  is, 
therefore,  an  inseparable,  indissoluble  connexion 
between  the  law  and  the  case,  as  cause  and  effect. 
The  case  owes  its  being  to  the  law,  and  only  to  the 
law.  The  establishment  of  a  corporation  is  a  le- 
gislative creation  of  a  faculty,  of  a  moral  being, 
invisible  and  intangible,  but  with  capacities,  pow- 
drs,  and  privileges,  rights  and  duties.  The  rights 
it  may  acquire,  the  wrongs  it  may  suffer,  the  obli- 
gations it  may  incur,  the  injuries  it  may  inflict,  the 
acts  it  may  do,  it9  power  to  do,  or  to  endure,  are  all 
derived  from,  and  dependent  upon,  the  charter.  To 
the  charter  it  owes  its  being,  its  continued  exist- 
ence, its  qualities  and  properties.  The  charter 
defines  its  duties,  and  affords  the  only  measure  of 
its  responsibilities.  Every  act  it  performs,  derives 
its  Validity  from  the  charter  only ;  and  whenever  it 
deals  with  another,  it  deals  under  and  according  to 
the  charter.  In  the  same  manner,  whoever  deals 
with  it,  deals  under  and  according  to  the  charter. 
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Its  capacity  to  contract^  and  to  sue  and  be  sued,     1824^ 
all  are  derived  from  that  source.    It  cannot  come 


into  Court,  without  bringing  the  law  in  its  hand.  It  is  ^' 
bound  in  every  case  to  show,  that  it  is  acting  within 
the  limits  of  its  corporate  powers,  as  defined  in  that 
law.  There  can  be  no  caise,  where  the  Bank  is  a 
party,  in  which  questions  may  not  arise  under  the 
laws  of  the  United  States.  In  every  such  case,  it 
must  appear,  that  it  was  duly  created,  continues  to 
exist,  has  power  to  contract,  and  to  bring  the  suit. 
All  these  are  matters  arising  iander  the  laws  of  the 
United  States,  and  under  no  othen  Suppose  an 
officer  created  by  act  of  Congress,  could  not  Con- 
gress confer  on  him  the  privilege  of  suing  and  be- 
ing sued,  in  his  official  capacity,  in  the  Courts  of 
the  Union  ?  Such  an  officer  has  two  capacities, 
private  and  official,  and  may  be  subject  to  difiecr; 
ent  jurisdictions,  according  as  either  is  afiected. 
But  a  corporation  has  but  one  capacity,  and  its  fa- 
cnlties  cannot  be  divided.  Wherever  an  authority 
is  given,  all  that  is  done  by  virtue  oif  that  authori- 
ty, is  done  under  it.  Every  thing  done  by.  the 
Bank,  is  done  under  the  charter. 

If  it  should  be  contended,  that  the  character  of 
the  case  depends  upon  the  questions  to  arise  in  it, 
the  answer  is,  that  it  is  not  so  restricted  by  the 
constitution ;  and  that  it  cannot  be  previously 
known,  what  p;irticular  questions  may  arise  in  the 
progress  of  the  cause.  The  principal  draws  to  it 
the  incident,  or  accessory.  The  character  of  the 
case  depends  upon  its  general  bature.  Every  suit 
brought  by  the  Bank,  is  for  the  funds  placed  in 
its  charge,  under  a  law  of  the  United  States. 
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1824.  But  die  question  here,  is  about  the  exercise  of 
a  sovereign  power,  given  for  great  national  pur- 
poses. Those  who  framed  the  constitution,  in- 
tended to  establish  a  government  complete  for  its 
own  purposes,  supreme  within  its  sphere,  and  ca- 
pable of  acting  by  its  own  proper  powers.  They 
intended  it  to  consist  of  three  co-ordinate  branch- 
es, legislative,  executive,  and  judicial.  In  the 
construction  of  such  a  government,  it  is  an  obvi- 
ous maxim,  ^'that  the  judicial  power  should  be 
competent  to  give  efiicacy  to  the  constitutional 
laws  of  the  Legislature.'^'  The  judicial  authori- 
ty, therefore,  must  be  co-extansive  with  the  legis- 
lative power.^  It  would  be  quite  as  reasonable  to 
leave  the  execution  of  the  laws  of  the  Union  to 
the  State  executives,  as  to  leave  the  exposition  of 
them  to  the  State  judiciaries.  It  was  intended, 
that  the  federal  judiciary  should  expound  all  the 
laws  of  the  government,  and  that  the  federal  exe- 
cutive should  Qitecute  them  all.  This  association 
is  so  inseparable,  that  the  power  of  legislation  car- 
ries with  it  the  power  of  establishing  judicial  tri- 
bunals. It  is  so  with  respect  to  the  power  of  exr 
elusive  legislation  within  the  District  of  Columbia. 
So  the  power  of  establishing  post  offices  and  post 
roads,  involves  that  of  providing  judicial  means 
for  the  punishment  of  mail  robbers.  Most  of  the 
statutes  for  the  punishment  of  crimes,  are  founded 
on  the  same  basis.    The  great  object,  then,  of  the 

a  Cobens  t.  Vii|;iiiia,  6  Wkeai*  R^  414. 

h  The  FederuH9i,  N'o.  80.  Cohens  v.  Virgin^*,  6  Witai.  Btf^ 

.S84. 


OF  THE  UNITED  STATES.  809 

constitutional  provision,  respecting  the  judiciary,  1824» 
must  malce  it  co-exiensive  with  the  power  of  le-  ^•■^T/"^^ 
gislation,  and  to  associate  them  inseparably,  no  r. 
that  where  one  went,  the  other  might  go  along  with  ^'  ®*  ^"*' 
it.  The  first  part  of  the  article,  where  the  juris- 
diction is  made  to  depend  upon  the  nature  of  the 
cpntroversy,  \b  employed  for  this  purpose,  not  to 
limit  and  restrain.  But  it  was  necessary,  for  great 
purposes  of  public  policy,  to  extend  it  to  other  ca- 
ses, where  the  jurisdiction  is  made  to  depend  up- 
on the  character  of  the  parties.  These  are  the 
subject  of  the  remaining  part  of  the  article.  la 
that  part  of  it  which  relatesi  to  cases  arising  under 
the  constitution,  laws,  and  treaties  of  the  Union, 
there  Is  a  redundancy  in  the  language  :  ''All  ca- 
ses.**  The  pleonasm  is  here  meant  to  perform 
its  asual  ofllce,  to  be  emphatic.  It  marks  the  in- 
tention, and  affords  a  principle  of  construction. 
The  irdditional  terms,  ''all  cases  in  2aie  and  equi- 
tjf,^  also  serve  to  heighten  thie  effect,  and  to  show 
that  nothing  of  this  essential  power  was  to  be  put 
to  hazard.  Surdy  such  a  clause  must  be  constru- 
ed liberally.  It  is  a  maxim  applicable  tb  the  inter- 
pretation of  a  grant  of  political  power,  that  the  au- 
thority to  create  must  infer  a  power  effectually  to 
protect,  to  preserve,  and  to  sustain.*  It  is  no  less 
a  matim,  that  the  power  to  create  a  faculty  of  any 
sort,  mttst  infer  the  power  to  give  it  the  means  of 
erercise;  A  grant  df  the  end  is  necessarily  a 
grant  of  the  means.  The  constitutional  power  of 
Congress  to  create  a  Bank,  is  derived  altogether 

a  H^Odlbch  r.  Mafyhnd,  4  Wkeat.  Rep.  426. 
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1834^  from  tlie  necessity  of  such  an  institution,  for  the 
^^J^^J^  fiscal  purposes  of  the  Union.  It  is  established, 
r.  not  for  the  benefit  of  the  stockholders^  but  for  the 
^^  benefit  of  the  nation.  It  is  part  of  the  fiscal  means 
of  the  nation.  Indeed,  ''the  power  of  creating  a 
corporation,  is  never  used  for  its  own  Sake,  but  for 
the  purpose  of  efiecting  something  else.'**  The 
Bank  is  created  for  the  purpose  of  facilitating  all 
the  fiscal  operations  of  the  national  government. 
AU  its  powers  and  faculties  are  conferred  for  this 
purpose,  and  for  this  alone;  and  it  is  to  be  suppo* 
sed,  that  no  other  or  greater  powers  are  conferred 
than  are  necejssary  to  this  end.  The  collection 
and  administration  of  the  public  revenue  is,  of  all 
others,  the  most  important  branch  of  the  public 
service.  It  is  that  "which  least  admHs  of  hindrance 
or  obstruction.  The  Bank  is,  in  effect,  an  instru* 
ment  of  the  government,  and  its  instrumental  cha- 
racter is  its  principal  character.  That  is  the  end ; 
all  the  rest  are  means.  It  is  as  much  a  servimt  of 
the  government  as  the  treasury  department.  The 
ttro  faculties  of  the  Bank,  wiiich  are  essential  to 
its  existence  and  utility,  are,  its  capacity  to  bold 
property,  and  that  of  suing  and  being  sued.  The 
Itftter  is  the  necessary  sanction  and  security  of  the 
former,  and  of  all  the  rest.  The  former  must  be 
inviolable,  and  the  latter  must  be  auflicient  to  se- 
cure its  inviolability.  But  it  is  not  bo,  if  Congress 
cannot  erect  a  forsm,  to  which  the  Bank  may  re- 
son  for  justice.  A  needful  operation  of  the  go- 
vernment becomes  dependent  upon  foreign  sup- 

a  M^CoUoch  v.  Maryland,  4  Witai.  R^.  411. 
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pofty  which  may  be  given,  but  which  may  also  be     1A24. 
withheld.     There  is  no  unreasonable  jealousy  of  '^^^Ty"^*' 

-  .1.  •  .  .....  Osborn 

State  judicatures;  but  the  constitution  itselt  sup-  ^^  ^v^ 
poses  that  they  may  not  alwnys  be  worthy  of  con^* 
fidence,  where  the  rights  and  interests  of  the  na- 
tional government  are  drawn  in  question.     It  is 
indispensable,  that  the  interpretation  and  applica- 
tion of  the  laws  and  treaties  of  the  Union  should 
be  uniform.    The  danger  of  leaving  the  adminis- 
tration of  the  national  justice  to  the  local  tribunals, 
is  not  merely  speculative.   In  Ohio,  the  Bank  has 
been  outlawed;  and  if  it  cannot  seek  redress  in  the 
federal  tribunals,  it  can  find  it  no  whete.     Where 
is  the  power  of  coercion  in  the  national  govern- 
ment ?     What  is  to  become  of  the  public  revenue 
while  it  is  going  on  ?  Congress  might  not  only  have 
given  original,  but  it  might  have  given  exclusive 
jurisdiction, in  the  cases  mentioned  in  the  25th  sec- 
tion of  the  Judiciary  Act  of  1 789,  c.  20^;  instead  of 
which,  it  has  contented  itself  with  giving  an  appel- 
late jurisdiction,  to  correct  the  errors  of  the  State 
Courts,  where  a  question  incidentally  arises  under 
the  laws  and  treaties  of  the  Union.     But  here  the 
question  is,  whether  the  government  of  the  United 
States  can  ej^ecute  one  of  its  own  laws,  through 
the  process  of  its  own  Courts.      The  right  of  thd 
Bank  to  sue  in  the  national  Courts,  is  one  of  its 
essential  faculties.     If  that  can  be  taken  away,  it 
is  deprived  of  a  part  of  its  being,  as  much  as  if  it 
were  stripped  of  its  power  of  discounting  notefi^, 
receiving  deposits,  or  dealing  in  bills  of  exchange. 

AgaiiwC  the  jurisdiction,  it  was  said,  that  b^  die 
^lOt  inccMrporating  the  old  Bank  of  the  United 
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1824'  States,  authority  ia  given  to  the  corporation  *'to 
sue,  Slc.  in  Courts  of  record,  or  any  other  place 
whatsoever.^  By  the  present  charter,  it  is  em- 
powered **  to  sue,  &c.  in  all  State  Courts  baving 
coonpetent  jurisdiction,  and  in  anj  Circuit  Court 
of  the  United  States."  No  difference  is  percei- 
ved in  the  legal  effect  of  these  two  acts.  Both 
give  the  same  privileges.  The  Circuit  Courts  of 
the  Union  are  ''Courts  of  record;"  and  an  autho* 
rity  to  sue  in  Courts  of  record,  or  any  other  place 
whatsoever,  is  an  authority  to  sue  in  the  Circuit 
Courts.  So  that,  if  Congress  were  competent,  un- 
der the  constitution,  to  vest  such  a  jurisdiction  in 
the  federal  Courts,  it  was  vested  by  the  first  act  of 
incorporation.  But  in  the  case  of  the  Bank  of 
the  United  States  v.  DeveauXf"  the  Court  says, 
that  **  by  the  judiciary  act,  the  jurisdiction  of  the 
Circuit  Courts  is  extended  to  cases  where  the  con- 
stitutional right  to  plead  aiid  be  impleaded  in  th^; 
Courts  of  the  Union,  depends  on  the  character  of 
the  parties ;  but  where  that  right  depends  on  the 
nature  of  the  case^  the  Circuit  Courts  derive  no  ju- 
risdiction from  that  act,  except  in  the  single  case 
of  a  controversy  between  citizens  of  the  same  State 
claiming  lands  under  grants  from  different  States. 
Unless,  then,  jurisdiction  over  this  cause  has  been 
given  to  the  Circuft  Court,  by  some  other  than  the 
Judiciary  Act,  the  Bank  of  the  United  States  had 
not  a  right  to  sue  in  that  Court,  upon  the  princi- 
ple that  the  case  arises  under  a  law  of  the  United 
States/'    The  Court  then  proceeds  to  consider, 

I  7  Cranch^  85. 
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whether  jurisdiction  had  been  given  to  the  Circuit  1824. 
Court  by  the  act  incorporating  the  Bank,  and  de-  ^^^^^^ 
termines  that  it  had  not.  The  Judiciary  Act,  nor  no  q\  . 
other  law  of  Congress,  can  extend  the  jurisdiction 
of  the  federal  Courts  beyond  the  constitutional  li- 
mits. The  charter  attempted  to  confer  jurisdic- 
tion on  the  State  Courts,  in  cases  where  the  Bank 
is  a  party.  This  provision,  and  that  empowering 
it  to  sue  in  the  Circuit  Courts  of  the  Union,  are 
both  equally  void.  The  act  must,  therefore,  be 
restricted)  so  as  to  give  the  corporation  authority 
to  sue  and  be  sued  in  such  Courts  only  as  are  com- 
petent to  take  jurisdiction.  This  Court  has  de- 
termined, that  the  rigiitof  a  corporation  to  litigate 
in  the  Courts  of  the  Union,  depends  upon  the  cha- 
racter (as  to  citizenship)  of  the  members  which 
compose  the  body  corporate,  and  thai  a  corpora- 
tion, as  such,  cannot  be  a  citizen,  within  the  mean- 
ing of  the  oonstitution.'  There  is  here  no  aver- 
ment on  the  record,  that  the  plaintiffs  have  a  right 
to  sue,  upon  the  ground  of  the  corporation  being 
citizens  of  a  different  State  from  the  defendants ; 
nor  could  such  averment  have  been  made,  consist- 
ently with  the  truth  of  the  fact. 

It  had  been  said,  that  every  suit  brought  by  the 
Bank,  arises  under  the  laws  of  the  United  States, 
because  the  Bank,  with  all  its  powers  and  facul- 
tie8»  was  created,  and  existed,  by  a  law  of  the 
United  States.  So  it  might  be  said  of  an  alien 
who  is  naturalized  by  the  laws  of  the  Union,  that 

a  Hope  lonrance  Conpsay  v.  Boardmu,  5  Graiicil}  6u 
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1824  he  derives  his  citizenship  from  those  laws.  Bat^ 
^"^^y^  could  Congress,  therefore,  authorize  all  naturalized 
V  citizens  to  sue  in  the  Courts  of  the  Union  ?  A 
,Ban  .  ^1^^^  distinction  exists  between  a  party  and  a 
cause ;  the  party  may  originate  under  a  law  with 
which  the  cause  has  no  connexion*  A  revenue 
officer  may  commit  a  trespass  while  executing  his 
official  duties,  and  if  he  justifies  under  the  statutes 
of  the  United  States,  a  question  will  aris^  under 
them,  in  which  an  appellate  jurisdiction  is  given 
to  this  Court,  to  correct  the  errors  of  the  State 
Courts.  But  could  Congress  give  additional  ju- 
risdiction to  the  federal  Courts,  in  all  suits  brought 
by  or  against  the  revenue  officers  ?  In  M'Intyre 
V.  Woodf"  this  Court  says,  '^  when  questions  arise 
under  the  constitution  of  the  United  States^  in 
the  State  Courts,  and  the  party  who  claims  a  right 
or  privilege  under  them  is  unsuccessful,  an  ap- 
pieal  is  given  to  the  Supreme  Court;  and  this  pro- 
vision the  Legislature  has  thought  sufficient  at 
present  for  all  the  political  purposes  to  be  an- 
swered by  the  clause  of  the  constitution  which  re- 
lates to  the  subject/'  And  it  may  be  added,  that 
it  must  remain  sufficient  until  the  law  shall  be 
changed  by  some  unequivocal  provision  within  the 
constitutional  competency  of  Congress  to  make^ 

It  was  also  contended,  that  every  right  that  ac- 
crues to  the  Bank  in  its  corporaite  character,  upon 
which  a  suit  can  be  maintained,  is  to  be  regarded 
as  arising  under  the  charter,  and^  consequently^ 
under  a  law  of  the  United  States.    But  the  juns- 

a  7  Cranchy  505. 
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diction  of  the  federal  Courts,  if  it  attach  at  all  1824* 
mudt  attach  either  to  the  party  or  to  the  CMe.  ^"^Tuf^^ 
The  party  and  his  rights  cannot  be  so  mixed  t6-  ▼. 
gether,  as  that  the  legal  origin  of  the  first  shall  ^'  ^*  ^^^ 
give  character  to  the  latter,  A  controversy  re- 
garding a  promissory  note  or  bill  of  exchange 
cannot  be  said  to  arise  under  an  act  of  Congress, 
because  the  Bank,  which  is  created  by  an  act  of 
Congress,  has  purchased  the  note  or  bill.  Nei- 
ther the  rules  of  evidence,  nor  the  law  of  contract, 
can  be  regulated  by  the  National  Legislature. 
But,  in  the  case  supposed,  no  question  can  arise, 
except  under  the  law  of  contract  and  the  rules  of 
evidence.  No  law  of  Congress  is  drawn  into  ques- 
tion, and  its  correct  decision  cannot  possibly  de- 
pend upon  the  construction  of  such  law.  The 
Bank  cannot  come  into  the  federal  Courts  as  a 
party  suing  for  a  breach  of  contract  or  a. trespass 
upon  .its  property;  for,  neither  its  character  as  a 
party,  nor  the  nature  of  a  controversy,  can  give 
the  Court  jurisdiction.  The  case  does  not  arise 
under  its  charter.  It  arises  under  the  general  or 
local  law  of  contract,  and  may  be  determined 
without  opening  the  statu,t6  book  of  the  Upited 
States.  The  privilege  conferred  upon  the  Bank 
in  its  charter,  to  sue  in  the  Circuit  Courts,  must 
be  limited,  not  only  by  the  criterion  indicated ;  it 
must  also  be  limited  by  the  general  provisions  of 
the  Judiciary  Act,  regulating  the  exercise  of  juris- 
diction in  the  Circuit  Courts.  It  cannot  sue  upon 
a  choH  in  actum  assigned  to  it,  unless  the  juris- 
diction would  have  attached  between  the  original 
parties:  it  cannot  sue  a  parQr  in  the  Circuit  Court, 
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1824.  over  whom  the  existing  laws  gi?e  the  Supreme 
Court  exclusive  jurisdiction.  The  privilege  must 
be  enjoyed,  subject  to  existing  laws.  As  to  the 
legislation  of  Congress  in  giving  to  the  Courts  of 
tlie  Union  cognizance  of  criminal  offences,  that  de« 
pended  on  the  plain  principle,  that  where  a  power 
is  granted,  all  its  incidents  pass.  Cong.-ess  has 
power  to  legislate  on  various  subjects.  It  is  an 
incident,  tliat  they  may  enforce  obedience  lo  the 
laws  they  ihake.on  those  subjects,  by  punishing 
offences  against  them.  Thus,  for  example,  the 
right  to  punish  perjury,  and  the  falsification  of  ju- 
dicial records,  is  essential  to  the  administration  of 
justice.  Hence,  Congress  has  assumed  the  power 
of  punishing  those  offences,  when  connected  with 
thr)  proceedings  in  the  Courts  of  the  Union. '  So, 
in  the  case  of  patents,  the  grant  creates  the  right ; 
and  the  power  to  secure  to  inventors  the  exclusive 
benefit  of  their  discoveries,  coiild  not*  be  executed 
without  giving  the  patentees  a  right  to  sua  in  those 
Courts. 

IM  Mr.  Chief  Justice  Mabshall  delivered  the  opi- 
nion of  the  Court,  and,  after  stating  the  case,  pro- 
ceeded' as  follows ; 

At  the  close  of  the  argiJbient,  a  point  was  jNig- 
gtsfcted,  of  KUch  vital  importance,  as  to  indiiee  the 
Court  to  requeat  thaf  it  might  be  particdlarlyapo^ 
ken  to.  That  point  is,  -the  light  of  the  Baidc  Ui 
sue  in  the  Courts  of  the  United^tates.  It  baa 
been  argued,  and  ought  to  be  disposed  of,  before 
we  proceed  to  the  actual  exercise  of  jurMietion, 
by  deciding  on  the  rights  of  the  parties. 
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The  appellants  contest  the  jurisdiction  of  tne     1824« 
Court  on  two  grounds: 

Ist.  That  the  act  of  Congress  has  not  given  it. 
2d.  That)  under  the  constitution,  Congress  can* 

MA*  ^:»A  ;*  The  Circuit 

not  give  It.  couru   h«T« 

1.  The  first  part  of  the  objection  depends  en- i;»^;;;;>'g«",„^ 
tirely  on  the  language  of  the  act.  The  words  are,  ^^^^  ^ 
that  the  Bank  shall  be  **  ipade  able  and  capable 
in  law/'  **  to  sue  and  be  suedt  plead  and  be  im* 
pleaded,  answer  and  be  answered,  defend  and  be 
defended,  in  all  State  Courts  having  competent 
ju"*'  jdiction,  and  in  any  Circuit  Court  of  the  Uni^ 
States.'' 
These  words  seem  to  the  Court  Xo  admit  of  but 
one  interpretation.  They  cannot  be  made  plainet^ 
by  explanation.  They  gife,  expressly,  the  right 
**  to  sue  and  be  sued,'*  **  in  every  Circuit  Court  of 
the  United  States,"  and  it  would  be  difficult  to  sub* 
stitote  other  terms  which  would  be  more  direct  and 
appropriate  for  the  purpose.  The  argument  of  the 
appellants  is  founded  on  the  opinion  of  thisCour^ 
in  The  Bank  of  the  United  States  v.  Deveaux, 
(5  Cranchf  tt5.)  In  that  case  it  was  decided, 
that  the  former  Bank  of  the  United  States  was  not 
enabled,  by  the  act  which  incorporated  it,  to  sue 
in  the  federal  Courts.  The  words  of  the  9d  sec- 
tion of  that  act  are,  that  the  Bank  moy  ^*  sue  and 
be  sued/'  Slc.  **  in  Courts  of  record,  or  any  other 
place  whatsoever."  The  Court  was  of  opiaionv 
that  these  general  words,  which  are  usual  in  all 
acts  c€  incorporation,  gave  only  a  general  capaoilf 
to  sue,  not  a  particular  privilege  to  stfe  in  tht 

V01..IX.  10$ 
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1824.  Courts  of  the  United  States;  and  this  opinion  wub 
strengthened  by  the  cirpumstance  that  the  9th 
rule  of  the  7th  section  of  the  same  act,  subjects 
the  directors,  in  case  of  excess  in  contracting  debt, 
to  be  sued  in  their  private  capacity,  ^in  ady 
Court  of  record  of  the  United  States,  or  either  of 
them."  Tiie  express  grant  of  jurisdiction  to  the 
federal  Courts,  in  this  case,  was  considered  as 
having  some  influence  on  the  construction  of  the 
general  words  of  the  3d  section,  which  does  not 
mention  those  Courts.  Whether  this  decision  be 
right  or  wrong,  it  amounts  only  to  a  declaration, 
that  a  neral  capacity  in  the  Bank  to  sue,  without 
mentioning  the  Courts  of  the  Union,  may  not  give 
a  right  to  sue  in  those  Courts.  To  infer  from  thia^ 
that  words  expressly  conferring  a  right  to  sue  in 
thoae  Courts,  do  not  give  the  right,  is  surely  a 
conclusion  which  the  premises  do  not  warrant. 

The  act  of  incorporation,  then,  confers  juris- 
diction on  the  Circuit  Courts  of  the  United  States, 
if  Congress  can  confer  it. 

The  ciauM     g.  We  will  uow  cousidcr  the  cottstitvtionalily  of 

ID  iho  chirter  .  ... 

of  the  Bank,  toe  clausc  lu  the  aot  of  incorporation,  which  ao- 
kitef  it  to  lue  thorizes  the  Bank  to  sue  ip  the  federal  Courts* 
courtVtocoV     In  support  of  this  clause,  it  is  said,  that  the  le- 
ititutioiM .     gigi^tjye^  executive,  and  judicial  powers,  of  every 
well  constructed  government,  are  co-extensive  with 
each  other ;  that  is,  they  are  potentially  co-e|Lten- 
vive.    The  executive  department  may  cpnatitQ- 
tionally  execute  every  law  which  the  Legislature 
inay  constitutionally  make,  and  the  judicial  de- 
partment may  receive  from  the  Legislature  the 
power  of  construing  every  such  law.    AU  gofem* 
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ments  which  are  not  extremely  defective  in  their  1824. 
organization,  must  possess,  within  themselves, 
the  means  of  expounding,  as  well  as  enforcing, 
their  ovm  laws*  If  we  examine  the  constitution 
of  the  United  States,  we  fiml  that  its  framers  kept 
this  great  political  principle  in  view.  The  2d  ar- 
ticle vests  the  whole  executive  power  in  the  Presi- 
dent; and  the  3d  article  declares,  **  that  the  judi- 
cial power  shall  extend  to  all  cases  in  law  and 
equity,  arising  under  this  constitution,  the  laws  of 
the  United  States,  and  treaties  made,  or  which 
ahall  be  made,  under  their  authority." 

This  clause  enables  the  judicial  department  to 
receive  jurisdiction  to  the  full  extent  of  the  consti 
tution,  laws,  and  treaties  of  the  United  States^ 
when  any  question  respecting  them  shall  assume 
fluch  a  form  that  the  judicial  power  is  capable  of 
acting  on  it.  That  power  is  capable  of  acting 
only  when  the  subject  Is  submitted  to  it  by  a 
party  who  asserts  his  rights  in  the  form  pre- 
aoribed  by  law.  It  then  becomes  a  case,  and  the 
oonstitution  declares,  that  the  judicial  power  shall 
extend  to  all  cases  arising  under  the  constitution^ 
laws,  and  treaties  of  the  United  States. 

The  suit  of  The  Bank  of  the  United  8taU$r. 
Oebomand  ather$f  is  a  ease,  and  the  question 
is^  whether  it  arises  under  a  law  of  the  United 
States.^ 

The  appellants  contend,  that  it  does  not,  because 
several  questions  may  arise  in  it,  which  depend 
on  the  general  principlea  of  the  law,  not  on  any 
act  of  Congress. 

If  this  were  anfficient  to  withdraw  a  case  drom 
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1824.  the  jurisdiction  of  the  fi^deral  Courts,  almost  evefj 
V^TJj^^  cose,  although  involving  the  construction  of  a  law, 
V.  would  be  withdrawn  ;  and  a  clause  in  the  const!- 
V.  a.  Bank,  juti^n^  relating  to  a  subject  of  vital  importance  to 
the  government,  and  expressed  in  the  most  com- 
prehensive terms,  would  be  construed  to  mean  al- 
most nothing.  There  is  scarcely  any  case,  every 
part  of  which  depends  on  the  constitution,  laws, 
or  treaties  of  the  United  States.  The  questions, 
whether  the  fact  alleged  as  the  foundation*  of  the 
action,  be  real  or  iiciitious ;  whether  the  conduct 
of  the  plaintiff  has  been  suoli  as  to  entitle  him  to 
maintain  his  action ;  whether  his  right  is  barred ; 
whether  he  has  received  satisfaction^,  or  has  in  any 
manner  released  his  claims,  are  questions,  some 
or  all  of  which  inay  occur  in  almost  every  case; 
and  if  their  existence  besufficienttoarrest  the  ju- 
risdiction of  the  Court,  words  which  seem  intended 
to  be  as  extensive^/is  the  constitution,  laws,  and 
treaties  of  X\\e  Union,  which  seem  designed  to 
give  the  Courts  of  the  government  the  construction 
of  all  its  acts,  so  far  as  they  affect  the  rights  of 
individuals,  would  be  reduced  to  almost  nothing. 

In  those  cases  in  which  original  juHsdiction  is 
given  to  the  Supreme  Court,  the  judicial  power  of 
the  United  States  cannot  be  exercised  in  its  ap- 
pelliite  form.  Jn  every  other  case,  the  power  is 
to  be  exercised  in  its  original  or  appellate  form,  Oi 
both,  as  the  wisdom  of  Congress  may  direct  With 
the  exception  of  these  cases,  in  which  original  ju- 
risdiction is  given  to  this  Court,  there  is  none  to 
which  the  judicial  powder  extends,  firom  which  the 
original  jurisdiction  of  the  iafarior  Courts  is  ex- 
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eluded  by  the  constitution.  Original  jurisdiction,  I834. 
80  far  as  the  constitution  gives  a  rule,  is  co-exten- 
mVe  with  the  judicial  power.  We  find,  in  the  con- 
stitution, no  prohibition  to  its  exercise,  in  every 
case  in -which  the  judicial  power  can  be  exercised. 
It  would  be  a  very  bold  construction  to  say,  tliat 
this  power  could  be  applied  in  its  appellate  form 
only,  to  the  most  important  class  of  cases  to  which 
it  is  applicable. 

The  constitution  establishes  the  Supreme  Court, 
and  defines  its  jurisdiction.  It  enumerates  cases 
in  which  its  jurisdiction  is  original  and  exclusive ; 
and  then  defines  that  which  is  appellate,  but  does 
not  insinuate,  that  in  any  such  case,  the  power  can- 
not be  exercised  in  its  original  form  by  Courts  of 
original  jurisdiction.  It  i& not  insinuated,  that  the 
judicial  power,  in  cases  depending  on  the  charac- 
ter of  the  cause,  cannot  be  exercised  in  the  first  in- 
stance, in-the  Courts  of  the  Union,  but  must 'first 
be  exercised  in  the  tribunals  of  the  State;  tribu- 
nals over  which  the  government  of  the  Union  has 
DO  adequate  control,  and  which  may  bo  closed  to 
any  claim  asserted  under  a  law  of  the  United 
States. 

We  perceive,  then,  no  ground  on  which  the 
proposition  can  be  maintained,  that  Congress  is 
incapable  of  giving  the  Circuit  Courts  original  ju- 
risdiction, in  any  case  to  which  the  appellate  juris- 
diction Extends. 

We  ask,  then,  if  it  can  be  sufficient  to  exclude 
this  jurisdiction,  that  the  case  involves  questions 
defending  on  general  principles  ?  A  cause  may 
depend  on  several  questions  offset  and  law.  Some 
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1824.  of  these  may  depend  on  the  construction  of  a  law 
^^^J^^  of  the  United  States;  others  on  principles  uncon- 
▼.  nected  with  that  law.  If  it  be  a  sufficient  founds- 
.Bank,  ^j^^  ^^^  jurisdiction,  that  the  title  or  right  set  up 
by  the  party,  may  be  defeated  by  one  construction 
of  the  constitution  or  law  of  the  United  States, 
and  sustained  by  the  opposite  construction,  provi- 
ded the  facts  necessary  to  support  the  action  be 
made  out,  then  all  the  other  questions  must  be  de- 
cided as  incidental  to  this,  which  gives  that  juris- 
diction. Those  other  questions  cannot  arrest  the 
proceedings.  Under  this  construction,  the  judi- 
cial power  of  the  Union  extends  effectively  and 
beneficially  to  that  most  important  class  of  cases, 
which  depend  on  the  character  of  the  cause.  On 
the  opposite  construction,  the  judicial  power  ne- 
ver can  be  extended  to  a  whole  case,  as  expressed 
by  the  constitution,  but  to  those  parts  of  cases  only 
which  present  the  particular  question  involving 
the  construction  of  the  constitution  or  the  law. 
We  say  it  never  can  be  extended  to  the  whole 
case,  because,  if  the  circumstance  that  other  points 
are  involved  in  it,  shall  disable  Congress  from  au- 
thorizing the  Courts  of  the  Union  to  take  jurisdic- 
tion of  the  original  cause,  it  equally  disables  Con- 
gress from  authorizing  those  Courts  to  take  juris- 
diction of  the  whole  cause,  on  an  appeal,  and  thus 
will  be  restricted  to  a  single  question  in  that  cause  ; 
and  words  obviously  intended  to  secure  to  those 
who  claim  rights  under  the  constitution,  laws,  or 
treaties  of  the  United  States,  a  trial  in  the  federal 
Courts,  will  be  restricted  to  the  insecdre  remedy 
of  an  appeal  upon  m  insulated 'point,  after  it  has 
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recieived  that  shape  which  may  be  given  to.it  by     1824. 
another  tribunal,  into  which  he  is  forced  against  ^^^^^^^ 

his  will.  u  s.^  k.! 

We  think,  then,  that  when  a  question  to  which 
the  judicial  power  of  the  Union  is  extended  by 
the  constitution,  forms  an  ingredient  of  the  origi- 
nal cause,  it  is  in  the  power  of  Congress  to  give 
the  Circuit  Courts  jurisdiction  of  that  cause,  al- 
though other  questions  of  fact  or  6f  law  may  be 
involved  in  it* 

The  case  of  the  Bank  is,  we  think,  a  very  strong 
case  of  this  description.  The  charter  of  incorpo- 
ration not  only  creates  it,  but  gives  it  every  fa- 
culty which  it  possesses.  The  power  to  acquire 
rights  of  any  description,  to  transact  business  of 
any  description,  to  make  contracts  of  any  descrip- 
tion, to  sue  on  those  contracts,  is  given  and  mea- 
sured by  its  charter,  and  that  charter  is  a  law  of 
the  United  States.  This  being  can  acquire  no 
right,  make  no  contract,  bring  do  suit,  which  is  not 
authorized  by  a  law  of  the  United  States.  It  is 
not  only  itself  the  mete  creature  of  a  law,  but  all 
its  actions  and  all  its  rights  are  dependant  on  thei 
same  law.  Can  a  being,  thus  constituted,  have  a 
case  which  does  not  arise  literally,  as  well  as  sub- 
stantially, under  th6  law  ? 

Take  the  case  of  a  contract,  which  is  put  as  the . 
strongest  agarost  the  Bank. 
.  When  a  Bank  sues,  the  first  question  which  pre- 
sents itself,  and  which  lies  at  the  foundation  of 
jdis  cause,  is,  has  this  legal  entity  a  right  to  sue  ? 
Has  it  a  right  to  come,  not  into  this  Court  parti- 
cularly, but  into  any  Court  ?    This  depends  on  a* 
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1834.  law  of  the  United  States.  The  next  queetion  10, 
'^^^^Jl^  has  this  being  a  right  to  make  this  particular  con- 
V.  tract  ?  If  this  question  be  decided  in  the  negative, 
the  cause  is  determined  against  the  plaintiff;  and 
this  question,  too,  depends  entirely  on  a  law  of  the 
United  States.  These  are  important  questions, 
and  they  exist  in  every  possible  case.  The  right 
to  sue,  if  decided  once,  is  decided  for  ever;  but 
the  power  of  Congress  was  exercised  antecedently 
to  the  first  decision  on  that  right,  and  if  it  wa0 
constitutional  then,  it  cannot  cease  to  beUo,  be- 
cause th^  particular  question  is  decided.  It  may 
be  revived  at  the  will  of  the  party,  and  most  pro- 
bably would  be  renewed,  were  the  tribunal  to  be 
changed.  But  the  question  respecting  the  right 
to  make  a  particular  contrtict,  or  to  acquire  a  par- 
ticular property,  or  to  sue  on  account  of  a  particu- 
lar injury,  belongs  to  every  particular  case,  and 
may  be  renewed  in  every  case.  The  question 
forms  an  original  ingredient  iii  every  cause. 
Whether  it  be  in  fact  relied  on  or  not,  in  the  de- 
fence, it  is  still  a  part  of  the  cause,  and  itany  be  re- 
lied on.  The  right  of  the  plaintiff  to  sue,  cannot 
depend  on  the  defence  which  the  defendant  may 
choose  to  set  up.  His  right  to  sue  is  anterior  to 
that  defence,  and  must  depeud  on  the  state  of 
things  When  the  action  is  brought.  The  questions 
which  the  case  involves,  then,  must  determine  its 
character,  whether  those  questions  be  made  id  the 
dauseor  ftot. 

The  appellants  say,  that  the  case  arises  on  the 
contract ;  bat  the  validity  of  the  contract  depends 
CO  a  law  of'the  United  States,  and  the  plaintiff  li 
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cotnpelledt  in  every  case^  to  show  its  validity.  1824. 
The  case  arises  empbaticaliy  under  the  law.  The 
Hot  of  Congress  is  its  foundation.  Tho  contract 
could  never  have  been  madei  but  under  the  au- 
thority of  that  act  The  act  itself  is  the  first  in- 
gredie^nt  in  the  case,  is  its  oriffin,  is  that  from 
which  every  other  part  arises.  That  other  ques- 
tions may  also  arise,  as  the  execution  of  the  con- 
tract, or  its  performance,  cannot  change  the  case, 
or  give  it  any  other  origin  than  the  charter  of  in- 
corporation. The  action  still  originates  in,  and  is 
sustained  by,  that  charter. 

The  chiuse  giving  the  B»nk  a  right  to  sue  in  the 
Circuit  Courts  of  the  United  States,  stands  on  the 
same  principle  with  the  acts  authorizing  officers  of 
the  United  States  who  sue  in  their  own  names,  to 
mie  in  the  Courts  of  the  United  States.  The  Postr 
master  General,  for  example,  cannot  sue  under 
that  part  of  the  constitution  which  gives  jurisdio^ 
tion  to  the  federal  Courts,  in  consequence  of  the 
character  of  the  party,  nor  is  he  authorized  to  sue 
by  the  Judiciary  Act.  He  comes  into  the  Courts  of 
the  Union  under  the  authority  of  an  act  of  Con- 
gress, the  constitutionality  of  which  can  only  be 
auatained  by  the  admission  that  his  suit  is  a  case 
arising  under  a  law  of  the  United  States.  If  it  be 
laid,  that  it  is  such  a,  case,  because  a  law  of  the 
United  States  authorizes  the  contract,  and  au- 
thorizes the  suit,  the  same  reasons  exist  with  re- 
spect to  a  suit  brought  by  the  Bank.  That,  too, 
is  such,  a  case ;  because  diat  suit,  too,  is  itself  au- 
,thoiized,  and  is  brought  on  a  contract  authorized 
by.a  law  of  the  United  States.    It  depends  abso- . 
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1824.    lixtelyon  bat  imWf  alid  otmiot  orifll  a  moment  witb- 
'•J^y^  out  i^iDtlioritf. 

T.  If  it  be  aaid,  that  a  aoit  iMnigfat  bjr  the  Bank 

V.S.B1B1L  mgy  depend  in  fact  altcifethff  on  queationa  unoon- 
lioi^  with  any  law  of  the  United  Sutea,  it  ia 
aqoril^  true,  with  reapect  to  auita  brought  by  the 
Ftetmaater  General.  The  plea  in  bar  may  be 
pagrmeat^'if  the  auit  be  broogfat  on  a  bond,  or  non« 
aaaqmpaity  if  it  be  bronght  on  an  open  aocoont^ 
and  no  other  queation  may  ariae  than  what  re- 
apSeta  the  complete  diacharge  d  the^  demand. 
Yet  tbe  oonatitutionality  of  the  actnuthorinng  dm 
Poilmialer  General  to  aue  in  the  Coorta  .of  the 
United  fltatea4  haa  never  been  drawn  into  queation^ 
It  ia  aoataiaMl  iingly  by  an  act  of  Ck^ngreaa,  atand^ 
ing  on  thai  eonatniction  of  thia  oonatitution  which 
aaaerta  the  right  of  the  Legiakitifre  to  give  original 
jaftidictioa. to  the  Gircnit  Courta»  i»  *  caaes  ariaing 
olMler  a  law  of  the  United  StatM« 

The  ^Atmein  die  patent  law»  nathorbcing  maUm 
in  th«Cii«ait' Coorta,  atanda,  we  think,  ttariiio 
aame  priaeiple.  Such  a  aui|;  ia  a  oaaeariailig  on* 
dar  a  (aw  of  the  Unified  Btatea.  fat  the  defend- 
Ut  May  aoc,  at  the  trial,  qoeation  the  raKdii^  of 
the  (Mtent,  or  make  any  point  which  leqatraa  lim 
conatmetibn  of  an  act  of  Coagreaa;  He  aiay  rent 
hit  dafeaee  excioaively  on  thefact,  that  ha  haa  not 
ridated  the  right  of  the  plaintiff.  That  thia  fact 
t>aco3iei  the  aole  queation  made  in  theeauae,  can* 
not  ottat  tke  juriadictioa  of  the  Coart^or  eatabliah 
the  poaitioa^  that  the  caae  deea  not  ariae  under  a 
law<jf  the  Unicad  fttaies. 

It  ia  aaid,  that  a  clew  diatiiactioa  enata  between 
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the  party  ahd  the  cause ;  that  the  party  may  origi*     1424. 
nate  under  a  law  with  which  the  cause  has  no  cod*  yry^I^ 
nexion ;  and  that  Congress  may,  with  the  same  ^  ^  V; 
propriety,  give  a  naturalized   citizen,  who  is  the 
mere  creature  of  a  law,  a  right  to  sue  in  the  Courts 
of  the  United  States,  as  give  that  right  to  the  Bank. 

This  distinction  is  not  denied  ;  and,  if  the  act  of 
Congress  was  a  simple  act  of  incorporation,  and 
contained  nothing  more,  it  might  be  entitled  to 
great  consideration.  But  the  act  does  not  stop 
with  incorporating  the  Bank:  It  proceeds  to  be* 
stow  upon  the  being  it  has  made,  all  the  facilities 
and  capacities  which  thatbemg  possesses.  Every 
act  of  the  Bank  grows  out  of  this  law,  and  is  test* 
ed  by  it.  To  use  the  language  of  the  constitution, 
ev^ry  act  of  the  Bank  arises  out  of  this  law. 

A, naturalized  citizen  is  indeed  made  a  citiaen 
iindor  an  act  of  Congress,  but  the  act  does  not  pio> 
eeedtogive,  to  regulate,  or  to  prescribe  his  capar 
cities.  He  becomes  a  member  of  the  society,  pos- 
sessing all  the  rights  of  a  native  citizen,  and 
standing,  in  the  view  of  the  constitution,  on  the 
footing  of  a  native.  The  constitution  does  not  au- 
thorize Congress  to  enlarge  or  abridge  those  rights. 
1  he  simple  povver  of  the  national  Legislature,  is 
to  prescribe  a  uniform  rule  of  naturalizatioa,  and 
the  exercise  of  this  power  exhausts  it,  so  far  as  re- 
spects the  individual.  The  constitution,  then 
takes  him  up,  and,  among  other  rights,  extaada  to 
him  the  capacity  of  suing  in  the  Courts  of  the 
United  States,  precisely  under  the  same  circum- 
stances under  which  a  native  might  sua.    He  is 
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1824.  diatingQisbable  id  nothibg  from  «  natiTe  citizen, 
>^2^[^  except  80  far  as  the  constitution  makes  the  dia* 
:  v^   .    tinction.    The  law  makes  none. 

There  is,  then,  no  resemblance  between  the  act 
incorporating  the  Bank,  and  the  general  natorali* 
zationlaw. 

Upon  the  best  consideration  we  have  been  able 
to  bestow  on  this  subjecti  we  are  of  opinimi,  that 
the  clause  in  \he  act  of  incorporation,  enabling 
the  Bank  to  sue  in  the  Courts  of  the  United  States, 
is  «isistent  with  the  constitution,  and  to  be  obey- 
ed in  all  Courts. 

We  will  now  proceed  to  consider  the  merits  of 
the  cause. 

The  appellants  contend,  that  the  decree  of  the 
Circuit  Court  is  erroneous — 

1.  Because  no  authority  is  shown  in  the  record, 
from  the  Bank,  authorizing  the  institution  or  pro- 
secution of  the  suit. 

2.  Because,  as  against  the  defendant,  Sulliran, 
there  arei  neither  proofs  nor  admissions,  sufficient 
to  austain  the  decree. 

3«  Because,  upon  equitable  principles,  the  case 
made  in  the  bill,  does  not  warrant  a  decree  against 
either  Osborn  or  Harper,  for  the  amount  of  coin 
and  notes  in  the  bill  specified  to  ha?e  passed 
through  their  bands. 

4.  Because,  the  defendants  are  decreed  w 
pay  interest  upon  the  coin,  when  it  was  not  in  the 
power  of  Osbohi  or  Harper,  and  was  stayed  in  the 
hands  of  Sullivan  by  injunction. 

5.  Beoauae,  the  case  made  in  the  bill  does  not 
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warrant  the  interference  of  a  Court  of  Chancerj,     1824. 
by  injuncticMi. 

6.  Becauae,  if  any  caae  is  made  in  the  bill 
proper  for  the  interference  of  a  Court  of  Chancery, 
it  is  against  the  State  of  *Ohio,  in  which  case  the 
Circuit  Court  could  not  exerciqe  jurisdiction. 

7.  Because,  the  decree  assumes  that  the  Bank 
of  the  United  States  is  not  subject  to  the  taxing 
power  of  the  State  of  Qbioi  and  decides  that  the 
law  of  Ohio,  the  execution  of  which  is  enjoined,  is 
unconstitutional. 

These  points  will  be  considered  in  the  order  in 
which  they  are  made. 

1.  It  is  admitted  that  a  corporation  can  only    h^w  far  a 
appear  by  attorney,  and  it  is  also  admitted,  that  torM7?orotbfr 
the  attorney  must  receive  the  authority  of  the  cor- 1'!^ tedbowo, 
poration  to  enable  him  to  represent  it.    It  is  not  [^om^r  ^ 
admitted  that  this  authority  must  bd  under  seal.  JJ^^^J,^^  {J'.^^;;*- 
On  the  contrary,  the  principle  decided  in  the  cases 
of  the  Bank  of  Columbia  v.  PatUrMon^  &c.  is 
supposed  to  apply  to  this  case,  and  to  show  that  the 
seal  may  be  dispensed  with.    It  is,  however,  un- 
necessary to  pursue  this  inquiry,  since  the  real 
question  is,  whether  the  non-appearance  of  the 
power  in  the  record  be  error,  not  whether  the 
power  was  insuflirient  in  itself. 

Natural  persons  may  appear  in  Court,  either  by 
themselves,  or  by  their  attorney.  But  no  man  lias 
a  right  to  appear  as  the  attorney  of  another,  with- 
out the  authority  of  that  other.  In  ordinary  cases, 
the  authority  must  be  produced,  because  there  is, 
in  the  nature  Of  things,  no  prima  facie  evidence 
that  one  m&n  is  in  fact  the  attorney  of  another. 
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1824.  The  case  of  an  attorney  at  law,  an  attofoey  lot 
the  purpose  of  representing  another  in  Coartt  and 
prosecuting  or  defending  a  suit  in  bis  name,  i» 
somewhat  different.  •  The  power  must  indeed  existt 
but  its  production  has  not  been  considered  as  ia- 
dispensable.  Certain  gentlemen,  first  licensed  bj 
government,  are  admitted  by  order  of  Coort,  to 
stand  at  the  bar,  with  a  general  capacity  to  repre- 
sent allthe  >suitors  in  the  Court.  The  appearance 
of  any  one  of  these  gentlemen  in  a  cause,  has  al* 
ways  been,  received  as  evidence  of  bis  atttbdri^  ; 
and  no  additional  efvidence,  so  fitir  as  we  are  in- 
formed, has  ever  been  required.  This  praetitiej^ 
we  believe,  has  existed  from  the  first  establishment 
of  our  Courts,  and  no  departure  from  it  ^as  been 
madd  in  those  of  any  State,  or  of  the  Union. 

The  argument  supposes  some  distinction,  ia  tbiis 
particular,  between  a  natural  person  and  a  corpo- 
ration; but  the  Court  can  perceive  no  reason  for 
this  distinction.  A  corporation,  it  is  true,  caa 
appear  only  by  attorney^  while  a  natural  person 
may  appear  for  hi  mself.  But  when  he  waives  this 
privilege,  and  elects  to'  appear  by  attorney,  no 
reason  is  perceived  why  the  same  Evidence  aboold 
not  be  required,  that  the  individual  professing  to 
represent  him  has  authority  to  do  so,  which  would 
be  required  if  he  were  incapable  of  appearing  in 
person.  The  universal  and  familiar  practice,  tbeil, 
of  permitting  gentlemen  of  the  profession  to  ap* 
pear  without  producing  a  warrant  of  attom^t 
forms  a  role,  which  is  as  applicable  in  reason  to 
their  appearance  for  a  corporation^  as  for  a  natural 
.pejfBon;    Were  it  even  otherwise^  the  practice  is 
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tt  unilbrQi.  and  as  aocieDt,  .witb.  regard  to  corpo-     ^24. 
ratioo8»  aa  to  natural  persons.    No  case  nas  ever  ^^^^|C^ 
occurred,  so  far  as  we  are  infonned,  in  which  the       >* 
production  of  a  warrant  of  attorney  has  bees  sup-  "•®*®*^ 
poaed^a  necessary  preliminary  to  the  appearance 
of  a  corporation,  either  as  plaintiff  or  defendant, 
by  a  gentleman  admitted  to  die  bar  of  the  Court 
The  uaagCi  then>  is  as  full  authority  for  the  case  of 
a  corporation!;  as  of  an  individual.    If  this  usage 
ought  to  be  altered,  it  ahould  be-  &  rule  to  operate 
prospectively,  not  by  fhe  reversal  of  a  decree  pro- 
nounced in  conformity  with  the  general  course  of 
the  Court,  in. a  case  in  which  no  doubt  of  the  le^ 
gaiity  of  the  appearance  had  ever  been  suggested. 
.   In  the  statutea  of  jeofails  and  amendment,  which 
respect  this  subject,  thejoon-app^arance  of  a  war- 
rant of  attorney  in  the  record,  has  generally  been 
treated  as  matter  of  form;  and  the  32d  section  of 
the  Judiciary  Act  may  very  well  be  construed  to 
comprehend  this  formal  defect  in  its  general  termif, 
in  a  case  of  law.    No  reason  is  perceived  why  the 
Courts  of  Chancery  should  be  more  rigid  in  ex*. 
acting  the  exhibition  of  a  warrant  of  attorney  than 
a  Courtof  tew).  and,  since  the  practice  has,  in 
filct,  been  the  same  in  both  Courts,  an  appellate 
Gdurt  ought,  we  thinlc,  to  be  governed  in  both  by 
the  same  rule. 

2.  The  second  point  is  one  on  which  tne  pro-  tim  otwtr 
doctiveness  of  any  decree  jn  favour  of  the  plain- aaDt,wbto  evil 
tifis  most  probably  depends ;  for,  if  the  claim  bb  f*'**  ^'^'^ 
not  satiifidd  witb  the  money  found  in  the  posses- 
mofk  <tf  SniUvan.  itis,  atb«st,  uncertain  whether 
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1834i  a  fiind,  out  of  which  it  can  be  aatiafied,  ia  to  be 
found  elaewhere. 
^  r^^^  In  inquiring  whether  the  proofii  or  admiaaiooa  io 
the  cauae  be  aufficient  to  charge  Sullivan,  the  Ckmrt 
will  Kiok  into  the  answer  of  Currie,  aa  weU  aa  into 
that  of  Sulli?an.  In  objection  to  thia  course^  it  ia 
aaid,  that  the  answer  of  one  defendant  cannot  be 
read  against  another.  This  ia  generally,  but  not 
universally,  true.  Where  ne  defendantaucoeede 
to  another,  ao  that  the  right  of  the  one  devolvee 
on  the  other,  and  they  become  priviea  in  estate, 
the  rule  is  not  admitted  to  apply.  Thus,  if  aa 
ancestor  die,  pending  a  auit,  and  the  proceedinge 
be  revived  agaipst  his  heir,  or  if  a  suit  be  revived 
against  an  executor  or  administrator,  the  answer 
of  the  deceaaed  person,  or  any  other  evidence, 
establishing  any  fact  against  him,  might  be  read 
also  against  the  person  who  succeeds  to  him.  So, 
9ipefuiente  lite  purchaser  is  bound  by  the  decree, 
without  being  even  made  a  party  to  the  suit;  a  for" 
l»orf,.  he  would,  if  made  a  party,  be  bound  by  the 
teatimony  taken  against  the  vendor. 

In  this  caae,if  Currie  received  the  money  taken 
out  of  the  Bank,  and  passed  it  over  to  Sullivan, 
the  establishment  of  diis  fact,  in  a  auit  againat 
Gurrie,  would  seem  to  bind  hisauccessor,  Sullivan, 
both  as  a  privy  in  estate,  and  aa  a  person  getting 
possession  pendente  itte,  if  the  original  suit  bad 
been  instituted  against  Currie.  .We  can  perceive 
no  difference,  so  far  aa  reapecta  the  anawer  of 
Currie.  between  the  case  supposed,  andthecaae 
aait  atand6.  If  Currie,  who  waa  the  predecosaoc 
of  Sullivan,  admits  that  he  received  the  money  of 
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the  Bank,  t|ie  fact.  wtBim  to  bind  all  thoae  coniing    1824. 
in  under  him,  aa  confjpletely  aa  it  binda  hlmaelf. 
Thia,  therefore,  appeara  to  the  Court  to  be  a  caae 
in  which,  upon  principle,  the  anawer  of  Currie  ^'  ^  ^ 
may  be  read. 

His  answer  states,  that  on  or  about  the  19th  or 
20th  of  September,  1819^  the  defendant,  Harper, 
delivered  to  him,  ia  coin  and  notea,  the  sum  o^ 
98,000  dollars,  which  he  waa  informed,  and  be- 
lieyed  to  be  the  money  levied  on  the  Bank  aa  a 
tax,  in  pursuance  of  the  law  of  the  State  of  Ohio. 
After  conaulting  counsel  on  the  question,  whether 
he  ought  to  retain  this  sum  within  his  individual 
control,  or  paaa  it  to  the  credit  of  the  State  on  the 
booka  of  the  trttiaury,  he  adopted  the  latter  coorae, 
but  retained  it  carefully  in  a  trunk,  separate  from  the 
other  funda  of  the  treasury:  The  money  afterwarda 
came  to  the  hands  of  Sullivan,  the  gentleman  who 
aucceeded  him  as  treasurer,  and  gave  him  a  re* 
ceipt  for  all  the  money  in  the  treasury,  including 
this,  ^hich  waa  still  kept  separate  from  the  rest. 

We  think  no  reasonable  doubt  can  be  entertain- 
ed,  but  that  the  98,000  dollars,  delivered  by  Har- 
per to  Currie,  were  taken  out  of  the  Bank.  Cur- 
rie underatood.and  believied  it  tobe  the  fact  When 
did  he  so  understand  and  believe  it?  At  the  tinie 
when  he  received  the  money.  And  from  whom 
did  he  derive  his  understanding  and  belief  f  The 
inference  is  irresistible,  that  he  derived  it  frofnhia 
own  knowledge  of  oirqumstances,  for  they  weno( 
public,  notorie^,  and  firom  the  information  of  Har- 
per. In  the  neceaaaiy  course  <^  things,  Harper^ 
who  waaaenty  aa  Carrie  muat  have  known,  on  this 
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1884.    burinew,  brings  with  hiitf  to  the  treasurer  of  die 

"^•^UJ^JJ^  State^  a  sum  of  money,  which,  by  the  law,  was  to 

T.       be  taken  out  of  thid  Bank,  pays  him  98,000  dollars 

'   ^    thereof,  which  the  treasurer  receives  and  keepa^  as 

being  money  taken  from  the  Bank,  and  so  enters 

It  on  the  books  of  the  treasury.     In  a  soit  brought 

against  Mr.  Currie  for  this  money,  by  the  Stale  of 

Ohio,  if  he  had  failed  to  account  for  it,  coold  any 

person  doubt  the  competency  of  the  testimony  t6 

charge  him  ?    We  think  no  mind  could  hesitate  in 

such  a  case. 

Currie,  then,  being  clearly  in  possession  of  tlris 
money,  and  clearly  liable  for  it,  we  are  next'  to 
look  into  Sullivan's  answer,  for  the  purpose  of  in- 
quiriAg  whether  he  admits  any  facts  which  show 
iiim  to  be  liable  also. 

Sullivan  denies  all  personal  knowledge  of  the 
transaction ;  that  is,  he  was  not  in  office  when  it 
took  place,  and  was  not  present  when  the  money 
was  taken  out  of  the  Bank,  or  when  it  was  deliver- 
ed to  Currie.  But  when  he  entered  the  treasury 
office,  he  received  this  sum  of  98,000  dollars,  sepa- 
rate from  th^  other  money  of  the  treasury,  ^idi, 
he  understood  from  report,  and  was  informed  by 
his  predecessor,  from  whom  he  received  it»  was 
the  money  taken  out  of  the  Bank.  This  inim  has 
remained  untouched  ever  since,  from  respect  to  the 
injunction  awarded  by  the  Court. 

We  ask,  if  a  rationled  doubt  can  remain  <m  this 
subject. 

Mr.  Currie,  as  treasurer  of  the  State  of  Ohio» 
receives  98,000  dollars,  as  being  the  amount  of  a 
tax  imposed  by  the  Legislature  of  Aat  State  on 
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llie  Bank  of  the  United  Utates ;  entem  the  same  on  18S4. 
the  books  of  the  treasury;  and,  the  legality  of  the 
act  by  which  the  money  was  levied  being  ques- 
tioned^.puts  it  in  a  trunk,  and  keeps  it  apart  from 
the  other  money  belonging  to  the  public.  He  re- 
signs his  office,  and  is  succeeded  by  Mr.  Sullivan, 
to  whom  he  delivers  the  money,  informing  him,  at 
the  same  time,  that  it  is  the  money  raised  from 
the  Bank ;  and  Mr.  Sullivan  continues  to  keep  it 
apart,  and  abstains  from  the  use  of  it,  out  of  re«- 
spect  to  an  injunction,  forbidding  him  to  pay  it 
away,  or  in  any  manner  to  dispose  of  il^  Is  it  pos- 
sible to  doubt  the  identity  of  this  money  ? 

Even  admittingthat  the  answer  of  Currie,  though 
establishing  iiis  liability  as  to  himself,  could  not 
prove  even  that  fact  as  to  Sullivan  ;  the  answer  of 
Sullivan  is  itself  sufficient,  we  think,  to  charge 
Iiim.  He  admits  that  these  38,000  dollars  were 
delivered  to  him,  as  being  the  money  which  was 
taken  out  of  the  Bank,  and  that  he  so  received  it; 
for,  he  says,  he  understood  this  sum  was  the  same 
as  charged  in  tlie  bill ;  that  his  information  was 
from  report,  and  from  his  predecessor ;  and  that 
the  money  has  remained  untouched,  from  respect 
to  the  injunction.  This  declaration,  then,  .is  a 
paVt  of  the  fact.  The  fact,,  as  admitted  in  his  an-* 
swer,  is  not  simply  that  he  received  98,000  dol- 
lars, but  that  he  received  98,000  ddllars,  as  being 
the  money  taken  out  of  the  Bank — the  money  to 
which  the  writ  of  injunction  applied. 

In  a  common  action  between  two  private  indivi- 
duals, such  an  admission  would,  at  least,  be  soffi* 
dent  to  throw  on  the  defendant  the  burthen  of 
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1824«  piDfiog  that  tbe  moiief,  which  be  BckBoakMgm 
bimaelf  to  have  rceeived  and  kept  aa  the  money  of 
y^^  the  plaintiff,  waa  not  that  which  it  waa  declared  to 
be  on  its  delivery.  A  declaration,  accompanying 
the  delivery,  and  constituting  a  part  of  it,  gives  a 
character  to  the  transaction,  and  is  not  to  be  pla- 
ced on  the  same  footing  with  a  declaration  made 
by  the  same  person  at  a  different  time.  The  an- 
swer of  Sullivan,  then,  is,  in  the  opinion  of  the 
Court,  sufficient  to  show  that  theae  98,000  dollars 
were  the  specific  dollars  for  which  this  auit  vraa 
brought.  Thia  sum  having  come  to  hia  posses 
aion  with  full  knowledge  of  the  fact,  in  a* separate 
trunk,  unmixed  with  money,  and  vrith  notice  diat 
an  injunction  had  been  awarded  respecdng  it,  ha 
woi^d  seem  to  be  responsible  to  the  plaintiff  for 
it,  unlesa  he  can  show  aufficient  matter  to  die* 
charge  himself. 

lUtpoDiibi.     3.  The  next  objection  is,  to  the  decree  againat 
ti«t^  aipii^M  Osbpm  and  Harper,  as  to  whom  -fhe  bill  waa  ta- 

whom  the  Bill  ,  ^  i*  i 

wa«  tmun  pnf  kcu  for  confeased. 

^/^.  The  bill  chargesj^  that  Osborn  employed  John 

L.  Harper  to  collect  the  tax,  who  proceeded  by 
violence  to  enter  the  office  of  discount  and  deposit 
at  Chilicothe,  and  forcibly  took  therefrom  100,000 
dollars  in  specie  and  bank  notes ;  and  that,  at  the 
time  of  the  seizure.  Harper  well  knew,  and  waa 
duly  notified,  that  an  injunction  had  been  allowed, 
which  money  was  delivered  either  to  Currie  or 
Osborn. 

8o  far  aa  respects  Harper  and  Oabwn,  theae 
alfegations  are  to  be  considered  aa  nrtae.  If  the 
act  of  the  Legislature  of  Ohio,  sind  the  Mdti 
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oharaeter  of  Otbora,  constitate  a  daftnoe,  aeidMr  IflU 
of  these  defendante  are  liabll,  aod  the  vhole  de^ 
cree  is  errooeons ;  hot  if  the  act  be  imcoutitQ^ 
tkmal  and  Toidi  it  can  be  no  juatifioatioB,  and 
both  tbeae  defendants  are  to  1l>e  considered  as  in* 
dividuals  who  are  amenable  to  the  kws.  Consi* 
dering  them,  for  the  present,  in  this  character,  the 
fact,  as  made  out  in  the  billi  is/  that  Osborn  em- 
ployed Harper  to  do  an  illegal  act,  and  that  Har- 
per has  done  that  act ;  and  that  they  are  jointly  re* 
sponsible  for  it,  is  supposed  to  be  as  well  setdec 
aa  any  principle  of  law  whatever. 

We  think  it  unnecessary,  in  this  part  of  the  case, 
to  enter  into  the  inquiry  respecting  the  effect  of 
the  injunction.  No  injunction  is  necessary  to  at- 
tach responsibility  on  those  who  conspire  to  do  an 
illegal  act,  which  this  is,  if  not  justified  by  the  an- 
thority  under  which  it  was  done. 

4.  The  next  objection  is,  to  the  allowance  of  inuiMt  wiu 
interest  on  the  coin,  which  constituted  a  part  of  the  ^\m  TpAr* 
sum  decreed  to  the  complainants.    Had  the  com-  mV  "iucb'ibr 
plainants,  mthout  the  intervention  of  a  Court  of  ^om  Jlliiir  * 
equity,  resorted  to  their  legal  remedy  for  the  in^ 
jury  sustained,  their  right  to  principal  and  interest 
would  have  stood  on  equal  grOundl    The  same 
rde  would  be  adopted  in  a  Court  of  equity,  had 
the  subject  been  left  under  the  control  of  the  pwQr 
in  possession,  while  the  right  yma  in  litigation. 
Bat  the  subject  waa  not  left  under  the  control  of 
the  parqr.    The  Court  itself  interposed,  and  for- 
bade the  person^  in  whose  possession  the  property 
was,  to  make  any  use  of  it.    This  order  having 
been  obeyed,  plaees  the  defendant  in  the  same 
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18S4*     aitttatioi),  M<ar  as  respects  interest,  as  if  the  Coort 
had  taken  the  money  into  its  own  cust<]kdjr%     The 
defendant,  in  obeying  the  mandate  of  the  Court, 
becomes  its  instrument,  as  entirely  as  the  Clerk  of 
the  Court  would  have  been,  had  the  money  bisen 
placed  in  his  hands.     It  docs  not  appear  reasona- 
ble, that  a  decree  which  proceeds  upon  the  idea, 
that  the  injunction  of  the  Court  was  valid,  ought 
to  <llrect'interest  to  be  paid  on  the  mon^  which 
that  injunction  restrained    the  defendant   from 
osinir* 
inSiwCS^     5.  The  fifth  objection  to  the  decree  is,  tfaaS^tfae 
?neti'  ^JnJ^'ue  made  in  the  bill  does  not  warrant  the  itfCer- 
otter  Muiu-ferenee  of.  a  Court  of  Chancery. 

b!e  relief.  »..,-.  .  /  .  ,  , 

Ih  ezammmg  this  question,  it  is  proper  that  the 
Court  should  consider  the  real  case,  and  its  actual 
circumstances,  ^he  original  bilt  prays  for  an  in- 
junction against  Ralph*  Osbom,  Auditor  of  the 
State  of  Ohio,  to  restrain  him  from^  executing  a 
law  of  that  State,  to  die  great  oppression  and  in- 
jury of  the  complainants,  and  to  the  destruction 
of  rights  and  privileges  conferred  on  them  by  their 
charter,  and  by  the  constitution  of  the  United 
States.  The  true  inquiry  is,  whether  an  injunction 
can  be  issued  to  restrain  a  person,  who  is  a  State 
officer,  from  performing  any  official  act  enjoined 
by  statute;  and  whether  a  Court  of  equity  can 
decree  restitution,  if  the  act  be  performed.  In 
punnmig  this  inquiry,  it  must  be  assmiiM^  for  ikk 
present,  that  the  act  is  unconstituticlhal,  and  fur-^ 
nishes  no  authority  or  protecticm  to  the  officer  wbo 
is  abottt  to  proceed  under  it  This  must  be  mth 
sumed,  because,  in  tho  arrangement  of  Us  argiH 
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nent,  tue  coonsei  wlio  opeoed  the  caoie^  has  oho«  tM4« 
wen  to  reserve  that  point  for  the  last,  and  to  ocm- 
tend  thatt  though  the  law  be  void,  no  case  is  made  ^^  ^^ 
oot  against  the  defendants.  We  auspend^  also, 
the  consideration  of  the  queationi  whether  the  in- . 
terest  of  the  State  of  Ohio,  as  disclosed  itt  the 
bill,  «8howB  a  want  of  jurisdiction  in  the  Circuit 
Court,  which  ought  to  have  arrested  its  proceed* 
bgs.  That  question,  too,  is  reserved  bf  the  ap- 
pellants, and  will  be  subsequently  considered* 
The  sole  inquiry,  for  the  present,  is,  whether,  strip* 
ping  the  case  of  these  objections,  theplaintiflb 
below  were  entitled  to  relief  in  a  Court  of  equity^ 
against  the  defendants,  and  to  the  protection  of 
an  injunption.  The  appellants  expressly  waive 
the  extravagant  proposition,  that  a  void  act  can  $tn 
ford  protection  to  the  person  who  executes  it,  and 
admits  the  liability  of  the  defendants  to  the  plain* 
tiffs,  to  the  extent  of  the  injury  sustained,  in  an 
action  at  law.  The  question,  then,  is  reduced  to 
the  Single  inquiry,  whether  the  case  is  cognizable 
in.e^  Court  of  equity.  If  it  is,  the  decree  must  be 
affirmed,  so  fiur  as  it  is  supported  by  the  evidelioe 
in  the  cause. 

The  appellants.mllege,  that  the  original  bill  wm- 
tains  no  allegation  which  can  justify  the  andiea- 
tion  for  an  injunction,  and  treat  the  dedaratioas 
of  Ralph.  Osbom,  the  Auditor,  that  he  should  exe- 
cute the  law,  as  the  light  and  frivolous  threats  of 
aat  individual,  that  he  would  commit  an  ordinary 
ttespass.  But  surely  this  is  not  the  point  of  view 
inwhieb  the  iq^^Keation  for  an  injuoetion  is  to  be 
TWLegislative  of  Ohio  had  passed 
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1824.     a  law  for  the  avowed  purpose  of  expelling  the 

^^^^^  Bank  from  the  State;  and  bad  made  it  the  duty  of 

▼.       the  Auditor  to  execute  it  as  a  ministerial  oficer. 

8  Bank. 

He  had  declared  that  he  would  perform  this  duty. 
The  law,  if  executed,  would  unquestionably  effect 
its  object^  and  would  deprive  the  Bank  of  its 
chartered  privileges,  so  far  as  they  were  to  be  ex- 
ercised in  tl^at  State.  It  must  expel  the  Bank  from 
the  State;  and  this  is«  we  think,  a  conclusioii 
which  the  Court  might  rightfully  draw  from  the  law 
itself*  That  the  decljirations  of  the  Auditor  would 
be  fulfilled,  did  not  admit  of  reasonable  doubt. 
It  was  to  be  expected,  that  ^  person  continuing  to 
hold  an  office,  would  perform  a  duty  enjoined  by 
his  gove^iment,  which  was  completely  within  his 
power.  This  duty  was  to  be  repeated  until  the 
Bank  should  abandon  the  exercise  of  its  chartered 
rights. 

To  treat  tnis  as  a  common  casual  trespass^ 
would  be  to  disregard  entirely  its  true  character 
and  substantial  merits.  The  application  to  the 
Court  was,  to  interpose  its  writ  of  injunction,  to 
protect  the  Bank,  not  from  the  casual  trespass  of 
an  individual,  who  might  not  perform  the  act  be 
thrvatened,  but  from  the  total  destruction  of  its 
fruehise^  of  its  chartered  privileges,  so  far  as  re* 
speetod  the  State  of  Ohio.  It  was  morally  certain^ 
that  the  Auditor  would  proceed  to  execute  the  law, 
and  it  was  morally  certain,  that  the  effect  must  be 
the  expulsion  of  the  Bank  from  the  btate.  An 
annual  ofearge  of  100,000  dollars,  would  more  than 
dbsorb  all  the  advantages  of  the  privilege,  and 
woidd  consequently  annul  it. 
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The  appellants  admit,  tbat  iDJunctions  are  bf-  1824. 
ten  awarded  for  the  protectioa  of  parties  in  the 
enjoyment  .of  a  francbiae;  but  deny  that  one  has 
ever  been  granted  in  such  a  case  as  this.  But,  al* 
though  the  precise  case  may  never  have  occurred^ 
if  the  same  principle  applies,  the  same  remedy 
ought  to  be  afforded.  The  interference  of  the 
Court  in  this  class  of  esses,  has  most  frequently 
been  to  restrain  a  person  from  violating  an  exclu* 
sive  privilege,  by  participating  in  it.  But  if,  in* 
stead  of  a  continued  participation  in  the  privilege^ 
the  attempt  be  to  dis<ible  the  party  from  using  it^ 
is  ntft  the  reason  for  the  interference  of  the  Court 
rather  strengthened  than  weakened  P  Had  the 
privilege  of  the  Bank  bc^en  exclusive,  the  argument 
admits  that  any  other  person,  or  company,  might 
have  been  enjoined,  according  to  the  regular 
course  of  the  Courl  of  Chancery,  from  using  or 
exercising  the  same  business.  Why  would  such 
person  qr  company  have  been  enjoined  ?  To  jgtt' 
venta  permanent  injury  from  being  done  to  the  par* 
ty  entitled  to  the  franchise  or  privilege ;  which  tn;* 
jury^  the  appellants  say,  cannot  be  estimated  in 
damages.  It  requires  no  argument  to  prove,  that 
the  injury  is  greater,  if  the  whole  privilege  be  de- 
stroyed, than  if  it  be  divided;  and,  so  far  as  re* 
spects  the  estimate  of  damages,  although  precise 
accuracy  may  not  be  attained,  yet  a  reasonable 
calculation  may  be  made  of  the  amount  of  the  in- 
jury, sg)  as  to  satisfy  the  Court  und  Jury.  It  will 
not  be  pretended,  that,  in  such  a  case,  an  action  at 
law  could  not  be  mamtained,  or  that  the  materiaUr 
do  not  *  exist  on   which  a    verdict    might    he 
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1824.  found,  and  a  judgment  rendered.  But  in  thi% 
and  many  other  cases  of  continuing  injuries,  as  m 
the  caAc  of  repeated  ejectments,  a  Court  of  Chan- 
cery will  interpose.  The  injury  done,  by  denying 
to  the  Bank  the  exercise  of  its  franchise  in  the 
State  of  Ohio,  is  as  difficult  to  calcufate,  as  the  iiK 
jury  done  by  participating  in  an  exclusive  privi* 
toge<  The  single  act  of  levying  the  tax  in  the  first 
instance,  is  the  cause  of  an  action  at  law ;  but  that 
affords  a  remedy  only  for  the  single  act,  and  is  not 
equal  to  the  remedy  in  Chancery,  which  prevents 
itfi  repetition,  and  protects  the  privilege.  The 
same  conservative  principle,  which  induces  the 
Cburt  to  interpose  its  authority  for  the  protection 
of  exclusive  privileges,  to  prevent  the  commission 
of  waste,  even  in  some  cases  of  trespass,  spd  in 
many  cases  of  destruction,  will,  we  think,  apply  to 
this.  Indeed,  trespiuw  is  destruction,  where  there 
is  no  privity  of  estate. 

If  the  State  of  Ohio  could  have  beeo  miMfe  a 
party  defendant,  it  can  scarcely  be  denied,  that 
this  would  be  a  streng  case  for  an  injunction. 
The  objection  is,  tha^  as  the  real  party  cannot 
be  brought  before  ,the  Court,  a  suit  cannot  be 
sustained  against  the  agents  of  that  party ;  and  cs« 
ses  have  been  cited,  to  show  that  a  Court  of  Chan* 
eery  will  not  make  a  decree,  unless  all  thoso  who 
are  substantially  interested,  be  made  patties  to 
the  suit.  ^ 

This  is  certainly  true,  where  it  is  in  the  power 
of  the  plaintiff  to  make  them  parties ;  but  if  the 
person  who  is  the  real  principal,  the  person  v^ho  is 
the  true  source  of  the  mischief,  by  whose  power 
and  for  >rhose  advanti^^  it  is  d<Hie,  be  himself 
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above  the  law,  be  exempt  from  all  judicial  pro-  1824. 
cess,  it  would  be  subversive  of  the  best  established 
principles,  to  say  tl^at  the  laws  could  not  aflford 
the  same  remedies  against  the  agent  emph)yed  in 
doing  the  wrong,  which  they  would  afford  against 
him,  could  his  principal  be  joined  in  the  suit.  -  It 
is  admitted,  that  the  privilege  of  the  principal  is 
not  comn9!unicated  to  the  agent;  for  the  appellants 
acknowledge  that  an  action  at  law  would  lie 
against  the  agent,  in  which  full  compensation 
ought  to  be  made  for  the  injury.  It  being  admit- 
ted,  then,  that  the  agent  is  not  privileged  by  his 
connexion  with  his  prin(*ipal,  that  he  is  responsi- 
ble for  his  own  act,  to  the  full  extent  of  the  injury^ 
why  should  not  the  preventive  power  of  the  Court 
also  be  applied  to  him  ?  Why  may  it  not  restrain 
him  from  the  commission  of  a  wrong,  which  it 
would  punish  him  for  committing  P  We  put  out 
of  view  the  character  of  the  principal  as  a  sovereign 
State,  because  that  is  made  a  distinct  point,  and 
consider  the  question  singly  as  respects  the  want 
of  parties.  Now,  if  the  party  before  the  Court 
would  be  responsible  for  the  whole  injury,  why 
may  he  not  be  restrained  from  its  cominissioni  if 
no  pther  party  can  be  brought  before  the  Court  } 
The  appellants  found  their  distinction  on  the  le- 
gal principle,  that  all  trespasses  are  several  as 
well  as  joint,  without  inquiry  into  the  validity  of 
this  reason,  if  true.  We  ask,  if  it  be  true  ?  Will 
it  be  said,  that  the  action  of  trespass  is  the  only 
remedy  given  for  this  injury?  Can  it  be  denied, 
that  an  action  on  the  case,  for  money  had  and  re- 
ceived to  the  plaintiiTs  use,  might  be  maintained  r 
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1824.  We  think  it  cannot;  and  if  such  an  aption  might 
^"^^^^^  be  maintained,  no  plausible  reason  suggests  itself 
to  us,  for  the  opinion,  that  iin  injunction  may  not 
be  awarded  to  restrain  the  agent,  with  as  much  pro- 
priety as  it  might  be  awarded  to  restrain  the  prin- 
cipal, could  the  principal  be  made  a  party. 

We  think  the  reason  for  an  injunction  is  much 
stronger  in  the  actual,  than  it  would  be  in  the  sup- 
posed case*  In  the  regular  course  of  things,  the 
agent  would  pay  over  the  money  immediately  to 
his  principal,  and  would  thus  place  it  beyond  the 
reach  of  the  injured  party,  since  bis  principal  is 
not  amenable  to  the  law.  The  remedy  for  the  in- 
jury, would  be  against  the  agent  only;  and  what 
agent  could  ifiake  compensation  for  such  an  injury? 
The  remedy  would  have  nothing  real  in  it.  It 
would  be  a  remedy  in  name  only,  notin  substance. 
This  alone  would,  in  our  opinion,  be  a  suiBcient 
feason  for  a  Court  of  equity  The  injury  would, 
in  fact,  be  irreiiarable^  and  the  cases  are  innume- 
rable, in  which  injunctions  are  awarded  o&  this 
ground. 

But,  were  it  even  to  be  admitted.,  that  the  in- 
junction, in  the  first  instance,  was  improperly 
awarded,  and  that  the  original  bill  could  not  be 
maintained,  that  would  .not,,  we  thinkiL  niaterislly 
affect  the  case*  An  amended  and  supplemental 
bill,,  making  liew  parties,  has  been  filed  in  the 
eause,  and  on  that  bill,  with  the  proceedings  under 
it,  the  decree  was  pronounced.  The  question  is^ 
whether,  that  bill  .and  those  proceedings  Buppcst 
the  decree. 

The  caais  ther  make,  ia,:  >bat  th?  money  and 
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notes  of  the  plaintifiki,  in  the  Circuit  Court,  have  1824. 
been  taken  from  them  without  authority,  aud  are 
in  possession  of  one  of  the  defendants,  who  keeps 
them  separate  and  apart  from  all  other  money  and 
notes.  It  is  admitted,  that  this  defendant  would 
be  liable  for  the  whole  amount  in  an  action  at  luw ; 
but  it  is  denied  that  he  is  liable  in  a  Court  of 
equity. 

W.e  think  it  a  case  in  which  a  Court  of  equity 
ought  to  interpose,  and  that  there  are  several 
grounds  on  which  its  jurisdiction  may  be  placed. 

One,  which  appears  to  be  ample  for  the  purpose, 
is,  that  a  Court  will  always  interpose,  to  prevent 
the  transfer  of  a  specific  article,  which,  if  trans- 
ferred, will  b^  lost  to  the  owner.    Thus,  the  hold- 
er of  negotiable  securities,  indorsed  in  the  usual 
manner,  if  he  has  acquired  them  fraudulently,  will 
be  enjoined  from  negotiating  thom;  because   if 
negotiaced,  the  maker  or  indorser  must  pay  them. 
Thus,  too,  a  transfer  of  stock  will  be  restrained 
in  favour  of  a  person  having  the  real  property  ia 
the  article.     In  these  cases,  tbe^  injured  party 
would  have  his  remedy  Htlaw;  and  the  probabili-. 
ty  that  this  remedy  would  be  adequate,  is  stronger 
in  the  cases  put  in  the  books,  than  in  this,  where 
the  sum  is  so  greatly  beyond  the  capacity  of  an 
ordinary  agent  to  pay.    But  it  is  the  province  of  a 
Court  of  equity,  in  such  cases,  to  arrest  tbei  injury, 
and  prevent  the  wrong.    The  remedy  i&more  be- 
neficial and  complete,  than  the  law  can  give.  The 
money  of  the  Bank,  if  mingled  with  the  other  mo- 
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1824.     ney  in  tb^  treasury,  and  put  into  circulation,  would 

^''^T^'T^  be  totally  lost  to  the  owneres ;  and  the  reason  for 

V.        an  injunction  is,  at  least,  as  strong  in  such  a  case, 

'   ^^^'  as  in  the  case  of  a  negotiable  note. 

Thecxemp.     6.  We  orocecd  now  to  the  6th  point  made  by 

tion     of      ihc  /  ■  .    i    .         1  .-  '  .'  1 

State  rro(n  su-  the  appellants,  which  is,  that  if  any  case  is  made 
j'cction' tlT  the  in  the  bill,  proper  for  the  iriterfc^rence  of  a  Court 
lll^inli  its^offi'  of  Chancery,  it  is  against  the  State  of  Ohio,  in 
culin/'*an*unl  which  casc  thc  Circuit  Court  could  not  exercise 
jurisdiction. 

The  bill  is  brought,  it  is  said,  for  the  purpose  of 
protecting  the  Bank  in  the  exercise  of  a  franchise 
granted  by  a  law  of  the  United  States,  which 
franclrise  tha  State  of  Ohio  asserts  a  right  to  in- 
vade, and  is  about  to  invade.  It  prays  the  aid  of 
the  Court  to  restrain  the  officc^rs  of  the  State  from 
executing  the  law.  It  is,  then,  a  controversy  be- 
tween the  Bank  and  the  State  of  Ohio.  The  in- 
terest of  the  State  is  direct  and  immediate,  not 
consequential.  The  process  of  the  Court,  though 
not  directed  against  the  State  by  name,  acts  di- 
rectly upon  it,  by  restraining  its  officers.  The 
process,  therefore,  is  substantially,  though  ^not  in 
formi  against  the  State,  and  the  Court  ought  not 
to  proceed  without  making  the  State  a  par^.  If 
this  cannot  be  done,  the  Court  cannot  take  juris- 
diction of  the  cause. 

The  full  pressure  of  this  argument  is  felt,  and 
the  difficulties  it  presentjs  are  acknowledged.  The 
idirect  interest  of  the  State  in  the  suit,  as  brought, 
is  admitted ;  and,  had  it  been  in  the  power  of  the 
Bank  to  make  it  a  party,  perhaps  no  decree  otfght 
to  have  been  pronounced  in  the  causa,  until  the 
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$tate  WM  before  the  Court.    But  this  was  not  in     1824. 
the  ptiwer  of  the  Bank.     The  eleventh  amende  ^*cbbom^ 
ment  of  the  constitution  has  exempted  a  State        ?. 
from  the  suits  of  citizens  of  other  States,  or  aliens;  ^'  ^'  ^"^ 
and  the  very  difficult  question  is  to  be  decided, 
whether,  in  such  a  case,  the  Court  may  act  upon 
the  agents  employed  by  the  State,  and  on  the  pro-^ 
perty  iti  their  hands* 

Before  we  try  this  question  by  the  constitution, 
it  may  not  be  time  misapplied,  if  we  pause  for  a 
moment,  and  reflect  on  the  relative  situation  of  the 
UniQn  with  its  members,  should  the  objection  pre* 
vail. 

A  denial  of  jurisdiction  forbids  all  inquiry  into 
the  nature  of  the  case.  It  applies  to  cases  per* 
feotly  clear  in  themselves ;  to  cases  wliere  the  go- 
vernment is  in  the  exercise  of  its  best  established 
and  most  essential  powers,  as  well  as  to  those 
which,  may  be  deemed  questionable.  It  asserts, 
that  the  agents  of  a  State,  alleging  the  authority  of 
a  law  void  in  itself,  because  repugnant  to  the  con- 
stitution, may  arrest  the  execution  of  any  law  in 
the  United  States..  It  maintains,  that  if  a  Stafls 
shall  impose  a  fine  or  penalty  on-  any  person  em- 
ployed in  the  execution  of  any  law  of  the  United 
Stiites,  it  may  Idvy  that  fiAe  or  penalty  by  a  mi- 
nisterial officer,  Without  the  sanction  even  of  its 
own  Courts;  and  that  the  individual,  though. he 
perceives  the  approaching  danger,  can  tfbtain  ao 
protection  from  the  judicial  departriient  of  the  go- 
vermneot.  The  carrier  of  the  mail,  the  collector 
t»f  the  iBvenne,  the  marshal  of  a  district,  the  re- 
cruiting officer,  may  all  be  inhibited,  under  ruinous 
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1 824.  penalties,  from  the  perfomanoe  of  their  respecti vo 
^■^J^jj^^  duties ;  the  warrant  of  a  ministerial  officer  may 
y-  authorize  the  collection  of  these  penalties,  and  the 
person  thus  obstructed  in  the  performance  of  his 
duty,  may  indeed  resort  to  his  action  for  damages, 
after  the  infliction  of  the  injury,  but*cannot  avail 
himself  of  the  preventive  justice  of  the  nation  to 
protect  him  in  the  performance  of  his  duties. 
Each  member  of  the  Union  is  capable,  at  its  will^ 
of  attacking  the  nation,  of  arresting  its  progress  at 
every  step,  of  acting  vigorously  and  e&ctually  in 
the  execution  of  its  designs,  while  the  nation 
stands. naked,  stripped  of  its  defensive  armoor, 
and  incapable  of  shielding  its  agent  or  executing 
its  laws,  otherwise  than  by  proceedings  which  are 
to  take  place  after  the  mischief  is  perpetrated, 
and  which  must  often  be  ineffectual,  from  the  ina- 
bility of  the  agents  to  make  compensation. 

These  are  said  to  be  extreme  cases ;  but  the 
case  at  bar,  h^^rit  been  put  by  way  of  illustration 
in  argument,  might  have  been  termed  an  ex-- 
treme  case ;  and,  if  a  penalty  on  a  revenue  officer, 
for  performing  his  duty,  be  more  obviously  wrong 
than  a  penalty  on  the  Bank,  it  is  a  diflforeooe  In 
degree,  not  in  principle.  Public  sentiment  woold 
be  more  shocked  by  the  infliction  of  a  penalt|r  on 
a  public  officer  for  the  performance  of  his  duly, 
than  by  the  infliction  of  this  penally  0tt  a' 
which,  while  carrying  on  die  fiscal 
the  government,  is  also  transading  ita  mm 
ness;  but,  ia  both  cases,  the  offiear  tevyiajp  the 
penalty  aots  under  a  void  aatfiorl^,  and  tfia  power 
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to  restraih  him  is  denied  as  positively  in  the  one  as     1 824. 
in  the  other. 

The  distinction  between  any  extreme  case,  and 
that  which  has  actually  occurred,  if,  indeed,  any 
difference  of  priociple  can  be  supposed  to  exist 
between  them,  disappears,  when  considering  the 
question  of  jurisdiction;  for,  if  die  Courts  of  the 
United  States  ci^iBot  rightfully  protect  the  agents 
who  execute  every  law  authorized  by  the  constitu- 
tion, frbm  the  direct  action  of  State  agents  in  the 
collection  of  penalties,  they  cannot  rightfully  pro* 
tect  those  who  execute  any  law. 

The  question,  then,  is,  whether  the  constitution 
of  the  United  States  has  provided  a  tribunal  which 
can  peacefully  and  rightfully  protect  those  who  are 
employed  in  carrying  into  execution  the  laws  of 
the  Union,  from  the  attempts  of  a  particular  State 
to  resist  the  execution  of  those  laws. 

The  State  <^  Ohio  denies  the  existence  of  this 
power,  and  contends,  that  no  preventive  proceed- 
ings whatever,  or  proceedings  ^against  the  very 
property  which  may  have  been  seized  by  the  agent; 
of  a  State,  can  be  sustained  against  such  agent, 
because  they  would  be  substantially  against  the. 
State  itself,  in  violation  of  the  lltli  amendment 
of  the  constitution. 

That  the  Courts  of  the  Union  cannot  entertain 
a  ioit  brought  againjpt  a  State  by  an  dien,  or  tbe 
citizen  of  another  State,  is  not  to  be  controverted. 
Is  a  suil^  brought  a|^nst  an  individual,  for  any 
came,  whatever,  a  suit  .against  a  StatVt  in  th9 
sense  of  the  conititotion  ? 

Vim..  IX.  lor 
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1824.  The  Utli  amenchndnt  ih  the  limhatioii  of  a 
power  supposed  to  be  grniitcd  in  the  original  in- 
strument ;  and  to  understand  accurately  the  extent 
of  the  limitation,  it  seems  proper  to  d«;fine  the 
power  that  is  limited. 

The  words  of  the  constitution,  so  far  as  they 
respect  this  question,  are,  /^  The  judicial*  power 
shall  extend  to  controversies  between  two  or  more 
States,  between  a  State  and.  citizens  of  another 
State^  and  between  a  State  and  foreign  states,  ci- 
tizens, or  subjects/' 

A  subsequent  claui^  distributes  the  power  pre- 
viously granted,  and  assigns  to  the  Supreme  Court 
original  jurisdiction  in  those  cases  in  which  "  a 
State  shall  be  a  party.'' 

The  words  of  the  1 1  th  amendment  are,  "  The 
judicial  power  of  the  United  States  shall  not  be 
construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  Uni- 
ted States,  by  citizens  of  another  State,  or  by  ci- 
tizens or  subjects  of  a  foreign  state." 

The  Bank  of  the  United  (States  contends,  that 
in  all  cases  in  which  jurisdiction  depends  on  the 
character  of  the  party,  reference  is  made  to  the 
party  on  the  record,  not  to  one  who  may  be  inte- 
rested^ but  is  not  shown  by  the  record  to  be  a 
party. 

The  fippellants  admit,  that  the  jurisdiction  of 
the  Court  is  not  ousted  by  any  incidental  or  con- 
sequential fntereM,  which  a  State  may  have  in  the 
decision  to  be  made,  but  is  to  be  considered  as  a 
party  where  the  decision  actts  directly  and  imnie* 
diateiy  upon  the  State,  through  its  officers. 
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if  this  question  were  to  be  determined  on  the     1824. 
authority  of  English  decisions,  it  is  believed  that  "^^j^^^ 
no  case  can  be  adduced,  where  any  person  has        v. 
been  considered  as  a  party,  who  is  not  made  so  in    '   '    *^   ' 
the  record.     But  the  Court  will  not  review  those 
decisions,  because  it  is  thought  n  question  grow- 
ing out  of  the  constitution  of  the  United  States, 
requires  rather  an  attentive  consideration  of  the 
words  of  that  instrument,  than  oCthe  decisions  of 
analogous  questions  by  the  Courts  of  any  other 
country. 

Do  the  provisions,  then,  of  tiie  American  con- 
itittttion,  respecting  controversies  to  which  a  State 
may  be  a  party^  extend,  on  a  fair  construction  of 
that  instrument,  to  cases^in  which  the  State  is  not 
a  party  on  the  record  ? 

The  first  in  the  enumeration,  is  n  controversy 
between  two  or  more  States. 

There  are  not  many  questions-  in  which  a  State 
would  be  supposed,  to  take  a  deeper  or  more  im- 
mediate interest,  than  in  those  which  decide  on 
the  extent  of  her  territory. .  Vet  the  constitution, 
not  considering  the  State  as  a  party  to  such  eon-^ 
troversies,  if  not  plaintiff  or. defendant  on  the  re- 
cord, hias  expressly  given  jurisdiction  in  those  be- 
tween citizens  claiming,  lands  under  gran^  of 
diflbrent  States.  If  each  State,  in  consequence  of 
the- influence  of  a  decision  on  her  boundary,  bad. 
been  considered,  by  the  framers  of  the  constitu- 
tion^ as  a  party  to  that  controversy,  the  express 
grant  of  jurisdiction  woqld  have  been  usdess. 
Tho  grant  of  it  certainly  proves,  that  the  oonstitu- 
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1824.     tioD  docs  not  consider  the  State  as  a  party  in  tmA 
a  case. 

Jurisdiction  is  expressly  granted,  in  those  cases 
only  where  citizens  of  the  same  State  claim  lauds 
under  gcahts  of  difTcrent  States.  If  the  claimants 
be  citizens  of  diflerent  States,  the  Court  takes  ju- 
risdiction for  that  reason.  Still,  the  right  of  tlic 
State  to  grant,  is  the  essential  point  iii  dispute: 
and  in  that  point  the  State  is  deeply  interested. 
If  that  interest  converts  tlio  State  into  a  party, 
there  is  an  end  of  the  cause  ;  and  the  constitution 
will  be  construed  to  forbid  the  Circuit  Courts  to 
take  cognizance  of  questions  to  which  it  was 
thought  necessary  expresdy  to  extend  their  juris- 
diction, even  when  the  controversy  arose  between 
citisens  of  the  same  State. 

We  are  aware,  that  the  application  of  these  ca- 
ses may  be  denied,  because  the  title  of  the  State 
comes  on  incidentally^  and  the  appellants  admit 
the  jurisdiction  of  the  Court,  wliere  its  judgment 
does  not  act  directly  upon  the  property  or  inte- 
rests of  the  State ;  but  we  deemed  iC  of  some  im- 
portance to  show,  that  the  framers  of  the  consti- 
tution contemplated  the  distinction  between  cases 
in  which  a  State  was  interested,  and  those  in 
which  it  was  a  party,  and  made  no  provision  for 
a  case  of  interest^  without  being  a  party  on  the  re- 
cord. 

In  cases  where  a  State  is  a  party  on  thCjiecordj 
the  question  of  jurisdiction  is  decided  by  inspec- 
tion.     If  jurisdictipn  depend^  not  oo  this  plain 
^  fact,  but  on  the  interest,  pf  the  State,  what  mle 
has  the'  constitution  given,  by  whiclf  *  this  interest 
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18  to  be  measured?    If  do  role  be  given,  is  it  to     1824. 
be  settled  by  the  Court  ?    If  so,  the  curious  ano-  ^"^Jjl^jj^ 
maly  is  presentedi  of  a  Court  examining  the  whole        ▼• 
testimony  of  a  cause,  inquiring  into,  and  deciding    ' 
on^  the  extent  of  a  Statei^  interest,  without  having 
a  right  to  exercise  any  jurisdiction  in  the  case. 
Can  this  inquiry  be  made  without  the  exercise  of 
jurisdiction  ? 

The  next  ii;^  the  enumeration,  is  a  controversy 
between  a  State  and  the  citizens  of  another  State. 
Can  this  case  arise,  if  the  State  be  not  a  party 
on  the.  record  ?    If  it  can,  the  question  recurs, 
wlAt  degree  of  interest  shall  be  sufficient  to  change 
the  parties,  and  arrest  the  proceedings  against  the 
individual  ?      Controversies  respecting  boundary 
have  lately  existed  between  Virginia  and  Tennes- 
see, between  Kentucky  and  Tennessee,  and  now 
exist  between  New* York  and  New-Jersey.    Sup- 
pose, while  such  a  controversy  is  pending,  the  col- 
leeting  officer  of  one  State  should  seize  piroperty 
for  taxes  belonging  to  a«  lan  who  supposes  him- 
self to  reside  in  the  other  State,  and  who  s^^ks 
redress  in  the  federal  Court, of  that  State  in  which 
the  officer  resides.  .  The  interest  of  the  State  is 
obvious.    Yet  ii  is  admitted,  that  in  such  a  case 
the  action  would  lie,  because  the  officer  might  be 
treated  as  a  trespasser,  and  the  verdict  and  judg- 
ment against  him  would  not  act  directly  on  the 
property  of  the  State.     That  it  would  nor  so  act, 
may,  perhaps,  depend  on  circumstances.     The 
officer  may  retam  the  amount  of  the  taxes  in  his 
hands,  and,  dn  the  proceedings  of  the  State  against 
him,  m^y  plead  in  bar  the  judgment  of  a  Court  of 
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1824«  competent  jurisdiction.  If  this  plea  ought  to  be 
"^^^^^^^  sustained,  and  it  is  far  from'  being  certain  that  it 
1^  ^  ought  liot,  the  judgment  so  pleaded  would  have 
acted  directly  on  the  revejnue  of  the  State,  in  the 
hands  of  its  officer.  And  yet  the  argument  ad- 
mits, that  the  action,  in  such  a  case,  would  be  sus- 
tained. But,  suppose,  in  such  a  case,  the  party 
conceiving  himself  to  bo  injured,  instead  of  bring* 
ing  an  action  sounding  in  damages,  should  sue  for 
the  specific  thing,  while  yet  in  possession  of  the 
seizing  officer.  It  being  admitted,  in  argument, 
that  the  action  sounding  in  damages  would  lie, 
we  arq  unabie  to  perceive  the  line  of  distinction 
between  that  and  the  action  of  detinue.  Yet  the 
latter  action  would  claim  the  specific  article  seized 
for  the  tax,  and  would  obtain  it,  should  the  sei- 
zure be  deemed  unlawful. 

It  would  be  tedious  to  pursue  this  part  of  the 
inquiry  farther,  and .  it  would  bo  useless,  because 
every  person  will  perceive  that  the  same  reasoning 
is  applicable  to  all  the  other  enumerated  contro- 
versies to  which  a  State  may  be  a  party.  The 
principle  may  be  illustrated  by  a  reference  to  thoee 
other  controversies  where  jurisdiction  depends  on 
the  party.  But,  before  We  review  them,  we  will 
notice  one  wtiere  the  nature  of  the  controversy  is, 
in  some  degree,  blended  with  tlie  character  of  the 

If  a. suit  be  brought  against  a  foreign  minister, 
the  Supreme  Court  alone  has  original  Jurisdiction, 
and  this  is  shown  Qn  the  record.  But,4iuppo8e  a 
suit  to  be  brought  which  affects^  the  interest  of  a 
foreign  minister,  or  by  which  the  person  of  his  ee- 
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cretary,  or  of  his  servant^  is  arrested.    The  minis- 
ter .does  not,  by  the  mere  arrest  of  his  secretary,  ^"^^Jj^ 
or  his  servant,  become  a  party  to  this  suit,  but  the        ▼. 

TT  S  Bank. 

actual  defendant  pleads  to  the  jurisdiction  of  the 
Court,  and  asserts  his  privilege.  If  the  suit  affects 
a  foreign  minister,  it  must  be  dismissed,  not  be- 
cause he  is  a  party  to  it,  but  because  it  affects  him. 
The  language  of  the  constitution  in  the  two  cases 
is  different.  This  Court  can  take  cognizance  of 
idl  cases  '< affecting"  foreign  ministers;  and,  there- 
fore, jurisdiction  does  not  depend  on  the  party 
named  in  the  record.  But  this  language  changes, 
wheti  the  enumeration  proceeds  to  States.  Why 
this  change?  The  answer  is  obvious.  In  the 
caae  of  foreign  ministers,  it  was  intended,  for  rea- 
sons which  all  comprehend,  to  give  the  national 
Courts  jurisdiction  over  all  cases  by  which  they 
were  in  any  manner  affected.  In  the  case 
«f  States,  whose  immediate  or  remote  interests 
were  mixed  up  with  a  multitude  of  cases,  and  who 
might  be  affected  in  an  almost  infinite  variety  of 
^vays,  it  was  intended  to  give  jurisdiction  in  those 
cases  only  to  which  they  were  actual  parties. 

In  proceeding  with  the  cases  in  which  jurisdic- 
tion depends  on  the  character  of  the  party,  the 
first  in  the  enumeration  is,  ''  controversies  to 
which  the  United  States  shall  be  a  party." 

Does  this  provision  extend  to.  the  cases  where 
the  United  States  are  not  named  in  the  record, 
but  claim,  and  are  actually  entitled  to,  the  whole 
subject  in  controversy? 

Let  as  examine,  this  question. 

Suits  brought  by  the  Postmaster-General  are 
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1.824.  for  money  due  to  the  United  States.  The  nomi- 
^'^^J^^  oal  plaintiflf  has  no  interest  in  the  controversy, 
^▼^  ^  an4  the  United  States  are  the  only  real  party. 
Yet,  these  suits  could  not  be  instituted  in  the 
Courts  of  the  Union,  under  that  clause  which  gives 
jarisdictidn  in  all  cases  to  which  the  United  States 
are  a  party;  and  it  was  found  necessary  to  give 
the  Court  jurisdiction  over  them,  as  being  cases 
arising  under  a  law  of  the  United  States. 

The  judicial  power  of  the  Union  is  also  extend- 
ed to  controversies  between  citizens  of  different 
States;  and  it  has  been  decided,  that  die  charac* 
ter  of  the  parties  must  be  shown  on  the  record. 
Does  this  provision  depend  on  the  character  of 
those  whose  interest  is  litigated,  or  of  tliose  who 
are  parties  on  the  record?  In  a  suit,  for  example, 
brought  by  or  against  an  executor,  the  creditors 
or  legutees  of  his  testator  are  the  persons  really 
concerned  in  interest;  but  it  has  never  been  sus^ 
pected  that,  if  the  executor  be  a  resident  of  ano* 
tlier  State,  the  jurisdiction  of  the  federal  Courts 
could  be  ousted  \>y  the  fact,*  that  the  creditors  or 
legatees  were  citizens  of  the  same  State  with  the 
opposite  party.  The  universally  received  con- 
struction in  this  case  is,  that  jurisdiction  is  neither 
given  nor  ousted  by  tlie  relative  situation  of  the 
parties  concerned  in  interest,  but  by  the  relative 
situation  of  the  parties  named  on  the  record. 
Why  is  this  construction  universal?.  No  cose  can 
be  imagined,  in  which  the  existdnce  of  an  mterest 
out  of  the  party  on  the  record  is  more  unequivo- 
cal than  in  that  which  has  been  just  stated.  Why, 
then,  is  it  universally  admitted,  that  this  interest  in 
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Qo  manlier  aftcts  Am  joriadiction  of  the  Oburt?    1834* 
^TbM  plain  and  obvioua  anawer  ia,  becauae  the  ju- 
riadiction  of  the  Court  depeoda,  not  upon  thia  in-  ^^  V 
tereat,  but  upon  the  actual  party  on  the  record. 

Were  a  fitate  to  be  the  aole  legatee,  it  will  not, 
we  preaume,  be  alleged,  that  the  juriadictlon  of 
the  Court,  in  a  auit  againat  the  executor,  would  b^ 
more  affected  by  thia  &ct,  than  by  the  "lact  (bat 
any  other  peraon,  not  auable  in  the  Courta  of  the 
Union,  waa  the  aole  legatee.  Yet,  in  auch  a  caaoi 
the  Court  would  decide  directly  and  immediately 
on  the  intereat  of  the  State. 

Thia  principle  might  ^  further  illuatrated  by 
ahowing  that  jurisdiction,  where  it  dependa  on  tbe 
character  of  the  party,  ia  never  conferred  in  con- 
sequence of  the  exiatence  of  an  intereat  in  a  party 
not  named ;  and  by  showing  that,  under  the  dia- 
Jtributive  clauae  of  the  2d  aection  of  the  3d  article, 
the  Supreme  Court  could  ikever  take  original  juria- 
dictlon, in  consequence  of  an  intereat  in  a  partT 
not  named  in  the  record. 

But  the  principle  aeems  too  well  eataUished  to 
require  that  more  time  should  be  devoted  to  it.  It 
may,  we  think,  be  laid  down  as  a  rule  which  admita 
of  no  exception,  that,  in  all  caaes  where  jurisdic- 
tion dependa  on  the  party,  it  la  the  party  named 
in  the  record.  Consequently,  the  1 1th  amend- 
ment, which  reatraina  the  juriadiotion  granted  by 
die  conatitution  over  auita  againat  Statea,  ia,  of 
aeceaaity,  limited  to  tboae  auita  in  which  a  State 
is  a  party  on  the  record.  The  amendment  haa  ita 
liill  etfeet,  if  the  4miatitution  be  conatrued  aa  it 
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t834«     would  have  been  eonstraed^  had  the  jariadicttoii 
of  the  Cooit  never  been  extended  to  saitabrooght 


Otbeni 
▼.       against  a  State,  by  the  citizens  of  another  State, 

^•^^'^^orbyaUens. 

The  Statd  not  being  a  party  on  the  record,  and 
the  Court  having  jurisdiction  over  those  who  are 
parties  on  the  record,  the  true  question  is,  not  one 
of  jurisdiction,  but  whether,  in  the  exercise  of  its 
jurisdiction,  the  Court  ought  te  make  a  decree 
against  the  defendants;  whether  they  are  to  be 
ebnndered  as  having  a  real  interest,  or  as  being 
only  nominal  parties. 

In  pursuing  tltis  arrangement  which  the  appel- 
lants have  made  for  the  argument  of  the  cause, 
this  question  has  already  been  considered.  The 
tesponsibiiity  of  the  officers  of  the  State  for  the 
money4(|ken  out  of  the  Bank,  was  admitted,  and 
it  was  acknowledged  that  this  responsibility  might 
be  enforced  by  the  proper  action.  The  objection 
is,  to  its  being  enforced  against  the  specific  aitide 
taken^  and  by  the  decree  of  this  Court  But,  it 
has  been  shown,  we  think,  that  an  action  of  deti- 
nue might  be  Maintained  for  that  article,  if  the 
Bank  had  possessed  the  means  of  describing  it, 
and  that  the  interest  of  the  State  would  not  have 
been  an  obstacle  to  the  suit  of  the  Bank  against 
the  individual  in  possession  of  it.  The  judgment 
in  such  a  suit  might  have  been  enforced,  had  the 
article  been  found  in  possession  of  the  individoal 
defendant.  It  has  been  shown,  that  the  danger  of 
its  being  parted  with,  of  its  being  lost  to  the  plain- 
tiff, and  the  necessity  of  a  discovery,  justified  the 
application  to  a  Court  of  equity.    It  was  in  a 
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Court  of  equity  alone  that  the  relief  would  be     1824. 
real,  substantial,  and  effective.     The  parties  must 
certainly  havs  a  real  interest  in  the  case,  since 
their  personal  responsibility  is  acknowledged,  and, 
if  denied,  could  be  demonstrated. 

It  was  proper,  then,  to  make  a  decree  against 
the  defendants  in  the  Circuit  Court,  if  the  law  of 
the  State  of  Obio  be  repugnant  to  the  constitution, 
or  to  a  law  of  the  United  States  made  in  pursu- 
ance thereof,  so  as  to  furnish  no  authority  to  those 
who  took,  or  to  those  who  received,  the  money 
for  which  this  suit  was  instituted. 

7.  Is  that  law  unconstitutional  ? 

This  point  was  argued  with  great  ability,  and   Tbe  derision 
decided  by  this  Court,  after  mature  and  deliberate  m^^c^oi^^  ri 
consideration,  in  the  case  of  MCuUoeh  v.   Z'Ae^^iWd"* 
StaU  of  Maryland.    A  revision  of  that  opinion ''"^""^'*- 
has  been   requested;   and  many  considerations 
combine  to  induce  a  review  of  it. 

The  foundation  of  the  argument  in  favour  of  the 
right  of  a  State  to  tax  the  Bank,  is  laid  in  the  sup- 
posed character  of  that  institution.  The  argu- 
ment supposes  the  corporation  to  have  been  ori- 
ginated for  the  management  of  an  individual  con- 
cern, to  be  founded  upon  contract  between  indivi- 
duals, having  private  trade  and  private  profit  for  its 
great  end  and  principal  object. 

If  these  pi-emises  were  true,  the  conclusion 
drawn  from  them  would  be  inevitable.  This  mere 
private  corporation,  engaged  in  its  own  business, 
with  its  own  views,  would  certainly  be  subject  to 
the  taxing  power  of  the  State,  as  any  individual 
would  be ;  and  the  casual  circumstance  of  its  being 
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1834.  eriiployed  by  ihe  gotefntteDt  itt  the  OrtMwtioii  of 
^^^^^^  its  fiMftl  ftffaira,  would  no  more  exempt  its  pnTate 
t.  busiaesii  from  the  operation  of  tbm  pMi^er,  than  h 
V.  8.  Sink,  ^oyij  exempt  the  private  buetneM  of  any  indifi- 
dual  employed  in  the  Mme  nsannef.  Bat  the  pre^ 
miees  are  not  trile.  The  Bank  ia  not  eonaidered 
lui  a  private  corporation,  whose  principal  object  if 
ilfdivldaiil  trade  AM  individual  profit;  bst  as  a 
jMiMle  6orporatton/ created  for  puUicaod  naticmd 
purposes.  That  the  inete  bminessof  banktagis^ 
in  its  6#n  niitufe^  a  private  business,  and  Miy  be 
carried  on  by  indivtdtials  or  compafiies  havii^  mo 
political  connexion  with  the  goveriMleAt,  is  ad- 
iniltted ;  btrt  the  Bank  is  not  sucli  an  uidividMd  or 
eetapany.  It  was  not  created  for  its  own  sake,  m 
for  private  purposes.  It  has  nefver  beeitf  snppesed 
that  Congress  coold  create  sueh  a  eorporatieii. 
The  whole  opinloti  of  the  Court,  in  fhe  ease  of 
HfCtOloch  e.  The  ^taU  ofMafflamd,  is  ftwinded 
Oil,  and  sustaincid  by^  the  idea  that  tl»  Bank  |i  on 
instrument  which  is  ''  neceaiaiy  ami  prepe#  Aif 
earryf ng  into  eflbet  the  powers  veMsd.  ii  die  g#* 
vernnient  of  the  United  States.''  Iris  not  an  4nt 
stra inettt  Wbi6h  the  government  foand  reatff  saade^ 
and  tMk  supposed  to  l^  adapted  td  iti  ptrftuase } 
bttt  one  whieh  was  created  in  the  ftsiv  in  whieir  ll 
now  appears,  for.natioiNd  purposes  Mlf«  ilili^ 
mdoubtedly,  eapiible  of  transacting  privatVis  Ifril 
to  public  business.  White  it  fa  the  great  iaiairv 
Aent  by  which  the  fiscal  operations  of  the  go/ren^ 
toeiit  are  eftf^ted,  it  in  also  ttedi ng  with  faidNh>* 
duals  fbf  its  own  a'dtanfage.  The  iii^lflMtt  itt- 
<eavotff  (e  dis(ing«isli between  Ihie*  ttade^MtlW 
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agency  for  the  poblie,  between  its  Banking  opera-    1824^ 
tiom  and  those  qualities  which  it  posseieises  ia  ^'^^an!^ 
eumiiion  with  oveiy  corporation,  such  as  indivi-       v. 
duality^  immortality,  &c.    While  they  seem  to  ad-  ^'  ®*  ®"** 
mit  the  right  to  pretserve'this  corporate  existence, 
they  deny  the  right  to  protect  it  in  its  trade  and 
business. 

If  there  be  any  thing  in-this  distincUon,  it  would 
lend  to  show  that  so  much  of  the  act  as  incorpo- 
rates the  Bank  is  constitutional,  but  so  much  of  it 
as  authorizes  its  Banking  operations  is  unconstitu- 
tional. Congress  can  make  the  inanimate  body, 
and  employ  the  machine  as  a  depository  of,  and 
vehicle  for,  the  conveyance  of  the  treasure  of  the 
nation,  if  it  be  capable  of  being  so  employed,  but 
cannot  breathe  into  it  the  vital  spirit  which  alone 
can  bring  it  into  useful  existence. 

Let  this  distinction  be  considered. 

Why  is  it  that  Congress  can  incorporate  or 
create  a  Bank  ?  This  question  was  answered  in 
the  case  of  JttCuUoch  v.  The  State  of  Maryland. 
It  is  an  instrument  which  is  '' necessary  and  pro- 
per'* for  cacrying  on  the  fiscal  operations  of  go- 
vernment. Can  this  instrument,  on  any  rational 
calculation,  effect  its  object,  unless  it  be^endowed 
with  that  faculty  of  lending  and  dealing  in  money, 
which  is  conferred  by  its  charter?  If  it  can,  if  it 
be  as  competent  to  the  purposes  of  government 
without,  as  with  this  faculty,  there  will  be  much 
difficulty  in  sustaining  that  essential  part  of  the 
charter.  If  it  cannot,  then  this  faculty  is  neces- 
sary to  the  Jegitiinate  operations  of  government, 
and  was  constitutionally  and  rightfully  engrafted 
on  the  institution.    It  is,  in  that  view  of  the  subject. 
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1824.    the  vital  part  of  the  corporation ;  it  is  its  aoal  j 
^'^^^^  And  the  right  to  preserve  it  originates  in  the 


▼.  principle,  with  the  right  to  preserve  the  skeleton  or 
'  body  which  it  animates*  The  distinction  between 
destroying  what  is  denominated  the  corporate 
franchise,  and  destroying  its  vivifying  principle,  is 
precisely  as  incapable  of  being  maintained,  as  a 
distinction  between  the  right  to  sentence  a  human 
being  to  death,  and  a  right  to  sentence  him  to  a 
total  privation  of  sustenance  during  life.  Deprive 
a  Bank  of  its  trade  and  business,  which  is  its  sus- 
tenance, and  its  immortality,  if  it  have  that  pro- 
perty, will  be  a  very  useless  attribute* 

This  distinction,  then,  has  no  real  existence. 
To  tax  its  faculties,  its  trade,  and  occupation,  is  to 
tax  the  Bank  itself?  To  destroy  or  preserve  the 
one,  is  to  destroy  or  preserve  the  othen 

It  is  urged,  that  Congress  has  not,  by  this  act  of 
incorporation,  created  the  faculty  of  trading  in 
money ;  that  it  had  anterior  existence,  and  may 
be  carried  on  by  a  private  individual,  or  company, 
as  well  as  by  a  corporation.  As  this  profession  or 
business  may  be  taxed,  regulated,  or  restrained, 
when  conducted  by  an  individual,  U  may,  likewise, 
be  taxed,  regulated,  or  restrained,  when  conduct-- 
ed  by  a  corporation. 

The  general  correctness  of  these  propositions 
need  not  be  controverted.  Their  particular  ap- 
plication, to  the  question  before  the  Court,  is  alone 
to  be  considered.  We  do  not  maintain  that  the 
corporate  character  of  the  Bank  exempts  its  ope- 
rations from  the  action  of  State  authority.  If  an 
individual  were  to  be  endowed  with  the  wmm  fit- 
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eulttes,  for  the  same  purposes,  he  would  be  equally     1824. 
protected  in  the  exercise  of  those  faculties.    The  ^"^^J^JJ^ 
operations  of  the  Bank  are  believed  not  only  to       r^ 
yield  the  compensation  for  its  servites  to  the  go*   ' 
vernment,  hut  to  be  essential  to  the  performance 
of  those  services.   Those  operations  give  its  Talue 
to  the  currency  in  which  all  the  transactions  of  the 
government  are  conducted.    They  are^  therefore, 
inseparably  connected    with  those  transactions^ 
They  enable  the  Bank  to  render  those  services  to 
the  nation  for  which  it  was  created,  and  are,  ther&« 
fore,  of  the  very  essence  of  its  character,  as  natioif* 
al  instruments.     The  business  of  the  Bank  con^ 
stitutes  its  capacity  to  perform  its  functions,  as  a 
machine  for  the  money  transactions  of  the  govern- 
ment.   Its  corporate  cha,racter  is  merely  an  inci- 
dent, which  enables  it  to  transact  that  business 
more  beneficially. 

Were  the  Secretary  of  the  Treasury  to  be  au- 
thorized, by  law,  to  appoint  agencies  throughout  the 
Union,  to  perform  the  public  functions  of  the  Bank, 
and  to  be  endowed  with  its  faculties,  as  a  necessary 
auxiliary  to  those  functions,  the  operations  of  those 
agents  would  be  as  exempt  iVom  the  control  of  the 
States  as  the  Bank,  and  liot  more  so.  If,  instead 
of  the  Secretary  of  the  Treasury,  a  distinct  office 
were  to  be  created  for  the  purpose,  filled  by  a  per- 
son who  should  receive,  as  a  compensation  for  his 
time,  labour,  and  expense,  the  profits  of  the  bank- 
ing business,  instead  of  other  emoluments,  to  be 
drawn  from  the  treasury,  which  banking  business 
was  essential  to  the  operations  of  the  government, 
would  each  State  in  the  Union  noasess  aright  to 
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18S4.    MBiiroliheieopenitjaM?  Tfa^quM^omw 

^^^^1^  4his  riglit  would  depend  fmMt  always  he*  an  Uieie 

V.       laeultjef  4Q  ieesential  to  the  fiscal  operatiomi  of  die 

u.s.Buk.  ^iremiQi^iii,  luii  (0  autbori^  Copgrefls  to  confinr 

them?    liet  tbip  be  ednultod,  and  the  queatioR, 

doee  the  right  to  preaenre  them  eiiet?  imiBt  al^ 

waja  beauwered  in  the  affirmative. 

CioQgreaa  was  of  opioioo  that  these  Acultiee 
were  neceaeary,  to  enable  the  Bank  to  perform 
the  aervicee  which  are  exacted  from  it,  and  for 
which  it  waa  created.  Thia  waa  oertoinly  a  qiiea- 
tion  proper  for  the  conaideration  of  tbe  national 
Ii^dature.  But,  were  it  now  to  undergo  reyi* 
aion,  who  would  have  the  hardihood  to  say,  that, 
without  die  employment  of  a  banking  capitd, 
those  aervicea  could  be  performed?  That  the 
esfivcoae  of  theae  fiicultiea  greatly  facilitatea  the 
fiaeal  operationa  of  the  government,  ia  tooebvioiia 
fm  eontroveray ;  and  who  will  venture  to  affirm, 
that  the  auppreaaion  of  them  would  not  niaterially 
a&ct  those  operationa,  and  eaaentiaUy  impair,  if 
not  totally  deatroy,  the  utility  of  the  auichineto 
tb?  government?  The  currency  which  it  cirou- 
iatea,  hy  means  of  ita  trade  with  individuals,  ia  be- 
lieved to  make  it  a  morefit  inatrancient  for  the  pur* 
poaea  of  government,  than  it  coidd  otherwiae  be ; 
and,  if  thia  be  true,  the  capacity  to  carry  on  this 
ttsade,  ia  a  faculty  indiapenaahle  to  the  character 
and  objecta  of  the  institution. 

The  appellanta  admit,  that,  if  thia  faculty  be 
neoeaaaty,  to  make  the  Bank  a  fit  inatmmenC  6m 
the  putpesea  of  the  government,  Congreae  po»- 
ilhe  RttM  power  toprocect  the  machine  ia 
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this,  as  in  its  direct  fiscal  operatioM;  bdt  they    IffiM. 
deny  that  it  is  pecesaaiy  to  thoee  purpoaes,  and  in-  ^"^^^^ 
aiat  that  it  ia  ffranted  solely  for  the  benefit  of  the        r. 
members  of  the  corporation.    Were  this  proposi-  v-o-^-^^ 
tion  to  be  admitted,  all  the  consequences  which 
are  drawn  from  it  might  foltow.     But  it  is  not  ad- 
mitted.   The  Court  has  already  stated  its  convic- 
tion, that  without  this  capacity  to  trade  with  indi- 
viduals, the  Bank  would  be  a  very  defective  in- 
strument, when  considered  with  a  single  view  to 
its  fitness  for  the  purposes  of  government.     On 
this  point  the  whole  argument  rests. 

It  is  contended,  that,  admitting  Congress  to  pos- 
sess the  power,  this  exemption  ought  to  have  been 
expressly  asserted  in  the  act  of  incorporation ;  and, 
not  being  expressed,  ought  not  to  be  implied  by 
the  Court. 

It  is  not  unusual,,  for  a  legislative  act  to  involve 
consequences  which  are  not  expressed.  An  offi- 
cer, for  example,  is  ordered  to  arrest  an  indivi- 
dual. It  is  not  necessary,  nor  is  it  usual,  to  say  that 
he  shall  not  be  punished  for  obeying  this  order* 
His  security  is  implied  in  the  order  itself.  It  is 
no  unusual  thing  for  an  act  of  Congress  to  imply, 
without  expressing,  this  very  exemption  fix)m  State 
cobtrol,  which  is  said  to  be  so  objectionable  in  this 
instance.  The  collectors  of  the  revenue,  the  car- 
riers of  the  mail,  the  mint  establishment,  and  all 
those  institutions  which  are  public  in  their  natort. 
are  examples  in  point  It  has  never  been  doabtsif, 
that  all  who  are  employed  in  them,  are  protectee^ 
wHile  in  the  line  of  duty ;  and  yet  this  protecfiott 
is  not  .expressed  in  any  act  of  Congress.    Itisiib 

Vol.  rx.  m 
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1S24.  cidental  to,  and  is  implied  in,  th6  sever&l  acts  by 
which  these  institutions  are  created,  and  is  secured 
rT"  to  the  individuals  employed  in  them,  by  the  judi- 
cial power  alone ;  that  is,  the  judicial  power  is 
the  instrument  employed  by  the  government  in 
administering  this  security. 

That  department  has  no  will,  in  any  case.  If 
the  sound  construction  of  the  act  be,  that  it  exempts 
the  trade  of  the  Bank,  as  being  essential  to  the 
character  of  a  machine  necessary  to  the  fiscal  ope- 
rations of  the  government,  from  the  control  of  the 
States,  Courts  are  as  much  bound  to  give  it  that 
construction,  as  if  the  es^emption  had  been  estab- 
lished in  express  terms.  Judicial  power,  as  con- 
tradistinguished from  the  power  of  the  laws,  has 
no  existence.  Courts  are  the  mere  instruments 
of  the  law,  and  can  will  nothing.  When  they  are 
said  to  exercise  a  discretion,  it  is  a  mere  legal  dis- 
cretion, a  discretion  to  be  exercised  in  discerning 
the  course  prescribed  by  law ;  and,  when  that  is 
discerned,  it  is  the  duty  of  the  Couctto  follow  it. 
Judicial  power  is  never  exercised  for  the  purpose 
of  giving  effect  to  the  will  of  the  Judge  ;  always 
for  the  purpose  of  giving  effect  to  the  will  of  the 
Legislature ;  or,  in  other  words,  to  the  will  of  the  law. 

The  appellants  rely  greatly  on  the  distinction 
between  the  Bank  and  the  public  institutions,  such 
as  the  mint  or  the  post  office.  The  agents  in 
those  offices  are,  it  is  said,  officers  of  government, 
and  are  excluded  from  a  seat  id  Congress.  Not 
so  the  directors  of  the  Bank.  The  connexion  of 
the  government  with  the  Bank,  is  likened  to  that 
with  contractors. 

It  will  not  be  contended,  that  the  directors^  or 
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Other  officers  of  the  Bank^areofficensofgoyemiiieiit.  1824. 
But  it  is  contended,  that,  were  their  resemblaDce 
to  contractors  more  perfect  than  it  is,  the  right  of 
the  State  to  control  its  operations,  if  those  opera- 
tions be  necessary  to  its  character,  as  a  machine 
employed  by  the  government,  cannot  be  maintain* 
ed.  Can  a  contractor  for  supplying  a  military 
post  with  provisions,  be  restrained  from  making 
purchases  within  any  State,  or  from  transporting 
the.  provisions  to  the  place  at  which  the  troops 
were  stationed?  or  could  he  be  fined  or  taxed  for 
doing  so  F  We  have  not  yet  heard  these  questions 
answered  in  the  affirmative.  It  is  true,  that  the 
property  of  the  contractor  may  be  taxed,  as  the 
property  of  other  citizens;  and  «o  may  the  local 
property  of  the  Bank.  But  we  do  not  admit  that 
the  act  of  purchasing,  or  of  conveying  the  articles 
purchased,  can  be  under  State  control. 

If  the  trade  of  the  Bank  be  essential  to  its  cha- 
racter, as  a  machine  for  the  fiscal  operations  of  the 
government,  that  trade  must  be  as  exempt  from 
State  control  as  the  actual  conveyance  of  the  pub- 
lic money.  Indeed,  a  tax  bears  upon  the  whole 
machine ;  as  well  upon  the  faculty  of  collecting 
and  transmitting  the  money  of  the  nation,  as  on 
that  of  discounting  the  notes  of  individuate.  No 
distinction  is  taken  between  them. 

Considering  the  capacity  of  carrying  on  the 
trade  of  banking,  as  ati  important  feature  in  the 
character  of  this  corporation,  which  was  necessa- 
ry, to  make  it  a  fit  instrument  for  the  objects  for 
which  it  was  created,  the  Court  adheres  to  its  de- 
cision in  the  case  of  if  (7b2IaeA  against  TheStaU 
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1824.     of  Maryland^  and  ia  of  opioioq,  that  the  act  of 
^"^^^^  th^  State  of  Ohio,  which  ia  certainly  much  moro 
▼.        objectionable  than  that  of  the  State  of  Maryland, 
U.&BuiL  j^  repugnant. to  a  law  of  the  United  Statea,  made 
in  pursuance  of  the  constitution^  and,  therefore, 
void.     The  counsel  for  the  appeUants  are  too 
kitelligent,  and  have  too  much  self  respect,  to  pre- 
tend, that  a  void  act  can  afford  any  protection  to 
the  oflicers  who  execute  it.    They  expressly  admit 
that  it  cannot. 

It  being  then  shown,  we  think  concluaively,  that 
the  defendants  could  derive  neither  iiuthori^  nor 
protection  from  the  act  which  they  executed,  and 
that  this  suit  is  not  against  the  State  of  Ohio  with- 
in thd  view  of  the  constitution,  the  State  being  no 
party  on  the  record,  the  only  real  question  in  the 
cause  is,  whether  the  record  contains  sufficient 
matter  to  juatify  the  Court  in  pronouncing  a  decree 
against  the  defendants  ?  That  this  question  is  at- 
tended with  great  difficulty,  has  not  been  conceal- 
ed or  denied.  But  when  we  reflect  that  the  de^ 
fendants,.  Osborne  and  Harper,. are  inconteatably 
liable  for  the  full  amount  of  the  money  taken  out 
of  the  Bank;  thatthe  defendant,  Currie,  is  also  re- 
sponsible for  the  sum  received  by  him,  it  having 
come  to  his  hands  with  full  knowledge  of  the  un- 
lawful means  by  which  it  was  acquired ;  that  the 
defendant,  Sullivan,  is  also  reaponsible  for  the 
sum  specifically  delivered  to  him,  with  notice  that 
it  was  the  property  of  the  Bank,  unless  the  form  of 
having  made  an  entry  on  the  books  of  the  treasury 
can  countervail  the  fact,  that  it  was,  in  truth,  kept 
Untouched,  in  a  trunk,  by  itself,  as  a  deposit,  to  await 
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tb^  errat  of  the  pending  rait  respecliog  it ;  we  t824i 
my  lay  it  down  as  a'prppoeition,  safely  lo  be  af- 
firmedy  that  all  tbe  defendants  in  the  cause  were 
liaUe  in  an  action  at  law  for  the  amount  of  this  '^ 
decree*  If  the  original  injunction  was  properly 
awarded,  for  the  reasons  stated  in  the  preceding 
part  of  this  opinion,  the  money,  having  reached  the 
hands  of  all  those  to  whom  it  afterwards  came 
with  notice  of  that  injunction,  might  be  pursued^ 
so  long  as  it  remained  a  distinct  deposit,  neither 
mimd  with  the  money  of  the  treasury,  nor  put  intd 
ciiculation.  Were  it  to  be  admitted,  that  the  qth 
giaal  injunction  was  not  properly  awarded,  still 
the  amended  and  rapplemental  bill,  which  brings 
befiire  the  Court  all  the  parties  who  had  been  cofr^ 
cevned  in  the  transaction,  was  filed  after  the  oaose 
ef  action  had  completely  accrued.  The  money  of 
the  Bank  had  bcMon  taken,  without  authority^  by 
some  of  the  defendants,  and  waa  detained  by  tke 
only  person  who  wae  not  an  original  wrong  doer, 
in  a  speofic  form ;  so  that  detinue  might  hate  been 
maintained  for  it,  had  it  been  in  the  power  of  the 
Bank  to  prove  the  facts  which  are  necessary  tso 
establish  the  identity  of  the  property  sued  for. 
Under  such  circumstances,  we  think,  a  Court  of 
equity  may  afford  its  aid,  on  the  ground  that  a  dkh 
eofety  is  necessary,  and  also  on  the  sameprincii^e 
that  an  injunction  issues  to  restrain  a  persen  who 
baa  fraudulently  obtained  posseasioo  of  negoCiaUe 
nate%  ftom  putting  them  into  circulation;  os  a 
person  having  the  apparent  ownership  of  stodt 
really  belonging  to  another,  from  traneftrrug  it 
Tk»  matf  then,  might  be  an  well  suitained  fli  a 
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Court  of  equity  as  in  a  Court  of  law,  and  the  ob- 
jection tbat  the  interests  of  the  State  are  commit- 
ted to  subordinate  agents,  if  true,  is  the  unavoida- 
ble consequence  of  exemption  from  being  sued— - 
of  sovereignty.  The  interests  of  the  United  States 
are  someiimes  committed  to  subordinate  agents. 
It  was  the  case  in  Hoyt  v.  Gelston,  in  the  case 
of  The  Apollofi,  and  in  the  case  of  Doddridg^s 
Lessee  V.  Thompson  and  Wright^  and  in  many 
others.  An  independent  foreign  sovereign  cannot 
be  sued,  and  does  not  appear  in  Court.  But  a 
friend  of  the  Court  comes  in,  and,  by  suggestion, 
gives  it  to  understand,  that  his  interests  are  in- 
volved in  the  controversy.  The  interests  of  the 
sovereign,  in  such  a  case,  and  in  every  other  where 
he  chooses  to  assert  thom  .under  the  name  of  the 
rea^  party  to  the  cause  are  as  well  defended  as  if 
he  were  a  party  to  the  record.  But  his  preten- 
sions, where  they  are  not  well  founded*  cannot 
arrest  the  right  of  a  party  having  a  right  to  the 
thing  for  which  he  sues.  Where  the  right  is  in 
the  plaintiff,  and  the  possession  in  the  defendant, 
the  inquiry  cannot  be  stopped  by  the  mere  asser- 
tion of  title  in  a  sovereign.  The  Court  must  pro- 
ceed to  investigate  the  assertion,  and  examine  the 
title.  In  the  case  at  bar,  the  tribunal  established 
by  the  constitution,  for  the  purpose  of  deciding, 
ultimately,  in  all  cases  of  this  description,  had  so- 
lemnly determined,  that  a  State  law  imposing  a 
tax  on  the  Bank  of  the  United  States,  was  uncon- 
stitutional and  void,  before  the  wrong  was  commit- 
ted for  which  this  suit  was  brought 
We  think,  then,  that  there  is  no  error  in  the  de- 
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cree  of  the  Circuit  Court  for  the  district  of  Ohio,     1834. 
so  far  as  it  directs  restitution  of  the  specific  sum    "^^^^^ 
of  98,000  dollars,  which  was  taken  out  of  the        r. 
Bank  unlawfully,  and  was  in  the  possession  of  the 
defendant,  Samuel  Sullivan,  when  the  injunction 
was  awarded,  in  September,  1 820,  to  restrain  him 
from  paying  it  away,  or  in  any  manner  using  it; 
and  so  far  as  it  directs  the  payment  of  the  remain- 
ing sum  of  2000  dollars,  by  the  defendants,  Ralph 
Osborne  and  John  L.  Harper;  but  that  the  same 
is  erroneous,  so  far  as  respects  the  interest  on  the 
coin,  part  of  the  said  ^98,000  dollars,  it  being  the 
opinion  of  this  Court,  that,  while  the  parties  were 
restrained  by  the  authority  of  the  Circuit  Court 
from  using  it,  they  ought  not  to  be  charged  with 
interest.     The  decree  of  the  Circuit  Court  for  the 
district  of  Ohio  is  affirmed,  as  to  the  said  sums  of 
98,000  dollars,  and  2000  dollars;  and  reversedir  as 
to  the  residue. 

Mr.  Justice  Johnson^  The  argument  in  this 
cause  presents  three  questions:  1.  Has  Con- 
gress granted  to  the  Bank  of  the  United  States, 
an  unlimited  right  of  suing  in  the  Courts  of  the 
United  Stiites?  2.  Could  Congress  constitu- 
tionally grant  such  a  right?  and  3.  Has  the 
power  of  the  Court  been  legally  and  constitutionally 
exercised  in  this  suit  ? 

I  have  very  little  doubt  that  the  public  mind 
will  be  easily  reconciled  to  the  decision  of  the 
Qourt  here  rendered ;  for,  whether  necessary  or 
tinnecessary  originally,  a  state  of  things  has  now 
grown  up,  in  some  of  ^he  States,  which  renders  all 
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1 824;  the  protection  necessary,  that  the  general  govern* 
ment  can  give  to  this  iBank.  The  policy  of  the 
decision  is  obvious,  that  is,  if  the  Bank  is  to  be  mah 
tained;  and  few  will  bestow  upon  its  legal  cor* 
rectness,  the  reflection,  that  it  is  necessary  to  teeC 
it  by  the  constitution  and  laws,  under  which  it  is 
rendered. 

The  Bank  of  the  United  States,  is  now  identi- 
fied with  the  administration  of  the  national  go- 
vernment. It  is  an  immense  machine,  economi' 
cally  and  beneficially  applied  to  the  fiscal;  trans- 
actions of  the  nation.  Attempts  have  been  made 
to  dispense  with  it,  and  they  have  failed  ;  serious 
and  very  weighty  doubts  have  been  entertained  of 
its  constitutionalify,but  they  have  been  abandcmed ; 
and  it  is  now  become  the  functionary  that  collects^ 
the  depository  that  holds,  the  vehicle  that  trans- 
ports, the  guard  that  protects,  and  the  agent  that 
distributes  and  pays  away,  the  n^illions  that  pass 
annually  through  the  national  treasury ;  and  all 
this,  not  only  without  expense  to  the  government, 
but  after  paying  a  large  bonus,  and  sustaining  ac- 
tual annual  losses  to  a  large  amount ;  furnishing 
the  only  possible  means  of  embodying  the  most 
ample  security  for  so  immense  a  charge. 

Had  its  effects,  however,  and  the  views  of  its 
framers,  been  confined  exclusively  to  its  fiscal 
uses^  it  is  more  than  probable  that  this  suit,  and 
the-  laws  in  which  it  originated,  would  never  bave 
had  existence.  But  it  is  well  known,  that  with 
that  object  was  combined  another,  of  a  very  gene- 
ral>  and  not  less  important  character. 

The  expiration  of  the  charter  of  the  former  Bank; 
led  to  State  creations  of  Banks ;  each  new  Bank  in- 
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creased  the  facilities  of  creating  others;  and  the  1824. 
necessities  of  the  general  government^  both  to 
make  use  of  the  State  Banks  for  their  deposits, 
and  to  borrow  largely  of  all  who  would  lend  to 
them,  produced  that  rage  for  multiplying  Banks, 
which,  aided  by  the  emoluments,  derived  to  the 
States  in  their  creation,  and  the  many  individual 
incentives  which  ttiey  developed,  soon  inundated 
the  country  with  a  new  description  of  bills  of  cre- 
dit, against  which  it  was  obvious  that  the  provi- 
sions of  the  constitution  opposed  no  adequate  in^ 
hibition. 

A  specie-paying  Bank,  with  an  overwhelming 
capital,  and  the  whole  aid  of  the  government  de* 
posits,  presented  the  only  resource  to  which  the 
government  could  resort,  to  restore  that  power 
over  the  currency  of  the  country,  which  the  framerg 
of  the  constitution  evidently  intended  to  give  to 
Congress  alone.  But  this  necessarily  involved  a 
restraint  upon  individual  cupidity,  and  the  exer- 
cise of  State  power;  and,  in  the  nature  of  things, 
it  was  hardly  possible  for  the  mighty  effort  neces- 
sary to  put  down  an  evil  spread  so  widerand  arrived 
to  such  maturity,  to  be  made  without  embodying 
against  it  an  immense  moneyed  combination,  which 
could  not  fail  of  making  its  influence  to  be  f^lt, 
wherever  its  claimances  could  reach,  or  its  in- 
dustry and  wealth  be  brought  to  operate. 

I  believe,  that  the  good  sense  of  a  people^  who 
know  that  they  govern  themselves,  and  feel  that 
they  have  no  interests  distinct  from  those  of  their 
government,  would  readily  concede  to  the  Bank» 
thus  circumstanced,  some,  if  not  all  the  rights  here 
Vol.  IX.  no 
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1824.     contended  for.    But  I  cannot  persuade  myaelf, 

^"^y^^^  that  thcy.have  been  conceded  in  the  extent  which 

V.        thip  decision  affirms.     Whatever  might  be  proper 

U.S.  Bunk.  ^^  jj^  j^jj^  i^y  ^^  amendment  of  the  constitution, 

this  Court  is  only,  at  present,  expounding  its  ex- 
isting provisions. 

In  the  present  instance,  I  cannot  persuade  my- 
self, that  the  constitution  saactions  the  vesting  of 
the  right  of  action  in  this  Bank,  in  cases  in  virhich 
the  privilege  is  exclusively  personal,  or  in  any  case, 
merely  on  the  ground  that  a  question  might  pos- 
sibly be  raised  in  it,  involving  the  constitution,  or. 
conAitutionality  of  a  law,  of  the  United  States. 

When  law9  were  heretofore  passed  for  raising 
a  revenue  by  a  duty  on  stamped  paper,  the  tax  was 
quietly  acquiesced  in,  notwithstanding  it  entrench- 
ed so  closely  on  the  unquestionable  power  of  the 
States  over  the  law  of  contracts ;  but  had  the  same 
law  which  declared  void  contracts  not  written  up- 
on stamped  paper,  declared,  .that  every  person 
holding  such  paper  should  be  entitled  ta  bring 
his  action  *^  in  any  Circuit  Court'*  of  the  United 
States,  it  is  confidently  believed  that  there  could 
have  been  but  one  opinion  on  the  constitutional- 
ity of  such  a  provision.  The  whole  jurisdiction 
over  contracts,  might  thus  have  been  taken  from 
the  State  Courts,  and  conferred  upon  those  of  the 
United  States.  Nor  would  the  evil  have  rested 
there ;  by  a  similar  exercise  of  power,  imposing  a 
stamp  on  deeds  generally,  jurisdiction  over  the 
territory  of  the  Stdte,  whoever  might  be  parties, 
even  between  citizens  of  the  sameState— jurisdic- 
tion of  suits  instituted  for  the  recovery  of  legacies 
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or  distributive  portions  of  intestates*  estates — ^juris-  1824. 
diction,  in  fact,  over  almost  every  possible  case,  ""^^^^ 
mightbe  transferred  to  the  Courts  of  the  United  v. 
States.  Wills  may  be  required  to  be  executed  on  *  *  * 
stamped  paper ;  taxes  may  be^  and  have  been,  im- 
posed upon  legacies  and  distributions ;  and,  in  all 
such  cases,  there  is  not  only  a  possibility,  but  *a 
probability,  that  a  question  may  arise,  involving 
the  constitutionality,  construction,  &c.  of  a  law  of 
the  United  States.  If  the  circumstance,  that  the 
questions  which  the  case  involves,  are  to  determine 
its  character,  whether  those  questions  be  made  in 
the  case  or  not,  then  every  case  here  alluded  to, 
may  as  well  be  transferred  to  the  jurisdiction  of 
the  United  States,  as  those  to  which  this  Bank  is 
a  party.  But  still  farther,  as  was  justly  insisted 
in  argument,  there  is  not  a  tract  of  land  in  the  Uni- 
ted States,  acquired  under  laws  of  the  United 
States,  whatever  be  the  number  of  mesne  trans- 
fers that  it  may  have  undergone,  over  which  the 
jurisdiction  of  the  Courts  of  the  United  States 
might  not  be  extended  %  Congress,  upon  the  v«- 
ry  principle  on  which  the  right  of  suit  in  this  Bank 
is  here  maintained.  Nor  is  the  case  of  the  alien> 
put  in  argument,  at  all  inapplicable.  The  one 
acquires  its  character  of  individual  property,  as  the 
other  does  liis  political  existence,  under  a  law  of  the 
United  States ;  and  there  is  not  a  suit  which  may 
be  instituted  to  recover  the  one,  nor  an  action  of 
ejectment  to  be  brought  by  the  other,  in  which  a 
right  acquired  under  a  law  of  the  United  States, 
does  not  lie  as  essentially  at  the  basis  of  the  right 
of  action,  as  in  the  suits  brought  by  this  Bank. 
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1824.  It  18  no  answer  to  the  argument,  to  aay,  that  the 
law  of  the  United  Staffs  is  but  ancillieiry  to  the 
constitution,  as  to  the  alien;  for  the  constitutioih 
could  do  nothing  for  him  without  the  law:  and, 
whether  the  question  be  upon  law  or  constitution, 
still  if  the  possibility  of  its  arising  be  a  sufficient 
circumstance  to  bring  it  within  the  jurisdiction  of 
the  United  States  Courts,  that  possibility  exists 
with  regard  to  every  suit  affected  by  alien  disa- 
bilities; to  real  actions  in  time  of  peace — ^to  all 
actions  in  time  of  war. 

I  cannot  persuade  myself,  then,  that,  with  these 
palpable  consequiences  in  view,  Congress  ever 
could  have  intended  to  vest  in  the  Bank  of  the 
United  States,  the  right  of  suit  to  the  extent  here 
claimed.  And,  notwithstanding  the  confidence 
with  which  this  point  has  been  argued,  an  exMni- 
nation  of  the  terms  of  the  act,  and  a  consideration 
of  them  with  a  view  to  the  context^  will  be  found 
to  leave  it  by  no  means  a  clear  case,  that  such  is 
the  legal  meaning  of  the  act  of  incorporation* 
To  be  Bure>  if  ihe  act  had  simply  and  substantively 
given  the  right  *^  to  sue  and  be  sued  in  the  Circuit 
Courts  of  the  United  States,*'  there  could  bafe 
been  no  question  made  upon  the  construction  of 
those  words.  But  such  is  not  the  fact.  The 
words  are,  not  that  the  Bank  shall  be  made  able 
and  capable  in  law,  to  sue,  ^c,  but  that  it  diall, 
'^by  a  certain  name,"  be  made  able  and  capar 
ble  in  law  to  do  the  various  acts  therein  eni^ 
merated.  And  these  words,  under  the  force  of 
which  this  suit  is  instituted,  are  found  in  die 
ordinary  incorporating  clause  of  this  act,  a  elaoM 
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which  18  well  understood  to  be,  and  which  this  1824. 
Court,  in  the  case  oiDeteaux^  has  recognised  to  be, 
littl  e  more  than  the  mere  common  place  or  formula 
ofsuc  h  an  act.  The  name  of  a  corporation  is 
the  symbol  of  its  personal  existence ;  a  misnomer 
there  is  fatal  to  a  suit,  (and  still  more  fatal  as  to 
other  transactions.)  By  the  incorporating  clause, 
a  name  is  given  it,  and,  with  that  name,  a  place 
among  created  beings;  then  usually  follows  an 
enumeration  of  the  ordinary  acts  in  which  it  may 
personate  a  natural  man;  and  among  those  acts, 
the  right  to  sue  and  be  sued,  of  which  the  Court, 
in  Defteau£z  case,  very  correctly  remarks,  that  it 
is  ^^  a  power  which  if  not  incident  to  a  corporation, 
is  conferred  by  every  incorporating  act,  and  is  not 
understood  to  enlarge  the  jurisdiction  of  any  par- 
ticular Court,  but  to  give  a  capacity  to  the  corpo- 
ration to  appear  as  a  corporation  in  any  Court 
which  would  by  law  have  cognizance  of  the  cause 
if  brought  by  individuals.''  With  this  qualifica- 
tion, the  clause  in  question  will  be  construed,  as  an 
enumeration  of  incidents,  instead  of  a  siring  of 
enactments;  and  such  a  construction,  is  strongly 
countenanced  by  the  concluding  sentence  of  the 
section  ^  for,  after  running  through  the  whole  rou- 
tine of  powers,  most  jof  which  arc  unquestionably 
incidental,  and  needed  no  enactment  to  vest  them, 
it  concludes  thus:  "and  generally  to  do  and  exe- 
cute all  and  singular  the  acts,  matters,  and  things, 
which  to  them  it  shall  and  may  appertain  to  do.*' 
And,  in  going  over  the  act,  it  will  be  found,  tliat 
whenever  it  is  contemplated  to  vest  a-  power  not 
incidental,  it  is  done  bv  a  specific  provision,  made 
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1824.     the  subject  of  a  distinct  clause ;  such  is  that  powei* 
to  transact  the  business  of  the  loan-office  of  the 


Osbom' 
V.        United  States;    And,  indeed,  there  is  one  section 
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of  the  act,  which  strikingly  exhibits  the  light  in 
which  the  law-makers  considered  the  incorporating 
clause.  I  mean  the  tenth;  which,  notwithstand* 
ing  that  the  same  clause  in  the  seventh  sectiooy 
which  is  supposed  to  confer  this  sweeping  power 
to  suCf  confers  also,  in  terms  equally  comprehen- 
siTe,  the  power  to  miake  laws  for  the  institution, 
and  ''  to  do  and  execute  all  and  singular  the  matr 
tera  and  things,  which  to  them  it  shall  and  may 
appertain  to  do,^  contains  an  enactment  in  the 
following  words:  *^  that  Uiey  shall  have  power  to 
appoint  such  officers,  clerks,  and  servants,  under 
them,  for  executing  the  business  of  the  corpora- 
tion, and  to  allow  them  such  compensation  for 
their  services  respectively,  as  shall  be  reasonable; 
and  shall  be  capable  of  exercising  such  other 
powers  and  authorities  for  the  well  governing  and 
ordering  the  officers  of  the  said  corporation,  as 
ahall  be  prescribed  by  the  laws,  regulations,  and 
ordinances,  of  the  same  ;**  a  section  which  would 
have  been  akogether  unnecessary,  had  the  seventh 
section  been  considered  as  enacting,  instead  of 
enumeratiug  and  limiting^  I  consider  the  incor- 
porating clause,  then,  not  as  purportingthe  abeolute 
investment  of  any  power,  but  as  the  usual  and  for- 
mal declaration  of  the  extent  to  which  this  artifi- 
cial should  personate  the  natural  person,  in  the 
transactions  incident  to  ordinary  life,  or  to  the  pe- 
culiar objects  of  its  creation ;  and,  therefore,  not 
vesting  the  right  to  sue  in  the  Courts  of  the  United 
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States,  but  only  the  right  of  personating  the  na-  1824. 
tural  man  in  the  Courts  of  the  United  States,  as  it 
might,  upon  general  principles,  in  any  other  Courts 
of  competent  jurisdiction.  And  this,  I  say,  is  con- 
sonant to  the  decision  in  Dneaux^s  case,  and  sus- 
tained by  abundant  evidence  oq  the  face  of  the  act 
itself.  Indeed,  any  other  view  of  the  effect  of  the 
section,  converts  some  of  its  provisions  into  abso- 
lute nonsense. 

It  has  been  argued,  and  I  have  no  objection  to 
admit,  tliat  the  phraseology  of  this  act  has  been 
varied  from  that  incorporating  the  former  Bank, 
with  a  view  to  meet  the  decision  \n  Deveaux^s  case* 
But  it  is  perfectly  obvious,  that  in.  the  prosecution 
of  that  design,  the  purpojrt  of  Deveanx^s  case  has 
been  tfiisapprehended.  The  Court  there  decide, 
that  the  jurisdiction  of  the  United  States  de- 
pended, (1.)  on  the  character  of  the  cause,  (2.) 
on  the  character  of  the  parties ;  that  the  Judi- 
ciary Act  confined  the  jurisdiction  of  the  Circuit 
Courts  to  the  second  class  of  cases,  and  the  in- 
corporating act  contained  no  words  that  pur- 
ported to  carry  it  further.  Whether  the  legisla- 
tive powerof  die  United  States  ciould  extend  it  as 
far  as  is  here  insisted  on,  or  what  words  v^uld  be 
adequate  to  that  purpose,  the  case  neither  ealled 
on  the  Court  to  decide,  nor  has  it  proposed  to  de- 
cide. If  any  thing  is  to  be  inferred  from  that  de- 
cision on  those  points,  it  k  unfavourable  to  the 
sufficiency  of  the  words  inserted  in  the  present 
act.  For,  the  iarguraent  of  the  Court  intimates, 
that  where  the  Legislature  propose  to  give  jurist 
diction  to  the  Courts  of  the  United  States,  tb^  do 
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1824.  it  by  a  separate  provision,  as  in  the  case  of  tbe 
action  of.  debt  for  exceeding  the  sum  authorized 
to  be  loaned.  And  on  tbe  words  of  the  incorpo* 
rating  section,  it  makes  this  remark,  '^  that  it  is  not 
understood  to  enlarge  the  jurisdiction  of  any  parti- 
cular Court,  but  to  give  a  capacity  to  the  corporation 
to  appear  as  a  corporation  in  any  Court,  which 
would  by  law  have  cognizance  of  the  cause  if 
brought  by  individuals.  If  jurisdiction  is  civen  by 
this  clause  to  the  federal  Courts,  it  is  equally 
given  to  all  Courts  having  original  jurisdiction, 
and  for  all  sums,  however  small  they  be.''  Now, 
the  difference  of  phraseology  between  the  former 
act  and  the  present,  in  the  clause  in  question,  is 
this:  the  former  has  tliese words,  ''may  sue  and 
be  sued,  &c.  in  Courts  of  record  or  any  other 
place  whatsoever;''  the  present  act  has  substi- 
tuted these  words,  ''in  all  State  Courts  havmg 
competent  jurisdiction,  and  in  any  Circuit  Court 
of  the  United  States."  Now,  the  defect  here 
could  not  have  been  the  want  of  adequate  words, 
had  the  intent  appeared  to  have  been,  to  enlarge 
the  jurisdiction  ofixany  particular  Court.  For,  if 
the  Circuit  Courts  were  Courts  of  record,  the 
right  of  suit  given  was  as  full  as  any  other  words 
could  have  made  it.  But,  as  the  Court  in  its  own 
words  assigns  the  ground  of  its  decision,  the  clause 
could  not  have  been  intended  to  enlarge  the  ju- 
risdiction of  the  State  Courts>  and  therefore  could 
not  have  been  intended  to  enhirge  that  of  the 
federal  Courts,  much  less  to  hove  extended  it  to 
the  smallest  sum  possible.  Therefore  it  concludes, 
that  the  clause  is  one  of  lOerc  onuraeratioh,  eon- 


OF  THE  UNITED  5>rA'iTS.  4U 

tainitig,  as  it  expresses  it,  **  tlie  powers  whichi  if  1834* 
not  incident  to  a  corporation,  are  conferred  by 
every  incorporating  act,  and  are  not  understood  to 
enlarge,''  ^c.  If,  then,  this  variation  had  in  view 
the  object  which  is  attributed  to  it,  the  words  in- 
tended to  answer  that  object  have  been  inserted  so 
unhappily  as  to  neutralize  its  influence ;  but,  J 
think  it  much  more  consistent  with  the  respect 
due  to  the  draftsman,  who  was  known  to^i^ive 
been  an  able  lawyer,  to  believe  that,  with  suck 
an  object  in  view,  he  would  have  pursued  a  much 
more  plain  and  obvious  course,  and  given  it  a 
distinct  and  unequivocal  section  to  itself,  or  at 
least  have  worded  it  with  more  marked  attention; 
This  opinion  is  further  supported,  by  considering 
the  absurdities  that  a  contrary  opinion  would  lead 
to. 

A  literal  translation  of  the  words  in  question  is 
impossible.  Nothing  but  inconsistencies  present 
themselves,  if  we  attempt  to  apply  it  without  a  re- 
ference to  the  laws  and  constitution  of  the  United 
States,  forming  together  the  judicial  system  of  the 
Union«  The  words  are,  **  may  sue  and  be  sued, 
^l&c.,  in  any  State  Court  having  competent  juris- 
diction, and  in  any  Circuit  Court  of  the  United 
Stites."  But  why  should  one  member  of  the 
passage  be  entitled  to  an  enacting  effect,  and  not 
the  residue  ?  Yet,  who  will  impute* to  the  Legisla- 
ture or  the  draftsman,  and  intention  to  vest  a  ju- 
risdiction by  these  words  in  a  State  Court  ?  I  do 
not  speak  of  the  positive  effect ;  since  the  failure 
of  one  enactment,  because  of  a  want  either  of 
power  to  give  or  capacity  to  receive*  will  not  con- 
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1824.  trol  the  effect  as  to  any  Other  enactment.  I  speak 
^^^^^^  of  the  intent  or  understanding  of  the  law-maker ; 
V.  ^  who  must  have  used  these  words,  as  applicable  to 
the  State  Courts,  in  an  enacting  sense,  if  we  sup* 
pose  him  to  have  used  them  in  that  sense,  as  to  tbe 
Courts  of  the  United  States.  Yet  I  should  be 
very  unwilling  to  impute  to  him,  or  to  'the  Le- 
gislature of  the  country,  ignorance  of  the  fact, 
that  such  an  enactment,  if  it  was  one,  could  not 
give  a  right  to  sue  in  the  State  Courts,  if  the  right 
did  not  exist  without  it.  Or,  in  fact,  that  Quch 
enactment  was  altogether  unnecessary,  if  the  le- 
gislative power,  which  must  give  effect  to  such  an 
enactment,  was  adequate  to  constitute  effectually 
this  body  corporate.    . 

But  why  should  this  supposed  enactment  go 
still  farther,  and  confer  the  jcnpacity  to  be  sued, 
as  well  as  to  s^e,  either  in  the  Courts  of  the  one 
jurisdiction  or  the  other?  Did  the  lawgivers  sup- 
pose that  this  corporation  would  not  be  subject  to 
suit,  without  an  express  enactment  for  that  pur- 
pose also?  Or  was  it  guilty  of  the  more  unaccount- 
able mistake,  of  supposing  that  it  could  confer  up- 
on individuals,  indiscriminately,  this  privilege  of 
bringing  suits  in  the  Courts  of  the  Unitsd  States 
against  the  Bank  ?  that  too,  for  a  cause  of  action 
originating,  say,  in  work  and  labour,  or  in  a  Bpe- 
cial  action  on  the  case,  or  perhaps,  ejectment  to 
try  title  to  land  mortgaged  by  a  person  not  havipg 
the  estate  in  him,  or  purchased  of  a  tortious  bold- 
er for  a  banking  house  ?  I  cannot  acquiesce  in  the 
supposition ;  and  yet,  if  one  is  an  eaactmeiit,  and 
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lakes  effect  as  such,  they  are  all  enactmentSi  for     1824. 
they  are  uttered  eodemfiatu.  ^^olbor^ 

My  own  Qonclusion  is,  that  none  of  them  are  v. 
enactmeDts,  but  all  merely  declaratory;  or,  at^'®*^"*^ 
most,  only  enacting,  in  the  words  of  the  Court,  in 
the  case  of  Deveaux,  that  the  Bank  may,  by  its 
corporate  name  and  Ynetaphysical  existence,  bring 
suit,  or  personate  the  natural  man,  in  the  Courts 
specified,  as  though  it  were  in  fact  a  natural  per- 
son ;  that  is,  in  those  cases  in  whicb»  according  to 
existing  laws,. suits  may  be  brought  in  the  Courts 
specified  respectively. 

Indeed,  a  more  unrestricted  sense  given  to  the 
words  of  the  act,  could  not  be  carried  into  execu- 
tion ;  a  literal  exercise  of  the  right  of  suit,  sup- 
posed to  be  granted,  would  be  impossible.  Can 
the  Bank  of  the  United  States  be  sued  (in  the  li- 
teral language  of  the  act)  'Mn  any  Circuit  Court 
of  the  United  States  P*^  in  that  of  Ohio,  or  Loui- 
siana, for  instance?  Locality,  in  this  respect, 
cannot  be  denied  to  such  an  institution ;  or,  at 
least,,  it  is  only  incidentally,  by  distress  infinite,  or 
attachment^  for  instance,  that  such  a  duit  could  be 
maintained;  Nor,  on  the  other  band,  could  the 
Bank  sue  literally  in  any  Circuit  Court  of  the  Uni- 
ted States.  It  must,  of  necessity,  be  confined  to 
the  Circuit  Court  of  that  district  in  which  the  de- 
fendant resides,  or  is  to  be  found.  And  thus,  at 
last,  we  circumscribe  these  general  words,  by  re- 
ference to  the  judicial  sjrstcim  of  the  United  States, 
as  it  existed  at  the  time.  And  why  the  same  re- 
ftrictioii  should  not  have  been  imposed,  as  -  to 
amount,  which  is  imposed  as  to  aU  other  suitors, 
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1824.     to  wit,  500  dollars  and  upwards,  is  to  me  inscruta- 
^^  f^^  ble,  except  on  the  supposition  that  this  clause  was 
sbo ,      not  int(;nded  for  any  other  purpose  than  that  which 
17. 8.  Bank,  j  y^^^^  supposed-     The  United  States  have  suffer- 
ed no  other  suitors  to  institute  a  suit  in  its  Courts 
for  less  than  that  sunii  and  it  is  hard  to  conceive 
why  the  Bank  should  be  permitted  to  institute  a 
suit  to  recover,  if  it  will,  a  single  cent.    This  con- 
sideration is  expressly  drawn  into  notice  by  this 
Court,  in  the  case  of  Deteau^^  and  if  it  was  enti* 
tTed  to  weight  then,  in  fixing  the  construction  of 
the  incorporating  section,  I  sec  no  reason  why  it 
should  be  unnoticed  now. 

I  will  dwell  no  longer  on  a  point,  which  is  in 
fact  secondary  and  subordinate;  for  if  Congress 
can  vest  this  jurisdiction,  and  the  people  will  it, 
the  act  may  be  amended,  and  the  jurisdiction  vest- 
ed. I  next  proceed  to  consider,  more  distinctly, 
the  constitutional  (juestion,  on  the  right  to  vest 
the  jurisdiction  to  the  extent  here  contended  for. 

And  here  I  must  obsen'c,  that  I  altogether  mis- 
understood the  counsel,  who  argued  the  cause  for 
the  plaintiff  in  error,  if  any  of  tliem  contended 
against  the  jurisdiction,  on  the  ground  that  the 
cause  involv43d  questions  depending  on  general 
principles.  No  one  can  question,  that  the  Court 
which  has  jurisdiction  of  the  principal  question, 
must  exorcise  jurisdiction  over  every  question. 
Neither  did  1  understand  them  as  denying,  that 
if  Congress  could  confer  on  the  Circuit  Courts 
appellate,  they  could  confer  original  jurisdictioii« 
The  argument  went  to  deny  the  right  to  assume 
jarisdiction  on  a  mere  hypofliesis.    It  was  one  of 
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description,  identity^  defiDition;  they  contended,     1824. 
that  unUl  a  question  involving  the  construction  or  ^"^y^^^ 
administration  of  the  laws  of  the  United  States       v. 
did   actually  arise,    the  coiua  federis  was  not^'^*^*"^' 
presented,  on  which  the  constitution  authorized 
the  government  to  take  to  itself  the  jurisdiction  of 
the  cause.     That  until  such  a  question  actually 
arose,  until  such  a  case  was  actually  presented, 
nan  constat,  but  the  cause  dapended  upon  ge- 
neral principles,  exclusively  cognizable  in  the  State 
Courts  ;  that  neither  the  letter  nor  the  spirit  of  the 
constitution  sanctioned  the  assumption  of  juris- 
diction on  the  part  of  the  United  States  at  any  pre- 
vious stage. 

And  this  doctrine  has  my  hearty  concurrence  in 
its  general  application.  A  very  simple  case  may 
be  stated,  to  illustrate  its  bearing  on  the  question 
of  jurisdiction  between  the  two  governments.  By 
virtue  of  treaties  with  Great  Britain,  aliens  holding 
lands  were  exempted  from  alien  disabilities,  and 
made  capable  of  holding,  aliening,  and  transmit- 
ting their  estates,  in  common  with  natives^  But 
why  should  the  claimants  of  such  lands,  to  all 
eternity,  be  vested  with  the  privilege  of  bringing 
an  original  suit  in  the  Courts  of  the  United  States  ? 
It  is  true,  a  question  might  be  made,  upon  the  ef- 
fect of  the  treaty,  on  the  rights-  claimed  by  or 
through  the  alien;  but  until  that  question  does 
arise,  nay,  until  a  decision  against  the  right  takes 
place,  what  end  has  the  United  States  to  subserve 
in  claiming  jurisdiction  of  the  cause  ?  Such  is 
the  present  law  of  the  United  States,  as  to  all  but 
this  one  distinguished  party  t  and  that  law  was 
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1 824*  passed  when  the  dpctrines,  the  views^  and  ends  of 
^"^^^^^^  the  constitutionywere,  at  least,  as  well  understood 
T.  as  they  are  at  present.  I  attach  much  importance 
U.S. Bank.  ^^  ^j^^  gSth  section  of  the  judiciary  act,  not  only 
as  a  measure  of  policy,  but  as  a  cotemporaneous 
exposition  of  the  constitution  on  this  subject ;  as 
an  exposition  of  the  words  of  the  constitution,  de- 
duced from  a  knowledge  of  its  views  and  policy. 
The  object  was,  to  secure  a  uniform  construction 
and  a  steady,  execution  of  the  laws  of  the  Union. 
Except  as  far  as  this  purpose  might  require,  the  ge- 
neral government  had  no  interest  in  stripping  the 
State  Courts  of  their  jurisdiction;  their  policy 
would  rather  lead  to  avoid  incumbering  themselves 
with  it.  Why  then  should  it  be  vested  with  juris- 
diction in  -a  thousand  cat  3cs,  on  a  mere  possibility 
of  a  question  arising,  w..ich  question,  at  last,  does 
not  occur  in  one  of  them  ?  Indeed,  I  cannot  per- 
ceive how  such  a  reach  of  jurisdiction  can  be  as- 
serted, without  changing  the  reading  of  the  con- 
stitution on  this  subject  altogether.  The  judicial 
power  extends  only  to  ^'  cases  arising,'^  that  is,  ac- 
tual, not  potential  cases.  The  framers  of  the  con- 
stitution knew  better,  than  to  trust  such  a  quo  mi- 
nus fiction  in  the  hands  of  any  government. 

I  have  never  understood  any  one  to  question  the 
right  of  Congress  to  vest  original  jurisdiction  in 
its  inferior  Courts,  in  cases  coming  properly  with- 
in the  description  of  ^' cases  arising  under  the  laws 
of  the  United  States;''  but  surely  it  mUst  first  be 
ascertained,  in  some  proper  mbde^  that  the  cases 
are  such  as  the  constitution  desoribes.  By  pos- 
sibility, a  constitutional  question  may  be  raised  in 
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any  conceivable  suit  that  maybe  instituted;  but  1824. 
that  would  be  a  very  insufficient  ground  for  assu-  ^"^^^^J^ 
ming  universal  jurisdiction ;  and  yet,  that  a  ques-  v. 
tion  has  been  made,  as  that,  for  instance,  on  the  ^'^*^^ 
Bank  charter,  and  may  again  be  made,  seems  still 
worse,  as  a  ground  for  extending  jurisdiction. 
For,  the  folly  of  raising  it  again  in  every  suit  insti- 
tuted by  the  Bank,  is  too  great,  to  suppose  it  pos- 
sible. Yet  this  supposition,  and  this  alone,  would 
seem  to  justify  vesting  the  Bank  with  an  unlimited 
right  to  sue  in  the  federal  Courts.  Indeed,  I  can- 
not perceive  how,  with  ordinary  correctness,  a 
question  can  be  said  to  be  involved  in  a  cause, 
which  onljr  may  possibly  be  made,  but  which,  in 
fact,  is  the  very  last  question  that  there  is  any  pro- 
bability will  be  made ;  or  rather,  how  that  can  any 
longer  be  denominated  a  question,  which  has  been 
put  out  of  existence  by  a  solemn  decision.  The 
constitution  presumes,  that  the  decisions  of  th/e  su- 
preme tribunal  will  be  acquiesced  in;  and  after 
disposing  of  the  few  questions  which  the  consti- 
tution refers  to  it,  all  the  minor  questions  belong 
properly  to  the  State  jurisdictions,  and  never  were 
intended  to  be  taken  away  in  mass. 

Efforts  have  been  made  to  fix  the  precise  sense 
of  the  constitution,  when  it  vests  jurisdiction  in  the 
general  government,  in  **  cases  arising  under  the 
laws  of  the  ^Tnited  States."  To  me,  the  question 
appears  susceptible  of  a  very  simple  solution;  that 
all  depends  upon  the  identity  of  the  case  suppo- 
sed ;  according  to  which  idea,  a  case  may  be  such 
in  its  very  existence,  or  it  may  become  such  in  its 
progress.    An  action  mav  "  live,  move^  and  hjtve 
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1824.     its  being,"  in  a  law  of  the  United  States;  such  is 
that  given  for  the  violation  of  a  patent-right^  and 
four  or  five  different  actions  given  by  this  act  of 
incorporation ;  particularly  that  against  the  Presi- 
dent and  Directors  for  over-issuing ;  in  d\  ojf  which 
cases  the  plaintiff  must  count-  upon  the  law  itself 
as  the  ground  of  his  action.    And  of  the  other  de- 
scription, would  have  been  an  action  of  trespass,  in 
this  case,  had  remedy  been  sought  for  an  actual 
levy  of  the  tax  imposed.    Such  was  the  case  of  the 
,  former  Bank  against  Deveawc,  and  many  others 
that  have  occurred  in  this  Court,  in  which  the  suit, 
in  its  form,  was  such  as  occur  in  ordinary  cases, 
but  in  which  the  pleadings  or  evidence  raised  the 
question  on  the  law  or  constitution  of  the  United 
States.    In  this  class  of  cases,  tlie  occurrence  of  a 
question  makes  the  case,  and  transfers  it,  as  pro- 
vided for  under  the  twenty-fiftii  section  of  tKe  Ju- 
diciary Act,  to  the  jurisdiction  of  the  United  Stnf  es. 
And  this  appears  to  me  to  present  the  only  sound 
and  practical  construction  of  the  constitution  ou 
this  subject ;  for  no  other  cases  does  it  regard  as 
necessary  to  place  under  the  control  of  the  general 
government.    It  is  only  when  the  case  exhibits 
one  or  the  other  of  these  characteristics,  that  it  is 
acted  upon  by  the  constitution.    Where  no  ques- 
tion is  raised,  there  can  be  no  contrariety  of  con- 
struction ;  and  what  else  had  the  constitution  to 
guard  against  ?    As  to  cases  of  the  first  descrip- 
tion, ex  neceaitate  reii  the  Courts  of  the  United 
States  roust  be  susceptible  of  original  jurisdiction; 
and  as  to  all  other  cases,.  I  should  hold  them,  also, 
susceptible  of  original  jurisdiction,  if  it  were  prac* 
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UcablOi  in  the  nature  of  things,  to  make  out  the  1824. 
definition  of  the  case,  so  as  to  bring  it  under  the  ^"^^^^^ 
constitution  judicially,  upon  an  original  suit.  But  y. 
until  the  plaintiff  can  control  the  defendant  in  his  *  *  *"  * 
pleadings,  I  see  no  practical  mode  of  determining 
when  the  case  does  occur,  otherwise  than  by  per- 
mitting the  cause  to  advance  until  the  case  for 
which  the  constitution  provides  shaU  actually  arise. 
If  it  never  occurs,  there  can  be  nothing  to  complain 
of;  and  such  are  the  provisions  of  the  twenty-fifth 
section.  -The  cause  might  be  transferred  to  the 
Circuit  Court  before  an  adjudication  takes  place; 
but  I  can  perceive  no  earlier  stage  at  which  it  caa 
possibly  be  predicated  of  such  a  case,  that  it  is  one 
within  the  conjBtitution ;  nor  any  possible  necessity 
for  transferring  it  then,  or  until  the  Court  has  acted 
upon  it  to  the  prejudice  of  the  claims  of  the  United 
States.  It  is  not,  therefore,  because'Congress  may 
not  vest  an  original  jurisdiction,  where  they  can 
constitutionally  vest  in  the  Circuit  Courta|  appellate 
jurisdiction,  that  I  object  to  this  general  grant  of  the 
right  to  sue^  but,  because  that  the  peculiar  nature 
of  this  jurisdiction  is  such,  as  to  render  it  impossi- 
ble to  exercise  it  in  a  strictly  original  form,  and 
because  the  principle  of  a  possible  occurrence  of 
a  question  as  a  ground  of .  jurisdiction,  is  tran- 
scending the  bounds  of  the  constitution,  and  pla-' 
cing  it  on  a  ground  which  will  admit  of  an  enar* 
maun  acc^nan,  if  not  an  unlimited  a$$umptMn^ 
of  jurisdiction. 

But,  dismissing  the  question  of  possibility,  which, 
I  must  think,  would  embrace  every  other  case  as 
well  as  those  to  which  this  Bank  is  a  party,  in  what 
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1824.  sense  can  it  be  predicated  of  this  case,  that  it  is 
one  arising  under  a  law  of  the  United  Sttftes?  It 
cannot  be  denied,  that  jurisdiction  of  this  suit  in 
equity  could  not  be  entertained,  unless  the  Court 
could  have  bad  jurisdiction  of  the  action  of  tres- 
pass, which  this  injunction  was  intended  to  anti- 
cipate. And,  in  fact,  there  is  no  question,  that  the 
Bank  here  maintains,  that  the  right  to  sue  extends 
to  common  trespass,  as  well  as  to  contracts,  or  any 
other  cause  of  action.  But  suppose  trespass  in 
the  common  forib  instituted;  the  declaration  is 
general,  and  the  defendant  pleads  not  guilty,  and 
goes  to  trial.  Where  is  die  feature  in  such  a 
cause  that  can  give  the  Court  jurisdiction  ?  What 
question  arises  under  a  law  of  the  ^Jnited  States? 
or  what  question  that  must  not  be  decided  exclu- 
sively upon  the  lex  loci,  upon  State  laws  ?  Take 
also  the  case  of  a  contract,  and  in  what  sense  can 
it  be  correctly  predicated  of  that,  that  in  common 
with  every  other  act  of  the  Bank,  it  arises  out  of 
the,  law  that  incorporates  it?  May  it  not  with 
eqi^al  propriety  be  asserted,  that  all  the  crimes  and 
aU  the  controversies  of  mankind,  arise  out  of  the 
€at  that  called  their  progenitor  into  existence  ?  It 
is  not 'because  man  was  created,  that  he  commits  a 
trespass,  or  incurs  a  debt ;  but  because,  being  in- 
dued with  certain  faculties  and  prox>ensitie8,  he  is 
led  by  an  appropriate  motive  to  the  one  action  or  the 
other.  Sound  philosophy  attributes  effects  to  their 
proximate  causes.  It  is  but  pursuing  the  grade  of 
creation  from  one  step  to  another,  to  deduce  the 
acts  of  this  Bank  from  State  law^  or  even  divine 
lawi  with  as  much  correctness  as  from  the  kw  of 


OP  THE  UNITED  STATES.  891 

its  immediate  creation.    Its  contracts  arise  under     1824. 
its  own  acts,  and  not  under  a  law  of  the  United 


States;  so  far  from  it,  indeed,  that  their  effect,  v. 
their  construction,  their  limitation,  their  concoc-  ^-S-^*"^- 
tion,  are  all  the  creatures  of  the  respective  State 
laws  in  which  they  originate.  There  b  a  satis- 
factory illustration  of  the  distinction  between  con* 
tracts  which  draw  their  existence  from  statutes^ 
and  those  which  originate  in  the  acts  of  man,  af- 
forded by  this  act  of  incorporation  itself.  It  will 
be  unnecessary  to  look  beyond  it.  The  action  of 
deb(  before  alluded  to,  give;p  by  the  ninth  clause 
of  the  seventh  section,  against  the  directors,  to  any 
one  who  will  sue,  is  one  of  those  factitious  or  sta- 
tute contracts  which  exist  in,  and  expire  with,  the 
statute  that  creates  it.  Not  so  with  the  ordinary 
contracts  of  the  Bank;  upon  the  e](piration  of  the 
charter,  they  would  be  placed  in  the  state  of  the 
credits  of  an  intestate  before  administration ;  there 
is  no  one  to  sue  for  them ;  but  the  moral  obliga- 
tion would  remain,  and  a  Court  of  equity  would 
enforce  it  against  their  debtors,  at  the  suit  of  the 
individual  stockholders.  Nor  would  this  be  on  the 
principle  of  contracts  executed  under  power  of 
attorney;  for,  the  law  applicable  to  principals 
would  govern  every  question  in  such  causes.  All 
the  acts  of  the  corporation  are  executed  in  their 
awn  right,  and  not  in  ike  right  of  another.  A 
personal  existence,  with  all  its  incidents,  is  given 
to  them,  and  it  is  in  rijght  of  that  existence  that 
they  are  capable  of  acting,  and  do  act. 

N(tf,  indeed,  in  another  point  of  view,  is  it 
strictly  predicable  of  this  Bank,  that  its  acts  arise  . 
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18!24«  om  of,  because  its  existence  is  drawn  from,  a  law  of 
the  United  States.  It  is  because  it  is  incarpora^ 
ted^  not  because  incorporated  by  a  law  of  the  Uni- 
ted  States f  that  it  is  made  capeble  of  exercising 
pertain  powers  incidentally,. and  of  being  vested 
with  others  expressly.  The  same  effects  would 
follow,  if  incorporated  by  any  other  competent  le- 
gislative power.  The  law  of  the  United  States 
creates  the  Bank,^  and  the  common  law,  or  State 
law  more  properly,  takes  it  up  and  makes  it  what 
it  is.  Who  can  deny,  that  in  many  points  the  in- 
cidents to  such  an  institution  may  vary  in  differeoA 
BtatesValthough  its  existence  be  derived  from  the 
general  goverpment?  It  is  the  case  with  the  nattt- 
ral  alien,  when  adopted  into  tne  national  faniily* 
His  rights,  duties,  powers,  &c.,  receive  always  a 
shade  from  the  lex  lad  of  the  State  in  which  lie 
fixes  his  domicil. 

If  this  right  to  sue  could  be  Vested  at  all  in  the 
Bank,  it  isx)bvious  that  it  must  have  been  for  one  or 
more  of  three  causes:  1.  That  a  law  of  the  United 
States  incorporated  it ;  2.  That  a.law  of  the  United 
States  vested  in  it  the^  power  to  sue ;  or,  3.  That 
the  power  to  defend  itself  from. trespasses  as  ap- 
plicable to  this. case  strictly,  or  to  contract  debts 
as  applicable  to  the  Georgia  case,  was  conferred 
on  it  by  a  law  of  the  United  States  expressly. 

The  first  I  have  considered.  On  the  second,  no 
cme  would  have  the  hardihood  to  contend,  that  such 
a  grant  has  any  efficacy,  unless  the  suits  come 
within  the  description  of  cases  arising  under  a 
law  of  the  United  States,  independently  of  tlie 
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grant  of  the  right  to  sue ;  and  it  onlj  remaiiia  to    IftM^ 
add  a  few  more  remarka  on  the  third  ground. 

Of  the  power  to  repel  treapaaaes,  and  to  enter  ^^'^ 
into  contracta,  aa  mere  inddenta  to  ita  creation,  I 
tniat  I  have  ahown,  that  neither  comea  within  the 
description  of  a  caae  arisbg  jinder  a  hiw  of  the 
United  States.  But  where  will  we  find,  in  the  law 
in  question,  any  expresa  grant  of  po^er  relative  to 
either  ?  The  contracts  on  which  the  Georgia  case 
is  founded,  are  declared  on  as  common  promisaory 
notes,  payable  to  bearer.  Now,  aa  mere  inci- 
dents, I  have  no  doubt  of  an  action  being  auatain- 
able  in  a  State  Court  in  both  cases.  But  if  an 
express  grant  is  relied  on,  as  bringing  this,  or  the 
case  of  a  contract,  within  the  description  of  '^a 
case  arising  under  a  law  of  the-  United  Statea,** 
then  I  look  through  the  law  iu  vain  for  any  express 
grant,  either  to  make  the  contract,  or  repel  the 
trespass.  It  is  true,  the  sweeping  terms  with 
whickthe  incorporating  aection  concludes,  import, 
that  ^'by  that  name  it  shall  and  may  be  lawful  for 
the  Bank  to  do  and  execute  all  and  singular  tl|a 
acta,  matters,  and  things^  which  to  them  it  shall  and 
may  appertain  to  do.'*  But  thia  containa  no  grant 
of  either,  aince  the  inquiry,  at  last,  must  be  into 
the  incidenta  of  such  an  inatitution,  and,  aa  inci- 
dents, they  needed  not  theae  worda  to  austain 
them ;  nor  could  those  worda  give  any  more  force 
to  the  right.  So  that,  at  laat,  we  are  reftrred  to 
the  mere  fact  of  its  corporate  existence,  fer  the 
l^aaia-of  either  of  the  actiona,  or  csither  of  the: 
powera^bere  inaistod  on,  aa  bringing  tfa^eaqae 
within  the  conatitutional  definition.    HauDg  fr  l»r 
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18^.    gal  existence  as  an  incorporated  banking  institu** 
^^]^^^  tion,  it  has  a  right  to  security  in  its  possessions, 
^v^  ^  and  to  the  performance  of  its  contracts ;  but  that 
right  will  be  precisely  the  same,  if  incorporated  by 
a  State  law,  or  even,  as  was  held  in  the  case  of 
Terrett  v.  Taylor^  if  having  a  common  law  cor- 
porate existence.    The  common  law,  or  the  State 
law,  is  referred  to  by  the  law  of  the  United  States, 
as  the  source  of  these  incidents,  when  it  speaks  of 
the  ^ts  which  are  appurtenant  to  it ;  and  1  know  of 
no  other  taw  that  candefin^  them,  or  confer  them 
as  incidents.  Suppose  a  naturalization  act  passed, 
which,  after  specifying  the  terms  and  conditions 
upon  which  an  alien  shall  become  a  citizen,  pro- 
ceeds to  declare,  *'that,  as  a  citizen,  he  shall  law- 
fully do  and  execute  all  and  singular  the  acts,  mat- 
ters, and  tbingls,  which  to  '  a  citizen,' or  Uo  him  as 
a  citizen,'  it  shall  tind  may  appertain  to  do,"  would 
90t  these  words  be  a  mere  nullity  p    His  new  ex- 
istence, and  the  relations  with  the  society  into 
which  he  is  introduced,  that  grow  out  of  that  con- 
nexion, give  him  the  right  to  defend  his  property 
or  bis  existence,  (as  in  this  case,)  and  to  enter  into 
and  enforce  those  contracts  which,  as  an  alien,  be 
would  have  been  precluded  from.    He  was  no 
more  a  citizen,  without  an  act  of  Congress,  than 
this  was  a  Bank.    Finally,  after  the  most  attentive 
consideration  of  this  cause,  I  cannot  help  thinking, 
that  this  idea  of  taking  jurisdiction  upon  an  h]rpo- 
tfaesis,  or  even  of  assuming  original,  unlimited  ja- 
risdiction,  of  all  questions  arising  under  a  law  of 
the  United  States,  involves  some  striking  inconms* 
teftel^e.  A  Court  may  take  cognizanoe  of  a  i 
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tion  in  a  cause^  and  enter  a  judgment  upon  it»  and    1824. 
yet  not  have  jurisdiction  of  the  cause  itself.    Such  ^"^J^JJ^ 
are  all  questions  of  jurisdiction,  of  which  every       ▼• 
Court,  however  limited  its  jurisdiction,  must  have   *  ' 
cognizance  in  every  cause  brought  before  it.    Bo, 
also,  I  see  not  why,  upon  the  same  principle,  a 
law  expressly  violating  the  constitution,  may  not 
be  made  the  groundwork  of  a  transfer  of  jurisdic- 
tion.   Cases  may  arise,  and  would  arise,  under 
such  a  law ;  and  if  the  simple  existence,  or  possi- 
bility of  such  a  case,  is  a  sufficient  ground  of  juris- 
diction, and  that  ground  sufficient  to  transfer  the 
whole  case  to  the  federal  judiciary,  the  least  that 
can  be  said  of  it  is,  that  it  was  not  a  case  within 
the  mischief  intended  to  be  obviated  by  the  con- 
stitution.   I  shall  say  no  more  on  this  subject,  but 
proceed  to  one  which  also  acts  forcibly  on  my 
judgment  in  forming  my  opinion  in  this  cause. 

I  will  not  undertake  to  define  tlie  limits  within 
which  the  discretion  of  the  Legislature  of  the 
Union  may  range,  in  the  adoption  of  measures  for 
executing  their  constitutional  powers.  It  is  viery 
possible,  that  in  the  choice  of  means  as  '<  proper 
and  necessary*'  to  carry  their  powers  into  effect, 
they  may  have  assumed  a- latitude  not  fojreseenat 
the  adoption  of  the  constitution.  For  example, 
in  order  to  collect  a  stamp  duty,  they  have  exercised 
a  power  over  thq  general  law  of  contracts;  in  or- 
der to  secure  debts  due  the  United  States^  they 
have  controlled  the  State  laws  of  estates  of  de* 
oeaaed  persons  and  of  insolvents'  estates ;  in  the 
distributioDs  and  the  povvers  of  ipdividuals  them- 
aelies,  wheA  insolveBt,  in  the  assignaient  of  their 
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1824.    own  estates ;  in  the  exeretse  of  various  powers^ 

^"^XorH^  ^^^7  ^^^^  taken  jurisdiction  over  crimes  which  the 

▼.       State  laws  took  cognisance  of;  and  all  this,  hetag 

*^    within  the  range  of  their  discretion,  is  aloof  from 

judicial  control,  while  una&ctedly  exercised  for 

the  purposes  of  the  constitution.    Nor,  indeed,  is 

there  much  to  be  alarmed  at  in  it,  while  the  same 

people  who  govern  the  States,  can,  where,  they 

will,  control  the*  Legislature  of  the  United  States. 

Yet,  certainly,  there  is  one  limit  to  this  chain  of 
implied  powers,  which  must  lie  beyodd  the  reach 
of  legislative  discretion.  No  one  branch  of  the 
general  government  can  new  model  the  constitu- 
tional  structure  of  the  other. 

Much  stress  was  laid,  in  the  argument,  upon  the 
necessity  of  giving  co-ordinate  extent  to  the  seve- 
ral departments  of  a  government;  but  itwa^  alto^ 
gether  unniBcessary  to  bring  this  consideration  into 
the  present  case.  As  a  ground  of  policy,  this  is 
not  its  proper  place ;  and  as  a  ground  of  construc- 
tion, it  must  be  needless,  when  applied  to  a  con- 
stitution in  which  the  judicial  power  so  very  far 
transcends  both  the  others,  in  its  acknowledged 
limits. 

Thp  principle  is,  that  every  government  should 
possess  the  means  of  protecting  itself;  that  is,  of 
construing  and  enforcing  its  own  laws.  But 
this  is  not  the  half  of  the  extent  of  the  judictal 
power  of  the  Union.  Its  most  interesting  pn^ 
vince,  is  to  enforce  the  equal  administration  of 
laws,  and  systems  of  laws,  over  which  the  leirf^ 
lative  power  can  exercise  no  control.  And  thus, 
the  judicial  power   is  distributed  into  the  two 
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ctess^s:  1.  That  which  is  defined  i>y  the  circuiU'  i824. 
9tance4f  of  thecase;  and,  2.  That  which  depends  ^"^q^^^^ 
upon  the  circumstances  of  the  person.  On  the  fi98t,  v. 
I  hav^  endeavoured  to  show,  that  the  end  is  ado* 
quately  effected  by  the  provisions  of  tlie  25th  sec* 
(ion  of  the  Judiciarf  Act,  and,  practically,  can  be 
exercised  in  no  other  way.  But  with  regard  to 
the  second  class,  the  argument  turns  against  the 
United  States ;  and  e^ery  reason  that  may  be  ur- 
ged in  favour  of  eking  out  the  jurisdiction  in  the 
first  class  of  cases,  reacts  forcibly  to  confine  the 
jurisdiction  strictly  within  its  constitutional  limits, 
as  to  the  second  class.  When  the  alien,  or  the 
citizen  of  another  State,  or  the  grants  of  another 
State,  are  implicated,  the  State  Courta  open  their 
tribunals  to  the  judiciary  of  the  United  $tates,  and 
recognise  their  power  as  co-ordinate.  Their  citi- 
isens,  their  territory,  their  laws,  all  are  subjected 
(0  a  power  quite  foreign  to  the  States,  and  judicial 
power  is  liierally  poured  out  upon  the  Courts  of 
the  Union,  without  stint. 

How  interesting,  then,  is  it  to  the  States,  that 
t)je  oumber  of  those  persons  who  claim  the  privi- 
lege of  coming  into  the  Courts  of  the  United 
States  shbuld  be  strictly  limited !  Caseif  since 
tifey  arise  out  of  laws,  &c.  of  the  United  States, 
maft.be  very  limited  in  number ;  but  persons  may 
Uring  iot9  the  .Courts  of  the  United  States  any 
queatioo  .and  every  question,  and|  if  this  law  be 
C9cr«otIy  construed,  for  any,  the  very  stnallestpas- 
fliUe  amount. 

But  if  the  plain  di<^tftte«  of  our  senses  be  relied 
OQ,  what  state  of  facts  have  we  exhibited  bere.^^ 
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1824.     Making  a  person,  makes  a  case ;  and  thus,  a  govern- 
^•^J^^^^  ment  wbi«^li  cunnot  exercise  jurisdiction  unlc 


V.  alien  or  citizen  of  another  State  be  a  party,  makes 
'a  party  which  is  neither  alien  nor  citizen,  and 
then  claims  jurisdiction  because  it  has  made  a 
cai^e.  If  this  be  true,  why  not  make  every  citizen 
n  corporation  sole,  and  thus  bring  them  all  into 
the  Courts  of  the  United  States  quo  minuif 
Nay,  it  is  still  worse,  for  there  is  not  only  an  eva* 
sion  of  the  constitution  implied  in  this  doctrine, 
but  a  positive  power  to  violate  it.  Suppose  eve- 
ry individual  of  this  corporation  were  citizens  of 
Ohio,  or,  as  applicable  to  the  other  case,  were  citi- 
zens of  Georgia,  the  United  States  could  not  give 
any  one  of  them,  individually,  the  right  to  sue  a 
citizen  of  the  same  State  in  the  Courts  of  the 
United  States ;  then,  on  what  principle  could  that 
right  be  communicated  to  them  in  a  body?  But 
the  question  is  equally  unanswerable,  if  any  single 
member  of  the  corporation  is  of  the  same  State 
with  the  defendant,  as  has  been  repeatedly  ad- 
judged. 

One  of  the  counsel  who  aigued  this  cause  in 
behalf  of  the  Bank,  has  denominated  it  a  bundle 
of  faculties.  This  is  very  true ;  but  those  facul- 
ties are  substituted  for  the  organization  of  a  na- 
tural person ;  and  it  is  perfectly  certain,  that  when 
it  comes  into  this  Court,  it  must  be  treated  us  a 
person.  It  is  altogether  inadmissible,  to  refine 
away  the  principles  of  jurisprudence,  so  as  to  con- 
sider it  in  any  other  light  than  that  of  a  person. 
As  such,  it  sues  out  a  writ,  declares,  pleads,  takes 
judgment,  and  levies  an  execution.    If  it  ia  not  a 
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person,  it  has  no  standing  in  tins  Court;  it  must,  1824. 
therefore,  abandon  this  suit,  or  be  sul)jectcd  to  ^^*^^JJ^^ 
personal  disabilities.  Gentlemen  have  a  right  to  ▼• 
take  what  ground  here  they  please,  to  sustain  this 
action ;  but  it  is  perfectly  clear  to  me,  that  the  act 
of  Congress  was  intended  to  vest  this  right  as  a 
personal  right,  or  not  at  all.  Let  any  one  look 
through  this  act,  and  notice  the  unrestricted  lati- 
tude that  has  been  assumed  in  vesting  the  right  to 
sue  both  by  and  againt^t  this  Bank,  and  he  will  nee, 
that  either  there  is  no  general  right  to  sue  given 
in  the  seventh  section,  now  relied  on,  or  that  it  is 
given  under  the  general  power  granted  to  pass  all 
laws  necessary  to  carry  the  powers  of  the  general 
government  into  execution.  The  proviso  to  the 
1 7th  section  is  a  remarkable  proof  of  this.  It  puts 
the  limits  of  judicial  power  altogether  out  of  view. 
If  Congress,  in  legislating  on  this  subject,  did  in- 
tend such  a  grant  as  is  here  contended  for,  it  must 
be  presumed  that  they  did  not  advert  to  the  con-' 
sideration,  that  granting  to  an  individual  a  right 
to  sue,  was  enlarging  the  jurisdiction  of  the  Court- 
It  never  can  be  supposed,  that  they  meant  to  as- 
sume the  power  of  adding  to  the  number  of  per- 
sons who  might  constitutionally  become  suitors  in 
tbe  Courts  of  the  United  States.  But  every  diffi* 
culty  vanishes,  when  we  limit  the  meaning  of  the 
lan|^age  of  the  act,  by  a  reference  to  the  con- 
text. In  fact,  a  general  power  to  bring  actions  in 
the  Courts  of  the  United  States,  iis  so  peculiarif 
and  explicitly  personal  on  the  face  of  the  consti- 
tution, that  it  is  hard  to  perceive  how  Congress 
CQuld  have  for  a  moment  lost  siffht  of  the  restrie* 
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1824.     tions  imposed,  in  this  respect^  upon  the  judicial 

V.  Nor  had  the  Bank  any  idea  that  this  power  wae 

vested  in  it,  upon  the  ground  that  every  possible 
cuse  in  which  it  might  be  involved  in  litigation^ 
came  within  the  constitutional  definition  x}{  cases 
arising  under  laws,  &c.  of  the  United  Stales.  In 
its  averments,  those  on  which  it  claims  jurisdic* 
tion,  it  simply  takes  two  grounds  :  1.  That  it  was 
incorporated  by  an  act  of  Congress  ;  2.  That  the 
right  to  sue  was  given  it  by  an  act  of  Congress. 
But  there  is  no  averment,  that  the  cause  of  action 
was  a  case  arising  under  a  law  of  the  United  States. 
It  well  knew,  that  it  was  a  case  emphatically  ari- 
sing put  of  an  act  of  the  State  of  Ohio,  operating 
upon  the  domicjl  of  the  Bank,  which,  although 
purchased  in  right  of  an  existence  metaphysically 
given  it  by  Congress,  was  acquired  and  held  ac- 
cording to  the  laws  of  Ohio,  acting  upon  its  own 
territory.  Technically,  these  averments  cover 
only  two  grounds;  they  affirm,  1.  That  the  Bank, 
being  incorporated  by  Congress,  had,  therefore,  ft 
right  to  sue  ;  2.  That  being  incorporated,  and  ha- 
ving the  right  to  sue  conferred  upon  it  by  an  act 
^f  Congress,  therefore,  it  could  maintain  this  ac- 
tion. But  yet  neither,  nor  both  of  these,  coiiUl 
give  the  right,  unless  in  one  of  the  cases  defined 
10  the  constitution,  which  case  is  not  the  sabyeot 
^  an  averment.  I  would  not  wilHngly  place  the 
ease  on  the  ground  of  mere  technicality;  ead, 
therefore,  only  make  the  obsenration  to  show,  that 
the  ground  assumed  in  argument,  is  an  after- 
thought*   I  beKeve  that,  until  this  argnmen^.the 
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grouqd  now  made  was  never  thought  of;  end!  am     1824. 
at  a  loea  to  conceive  how  it  is  possible  to  maintain  ^^"^^^^ 
the  position,  that  all  possible  cases  in  which  this        t. 
Bank  shall  sue  or  be  sued,  come  within  the  de*  ^•^'^"*'': 
scription  now  contended  for.    Take,  for  instance, 
a  trespass  or  a  fraud  committed  by  the  Bank,  and 
suit  brought  by  the  injured  party,  in  what  sense 
could  they  be  said  to  be  eases  arising  under  a  law 
Of  the  United  States  ?  Or,  take  the  case  of  ejects 
ment,  suppose  to  recover  part  of  the  premises  of 
the  banking  house  in  Philadelphia,  and  not  a  ques^ 
tion  raised  in  the  suit,  but  what  arises  under  the 
territorial  laws  of  the  country,  and  what  circmn- 
stances  characterize  that  as  a  case  of  the  pii^t 
description  to  give  this  Court  jurisdiction  ?   If  this 
cause  of  action  arises  under  a  statute,  why  is  not 
the  statute  referred  to,  and  the  provision  particu« 
larly  relied  on,  if  there  is  any  other  than  what  the 
averments  specify  ? 

Various  instances  have  been  cited  and  relied 
on,  in  which  this  right  of  suit  in  the  Courts  of  thtf 
United  States  has  been  given  to  particular  officers 
of  tbe  United  States.  But  on  these  I  would  re- 
mark, that  it  is  not  logical  to  cite  as  proofs,  the  ex* 
ercise  of  this  right,  in  instances  which  may  them- 
selves be  the  subject  of  constitutional  questions. 
It  cannot  be  intended  to  surprise  this  Court  into 
the  recogniticn  of  the  constitutionality  of  the  taws 
so  cited.  But  there  is  a  stronger  objection ;  no 
such  instance  is  in  point,  until  it  be  shown  that 
Congress  has  authorized  such  officers  )o  bring 
their  private  <^ntracts  and  privaie  oontrovereies 
into  the  Courts  of  the  United  States.    In  alt  the 
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/l824.     cases  cited»  the  individual  is  acting  distinctly  as 
^•^^^^JIJ^  the  organ  of  government ;  but  let  them  take  the 
V         character  of  a  mere  contractor,  a  factor,  a  broker, 
*  ^"^'  a  common  carrier,  and  then  let  laws  authorizing 
them  to  sue  in  the  Courts  of  the  United  States  bo 
passed,  and  I  will  acknowledge  the  cases  to  be  in 
point;  though  I  will  still  dispute  the  principle,  that 
a  repetition  of  error  can  convert  an  act  into  law  or 
truth.     The  distinction  is  a  clear  one  between  all 
these  cases  and  the  Bank.     The  latter  is  a  mere 
agent  or  attorney,  in  some  instances ;  in  ^others, 
and  especially  in  the  cases  now  before  the  Court, 
it  is  a  private  person,  acting  on  its  own  account, 
not  clothed  with  an  official  character  at  all.     But 
the  acts  of  public  officers  are  the  acts  of  go- 
vernment ;  and  emphatically  so,  in  suits  by  the 
Postmaster-General ;  the  money  to  be  recovered 
being  the  property  of  the  United  States,  it  may  be 
considered  that  they  arc  parties  to  the  suit,  just  as 
those  States  are  to  the  suits  by  or  against  their  At- 
torney-General, where  he  is  by  law  authorized  to 
bring  and  defend  suits  in  his  own  name  officially. 
When  the  United  States  are  parties,  the  grant  of 
jurisdiction  is  general.     But,  there  is  express  law 
ol  so  for  every  contract  that  the  Postmaster  enters 
into,  or  it  will  be  in  vain  for  him  to  bring  his  suit 
in  his  own  name  or  ptherwisc.     It  would  be  in  vain 
for  him  to  rely  simply  on  his  being  made  Post- 
master under  an  act  of  Congress ;  in  which  point 
alone,  there  would  seem  to  exist  any  analogy  be- 
tween his  case  and  that  of  the  Bank* 

As  to  tlie  instance  of  the  action  given  under  the 
patent  law,  it  has  been  before  remarked^  that  sp 
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entirely  is  its  existence  blended  with  an  act  of  1824. 
Congress,  that  to  prosecute  it,  it  is  indispensable  ^"^^aaaf 
that  the  act  should  bo  set  forth  as  the  ground  of  ▼• 
action.  I  rather  think  it  an  unfortunate  quotation, 
since  it  presents  a  happy  illustration  of  what  we  arc 
to  understand  by  those'  cases  arising  under  a  law 
of  Congress,  which  in  their  nature  admit  of  an  ex- 
ercise of  original  jurisdiction.  The  plaintiff  must 
recover,  roust  count  upon  the  act  of  Congress ;  the 
constitutional  characteristic  appears  on  the  record 
before  the  defendant  is  called  to  answer ;  and  the 
repeal  of  the  statute  before  judgment,  puts  an  end 
to  his  right  altogether.  Various  such  ca9es  may  be 
cited.  But  how  the  act  of  Congress  is  to  be  in- 
troduced into  an  action  of  trespass,  ejectment,  or 
slander,  before  the  defendant  is  called  to  plead, 
I  cannot  imagine. 

Upon  the  whole,  I  feel  compelled  to  dissent  from 
the  Court,  on  the  point  of  jurisdiction ;  and  this 
renders  it  unnecessary  for  me  to  express  my  sen- 
timents on  the  residue  of  the  points  in  the  cause. 

Decree  affirmed,  except  as  to  interest  on  tho 
amount  of  the  specie  in  the  hands  of  the  defend- 
ant, Sullivan. 
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.Flakitars* 

Bank.  rpj^^  BaNK  OK  THE  UnITED  StaTES 

V. 

The  Planters'  Bank  of  Georgia. 

Thr  Circu.i  Comt  of  the  IJnifed  States  liave  jurisdiction  of  soits 
broii(^ht  by  Uie  Rank  oi  th«  Utitled  States  against  another  Bank,  in- 
<itf|Mirateii  ander  a  law  of  a  Si-itc,  antl  or\iliidi  the  State  itself  is 
9 stockholder,  together  with  j>riv,ite  individuals,  wlio  are  (Itizens  of 
llie  same  State  with  son.*'  n(  the  stockholders  of  the  Bank  of  the 
Vmittid  States. 

Tbe  Baiik  of  the  United  States  may  sue  in  the  Circuit  Courts,  at  ep« 
dorsee  or  bearer  of  a  promissory  note,  although  tlie  original  payee 
or  endorser  could  not  sue  in  the  same  Courts,  being  a  citizen  of  the 
same  State  with  the  defehdants. 

Tfhn  circumstance  that  a  Stale  is  a  member  of  a  private  corporation, 
will  not  give  this  Court  original  jurisdiction  of  suits  where  the  cor* 
poration  is  a  party,  or  oust  the  Circuit  Courts  of  the  jurisdiction 
vested  In  them  by  law. 

March  lUh.  THIS  cau$c  was  brought  up  on  a  certificate  of 
a  division  of  opinion  between  the  Juiig<*s  of  tlio 
Circuit  Court  of  Georgia,  upon  the  questions  ari- 
sing in  ity  and  was  argued  by  the  same  counsel 
with  the  preceding  case  pf  Osborn  v.  The  Bank 
of  the  United  States. 

March  Mk.  jj^  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court. 

In  this  case,  the  petition  of  the  plaintiffs,  whieb, 
according  to  the  practice  of  the  State  <ff  Georgia, 
is  substituted  for  a  declaration,  is  founded  on  pro- 
missory notes,  payable  to  a  person  named  in  the 
note,  ^'crhearer,'  and  states,  that  the  notes  were 
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^  duly  transferred,  assigned  and  delivered***^  to  the     1824. 
plaintiffs,  *'  who  thereby  became  the  lawful  bearer  i^^'CJ^ 
thereof,  and  entitled  to  payment  of  the  sums  there-    '    t. 
in  specified ;  and  that  the  defendants,  in  conside*   ^bui£!* 
ration  of  their  liability,  assumed,*'  iS&c. 

The  Planters*  Bank  pleads  to  the  jurisdiction  of 
the  Court,  and  alleges,  that  it  is  a  corporation,  of 
which  the  State  of  Georgia,  and  certain  individu- 
ds,  who  are  citizens  of  the  same  State  with  some  of 
the  plaintiffs,  are  members.  The  plea  also  alle- 
ges, that  the  persons  to  whom  the  notes  mentioned 
in  the  petition  were  made  payable,  were  citizens 
of  the  State  of  Georgia,,  and,  therefore,  incapa- 
ble of  suing  the  said  Bank  in  a  Circuit  Court  of 
the  United  States ;  and  being  so  incapable,  could 
not,  by  transferring  the  notes  to  the  plaintiffs,  en- 
able them  to  sue  in  that  Court. 

To  this  plea  the  plaintiffs  demurred,  and  the 
defendants  joioed  in  demurrer. 

On 'the  argument  of  the  demurrer,  the  Judges 
were  dirided  on  two  questidns : 

1.  Whfether  the  averments  in  the  declaration 
be  sufficient  in  law  to  give  this  Court  jurisdiotion 
of  the  cause  ? 

2.  Whether,  on  the  pleadings  in  the  same^^stbe 
plaintiffii  be  entitled  to  judgment  ? 

The  first  question  was  fully  considered  by  the 
Court  in  the  case  of  Osborne  v.  The  Bank  of  the 
Umied  States,  and  it  is  unnecessary  to  repeat  the 
reasoning  used  in  that  case.  We  are  of  opinion, 
that  the  avermenlb  in  the  declaration  are  sufficient 
to  give  the  Court  jurisdiction  of  the  cause. 
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1824»       ^d.  The  second  point  is  imderetood  to  involve 


;-^^;>g^  two  questions: 

T.  1.  Does  tbe  circumstance  that  the  State  is  a 

'{SUtr*    corporator,  bring  this  cause  within  the  clause  in 

the  constitution  which  gives  jurisdiction  to  the 

Supreme  Court  where  a  State  is  a  party,  or  bring 

it  within  the  1 1th  arhendment  ? 

2.  Does  the  fact  that  the  note  is  made  payable 
to  a  citizen  of  the  State  of  Georgia,  or  bearer, 
oust  the  jurisdiction  of  the  Court? 

1.  Is  the  State  of  Georgia  a  party  defendant 
in  this  case  ?  If  it  is,  then  the  suit,  had  the  1 1th 
amendment  never  been  adopted,  must  have  been 
brought  in  the  Supreme  Court  of  the  United  States. 
Could  this  Court  have  entertained  jurisdiction  in 
the  case  ? 

We  think  it  could  not.  To  have  giv^i  the 
Supreme  Court  original  jurisdiction,  the  State 
must  be  plaintiff  or  defendant  as  a  State,  ind 
must,  as  a  State,  be  a  party  oa.  the  noord%  A 
suit  against  the  Planters'  Bank  of  Georgia,  is  so 
more  a  suit  against  the  State  of  Georgia,  than 
against  any  other  individual  c<Nrporator.  The 
State  is  not  a  party,  that  is,  an  enture  party,  in.  the 
eaufl^e. 

If  this  suit  could  not  have  been,  brought  origi* 
nally  in  the  Supreme  Court,  it  would  be  difficult  tp 
show,  that  it  is  within  the  1 1th  amendment.  That 
amendment  does  not  purport  to  do  more  than. to 
testrain  the  construction  which  might  otherwise  be 
given  to  the  constitution  ;^  and  if  this  case  be  not 
o^e  of  which  the  Supreme  Court  could  have  taken 
original  jurisdiction^  it  is  not  within  the 


OF  THE  UNITED  STATES.  907 

mcnt  This  is  not|  we  think,  a  case  in  which  the  1824. 
character  of  the  defendant  gives  jurisdiction  to 
the  Court.  If  it  did,  the  suit  could  be  instituted 
only  in  the  Supreme  Court.  This  suit  is  not  16  bi^ 
sustained  because  the  Planters'  Bank  is  suable  in 
the  federal  Courts,  but  because  the  plaintiff  has  a 
rrght  to  sue  any  defendant  in  that  Court,  who  is 
not  withdrawn  from  its  jurisdiction  by  the  consti- 
tution, or  by  law.  The  suit  is  against  a  corpora* 
tion,  and  the  judgment  is  to  be  satisfied  by  the 
property  of  the  corporation,  not  by  that  of  the  in- 
dividual corporators.  The  State  does  not,  by  be- 
coming a  corporator,  identify  itself  with  tlio  corpo- 
ration. The  Planters'  Bank  of  Gc^orgia  is  not  the 
State  of  Georgia,  although  the  State  holds  an  in- 
terest in  it. 

It  is,  we  think,  a  sound  principle,  that  when  a 
government  becomes  a  partner  in  any^trading  com- 
pany, it  devests  itself,  so  far  as  concerns  the  trans- 
actions of  that  company,  of  its  sovereign  charac- 
ter, and  takes  that  of  a  private  citizen.  Instead 
of  communicatiag  to  the  company  its  privileges 
and  its  prerogatives,  it  descends  to  a  level  with, 
those  with  whom  it  associates  itself,  and  takes  the 
character  which  belongs  to  its  associates,  and  to 
the  business  which  is  to  be  transacted.  Thus, 
many  States  of  this  Union  who  have  an  interest  in 
Banks,  are  not  suable  eVen  in  their  own  Courts ; 
yet  they  never  exempt  the  corporation  from  being 
sued/  The  State  of  Georgia,  by  giving  to  the 
Bank  the  capacity  to  sue  and  be  sued,  voluntarily 
strips  itself  of  its  sovereign  character,  bo  far  as  re- 
spects the  transactions  of  the  Bank,  and  waives  all 
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1824.  the  prifilegM  of  that  character.  Aea  member  of 
a  corpocatioo,  a  goveromeot  oe?er  ezercieea  its 
Bovereignty.  It  acts  merely  as  a  corporaton  and 
exercisea  no  other  power  in  the  management  of 
the  affairs  of  the  corporatibn,  than  are  ezpreaely 
given  by  the  incorporating^act. 

The  goverotnent  of  the  Union  held  aharee  in 
the  old  Bank  of  the  United  Htatea ;  but  the  privi- 
leges of  the  government  were  not  imparted  by 
that  circumstance  to  the  Bank.  The  United  States 
was  not  a  party  to  suits  brought  by  or  against  the 
Bank  in  the  sense  of  the  constitution.  So  with 
respect  to  the  present  Bank.  Suits  brought  by  or 
against  it  arp  not  understood  to  be  brought  by  or 
against  the  United  States.  The  government,  by 
becoming  a  corporator,  lays  down  its  sovereigntyt 
so  far  as  respects  the  transactions  of  the  corpora- 
tion>  and  exercises  no  power  or  privilege  which  is 
not  derived  ffom  the  charter. 

We  think»  then,  that  the  Planters*  Bank  of 
Georgia  is  not  exempted  from  being  sued  in  the 
federal  Courts,  by  the  circumstance  that  the  State 
is  a  corporator. 

2.  We  proceed  next  to  inquire,  whether  the  ju- 
risdiction of  the  Court  is  ousted  by  the  circum- 
stance, that  the  notes  on  which  the  suit  was  insti- 
tuted, were  made  payable  to  citizens  of  the  State 
of  Georgia. 

Without  examining  whether,  in  this  case,  the 
original  promise  is  not  to  the  bearer,  the  Court 
will  proceed  to  the  more  general  question,  whe- 
ther the  Bank,  as  endorsee,  may  maintain  a  mdt 
against  the  maker  of  a  no  te  paydMe  to  a  dtiaen  of 
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the  State.    The  words  of  the  Judiciary  Act,  sec*     1824^ 
tion  11.  are,  "  nor  shall  any  District  or  Circuit  ^T^^ 
Court  have  cognizance  of  any  suit,  to  recover  the        *▼• 
contents  of  any  promissory  note,  or  other  choM  in    ^^^ISu 
action,  in  favour  of  an  assignee,  unless  a  auit 
might  have  been  prosecuted  in^such  Court  to  re- 
cover the  said  contenti|,if  no  assignment  had  been 
made,  except  in  cases  of  foreign  billsof  exchange/^ 
This  is  a  limitation  on  the  jurisdiction  conferred 
by  the  Judicary  Act.  It  was  apprehended  that  bonds 
and  notes,  given  in  the  usual  course  of  business, 
by  citizens  of  the  same  State,  to  each  other,  might 
be  assigned  to  the  citizens  of  another  State,  and 
thus  render  the  maker  liable  to  a  suit  in  the  fede- 
ral Courts.     To  remove  this  inconvenience,  the 
act  which  gives  jurisdiction  to  the  Courts  of  the 
Union  over  suits  brought  by  the  citizen  of  one 
State  against  the  citizen  of  another,  restrains  that 
jurisdiction,  where  the  suit  is  brought  by  an  as- 
signee to  cases  where  the  suit  might  have  been  sus- 
tained, had  no  assignment  been  made.     But  the 
Bank  does  not  sue  in  virtue  of  any  right  conferred 
by  the  Judiciary  Act,  but  in  virtue  of  the  right  con- 
ferred by  its  charter.     It  does  not  sue  because  the 
defendant  is  a  citizen  of  a  different  State  from  any 
of  its  members,  but  because  its  charter  confers 
upon  it  the  right  of  suing  its  debtors  in  a  Circuit 
Court  of  the  United  States 

If  the  Bank  could  not  sue  a  person  who  was  a 
citizen  of  the  same  State  with  any  one  of  its  mem- 
bers, in  the  Circuit  Court,  this  disability  would  de- 
feat the  power.  There  is,  probably,  not  a  com- 
mercial State  in  the  Union,  some  of  whose  citizens 
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1824.  are  not  membem  of  the  Bank  of  the  United  States* 
There  ib,  consequently^  scarcely  a  debt  due  to  the 
Bank»  for  which  ei  suit  could  be  maintained  in  a  fe- 
deral Courts  did  the  jurisdiction  of  the  Court  de- 
pend on  citizenship.  A  general  power  to  aue  in 
any  Circuit  Court  of  the  United  States,  expressed 
in  terms  obviously  intended  to  comprehend  every 
case,  would  thus  be  construed  to  comprehend  no 
case.  Such  a  construction  cannot  be  the  oorrect 
one. 

We  think,  then,  that  the  charter  gives  to  the 
Bank  a  right  to  sue  in  the  Circuit  Courts  of  the 
United  States,  without  regard  to  citizenship ;  and 
that  the  certificate  on  both  questiona  must  be  in 
favour  of  the  plaintiff. 

Mr.  Justice  Johnson.  This  cause  is  one  in 
which,  from  the  great  importance  of  the  questions 
it  gave  rise  to,  was  certified  to  this  Court,  on  SLpro 
forma  difference  of  opinion,  that  if  might  undergo 
the  fullest  investigation,  and  give  time  for  the  ma- 
turest  reflection. 

The  first  of  the  points  certified,  involved  the 
question  of  jurisdiction ;  for  my  opinion  on  which, 
I  must  refer  to  the  case  of  OAam  etoL  «.  The 
Pank  of  the  United  8tate$^  argued  in  conjonction 
with  thBs,  and  decided  this  term. 

That  opinion  is  final  on  the  judgment  which  1: 
must  give  in  the  cause ;  but  there  men  other  ques- 
tions, which,  although  not  touched  upon  in  the 
argument  here,  were  very  ably  argued  in  the 
Court  below,  and  on  which,  having  formed  mi  opi- 
nion, I  will  make  some  remarks. 
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Tti0 case  of  The  Bamkv.  De^eaux,  baviogde-  1824. 
cided  thatthid  Court  will  look  into  the  individual 
cbaractera  of  the  corporators  plaintiffii,  in  order 
to  give  juriadiction,  where  it  depends  on  circum* 
stances  of  the  person,  it  was  contended  in  the 
Court  below,  that  this  Court  was  bound,  in  justice, 
to  look  behind  the  charter  of  the  Bank  defendant, 
in  order  to  determine  the  individual  characters  of 
the  corporators  defendants  also.  And  the  pleas 
were  so  drafted,  as  to  exhibit  to  the  Court  two 
grounds  on  which  to  decide  against  the  jurisdtc-* 
tion  of  the  Circuit  Court,  as  depending  on  indivi- 
dual character.  Th^  pne  was,  that  a  citizen  of 
one  State  was  suin  j^  a  citizen  of  the  same  Statei 
the  other,  that  the  fitate  of  Georgia  was  a  defend- 
ant, being  a  member  of  the  corporation  defendant, 
and  was  exempt  from  suit  und^r  th&  llth  amend- 
ment And  on  both  these  grounds,  I  see  not  how 
I  can  refuse  my  assent  to  the  doctrine  of  the  pleas. 
The  case  of  Deteaux  forms,  I  presume,  one  ot 
the  canons  of  this  Court.  On  no  other  ground 
can  that  decision  be  law,  but  that  the  individual 
^rporators  were  the  real  parties  plaintiffs.  The 
same  principle,  when  applied  to  the  corporation  de- 
fendant, will  make  the  individual  corporators  here 
the  real  defendants  to  the  suit.  If,  then,  the  real 
plaintiffs  and  the  real  defendants  are  so  related  in 
personal  character,  as  to  preclude  this  Court  from 
taking  jurisdiction^  I  see  no  ground  on  which  we 
can  sustain  the  demurrer,  unless  we  reverse  the 
decision  in  Deeeama^g  case. 

S6,also,  with  regard  to  the  State  of  Georgia. 
An  original  suit  against  that  State  for  the  recoveiy 
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1824.  of  a  debt,  could  not  be  maintaioed.  Tet^  if  an 
originalsiiit  against  a  corporation,  be  an  original 
nit  against  each  corporator^  I  see  not  wherein  the 
caie  differs  from  that  of  a  direct  suit  against  die 
State.  Suppose  the  case  -of  a  joint  bond,  given 
by  a  State  and  individuals,  to  an  individual  con- 
tractor, citizen  of  another  State,  what  would  ex- 
cept a  silit  on  such  a  bond  from  the  operation  of 
the  1 1  th  amendment  of  the  constitution  ?  If  it  be 
said  that  the  amendment  alluded  to  has  regard  on- 
ly to  suits  instituted  against  States  in  their  sove- 
reign capacity,  I  would  ask,  in  what  other  capacity 
can  a  State  appear,  or  even  exist  ?  In  every  pos- 
sible form  and  shape,  it  is  a  sovereign  State,  or  it 
is  nothing.  And  this  very  stock,  held  in  this'  Bank, 
is  the  property  of  the  people  of  Georgia,  held  by 
them  in  the  name  .  and  capacity  of  the  State  of 
Georgia.  If  any  dispute  were  to  arise  6o  the  ti- 
tle to  the  stock,  in  what  capadty  could  they  sue  or 
be  sued  for  the  interest  held  by  them  in  the  stock, 
unless  in  (heir  sovereign  capacity  ?  It  is  not  be- 
cause it  imparts  its  own  immunities  to  the  other 
stockholders,  that  this  action  cannot  be  maintain- 
ed, but  because  that  the  judicial  power  must  reach 
each  and  every  defendant,  in  order  to  bringa  case 
within  the  prescribed  •  limits  of  the  constitotion. 
Each  defendant  occupies  his  own  ^peculiar  rank, 
claims  his  own  peculiar  immunities ;  but  th^  are 
not  suable  in  the  Courts  of  the  United  States,  as 
long  as  anyone  of  them  is  exemfrted  front  suit  in 
those  CoMrts. 

I  angi  here  eipresssng  a  technical  oimiott^fiMUid- 
ed  on  the  authority  of  the  case  of  Tke  Bmk  t. 
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Defoeamx.    That  decision  brings  it  strictly  within     1824. 
the  letter  of  the  lltb  kmendment ;  although  I  am  ^^^^"^Sk 
ready  to  admit,  that,  unafiected  by  that  decision,        ▼. 
it  is  not  .within  its  purview.    Although  not  respon- 
sible for  that  decision,  I  acknowledge  its  obliga-* 
tion,  until  overruled. 

The  last  question  which  the  pleadings  in  this 
cause  present,  arises  out  of  the  nature  of  ibe  con- 
tract, the  form  of  the  declaration,  and  that  provi- 
sion of  the  Judiciary  Act,  which  precludes  suits 
by  an  assignee  of  choses  in  action,  when  the  suit 
could  not  be  brought  in  the  Courts  of  the  United 
States,  as  between  the  original  parties. 

The  plaintiff  counts  upon  a  number  of  promis- 
sory notes,,  payable  to  A:B.  or  bearer,  commonly 
called  bank  notes,  delivered  to  A.  B.,  and  by  him 
^transferred,  assigned,  and  sdtover'*  to  the  plain- 
tiffii  in  thiiB  action.  The  plea  states,  that,  as  be- 
tween the  original  promisor  and  promisee,  suit 
could  not  have  been  brought  in  the  Circuit  Courts 
of  the  United  States  ;  and,  therefore^  it  cannot,  as 
between  the  present  parties,  the  promisor  and  as- 
signee* As  all  the  facts  are  admitted  by  the  de- 
murrer, it  is  difficult  to  see  on  what  ground  this 
case  is  to  be  excepted  from  the  operation  of  the 
provisions  of  the  Judiciary  Act  on  this  subject. 
Whatever  difficulties  may  be  suggested,  on  the 
tecfhnical  meaning  of  the  term  a$ngnfnent,  it  is 
very  clear  that  he  who  acquires  a  chose  in  action, 
by  mere  delivery,  has  been  recognised  in  the  laws 
of  the  United  States  as  an  assignee.  If  any  con- 
siderations could  be  introduced  into  the  case,  be- 
sides what  the  pleadings  brings  out,  there  might  b6 

Vot.lX.  n^ 
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1824«     mucbireason  to  doubt^.  whether  the  case  of  Bank 

^^^g^  bills,  properly  so  called,  and  particularly  so  de- 

/  V.        clared  on,  came  within  the  general  law  applicable 

^B«ak**    to  promissory  notes ;  but  ho^e,  non  constat,  that 

the  notes  declared  upon  were  ever  thrown  info 

circulation,  as  the  representative  of  property,  as  a 

currency,  a  substitute  for  gold  and  silver. 

But  the  case  does  not  rest  here.  This  ground 
of  defence  depends  not  on  a  constitutional  provi- 
sion, but  on  an  act  of  Congress;  and  if  it  be  true, 
that  the  unre;^tricted  right  to  sue  on  all  its  con- 
tracts, be  vested  in  the  Bank  of  the  United  8tates^ 
whatever  their  origin,  or  whatever  their  amount, 
it  follows,  that  such  a  provision  amounts  to  a  re- 
peal of  the  law  here  relied  on.  I  rather  think, 
that  the  improbability  of  such  a  provision  being 
intended  by  the  Legislature,  opeiates  agoinstthe 
construction  that  would  sustain  it.  But  if  such 
be  the  legal  construction  of  the  incorporating  act,- 
there  can  be  no  doubt  of  its  being  fatal  to  this  plea. 

Certificatc.  This  cause  came  on  to  be  heard 
on  the  trunscri(»t  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  district  of  Georgia, 
and  on  the  quesjLions  in  said  cause,  on  which  the 
Judges  of  the  said  Circuit  Court  were  divided  in 
opinion,  and  was  argued  by  counsel :  On  consi- 
deration whereof,  this  Court  is  of  opinion,  1.  That 
the  averments  in  the  decluratio'a in  said  cause,  are 
sufficient  in  law  to  give  the  said  Circuit  Court  ju- 
risdiction in  said  cause. 

2.  That,  on  the  pleadings  in  the  same,  the 
plaintiffs  are  entitled  to  judgment. 

All  which  is  ordered  to  be  certified  to  the  said 
Circuit  Court 
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THE  PRINCIPAL  MATTERS 


IN  THIS  VOLUME. 


A. 
ADMIRALTY. 

1.  A  decree  of  acquittal^  oo  a  pro- 
ceeding in  rentf  without  a  certifi- 
cate of  probable  cause  of  seiKurey 
and  not  appealed  from  with  fflfecti 
is  conclusive,  in  every  inquiry  be- 
fore'any  other  Court,  that  there 
was  DO  justifiable  cause  of  seizure. 
Tke  yfypoOon,  S62.  367 

2.  The  French  Tonnage  Doty  Act  of 
the  I5thof  May,  1820^  c.  125. 
inflicts  DO  forfeiture  of  the  vessel  • 
for  the  non-pavment  of  the  ton- 
nage doty.  The  duty  is  cdllecta- 
ble  in  the  same  manner  as  by  the 
ColIeGtion  Act  of  1799,  c.  128. 
Id.  3(57 

9.  The  29th  section  of  the  Collection 
Act  of  1799y  c  128:  does  not  ex- 
tend to  tiie  cas#  of  a  vessel  arrivmg 
from  a  faveiga  port,  and  passing 
through  the  conterndoons  waters 
of  a  river,  which  forms  the  boun- 
dary between  the  United  States 
andkhe  territory  of  a  foreign  state,' 
for  the  pnrpoae  of  proceeding  to 
such  territory.    JdL  369 

4.  Tlie  municipal  laws  of  one  na- 
Amdo  ttoc  eAmd,  in  tlieir  operap 


tion,  beyond  its  own  territoty,  tt" 
cept  as  regards  its  own  dtiwns. 
Id.  370 

5.  A  seizure  for  the  breach  of  the  mii« 
nicipal  laws  of  one  nation,  cabnot 
be  made  within  the  territory  of  an- 
other.    Id.  373L 

6.  Itieemij  that  the  right  of  visitation' 
and  search  for  enforcing  the  feve- 
nue  laws  of  a  nation,  may  be  ex- 
ercised beyond  the  territorial  ju- 
ristliction  upon  the  high  seas,  and 
on  vessels  Monging  to  such 


tion,  or  bound  to  -its  ports. 


Id. 

371 


a. 


10. 


A  mnniripal  seizure  cannot  be  jus- 
tified or  eicused,  upon  the  ground 
of  pnibable  (knse,  unless  under  the 
special  provisions  of  some  statute. 
Id.  372 

The  probaUa^rofits  of  a  vojrage, 
either  upon  the  cargo  or  freight,  do 
not  form  an  item  for  the  computap 
tion  of  damages,  in  cases  of  ma- 
rine torts.  Juf.  3T6 
Where  the  property  is  restored,  af- 
ter a  detention,  demnrrage  is  al« 
lowed  for  tlie  detention  of  the  ship, 
and  interest  upon  the  vrine  of  the 
cargo.  kL  Zff 
vvnere  me  veiKi  ana  cw^go  nave 
uecu  loia,  megrai  iiboipk-oi  wk 
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sakSpWithinlerett^Ssallowed;  and 
an  addition  of  10  per  cent,  some- 
time made,  where  tlie  property 
baft  been  sold  under  disadvanta- 
geous circumstances.     Id.     377 

1 1  •  Counsel  fees  may  br  allowed,  either 
as  damages  or  costs/  both  on  the 
Instance  and  Friae  side  of  the 
Court.    M  379 

13*  A  libel  of  information  does  not  re- 
quin  all  t!ie  technical  precision  of 
an  indictment  at  common  law.  If 
the  alle^f  ions  des«*ribeth-  offence^ 
it  is  all  that  is  necessary ;  and  if 
^nded  upon  a  statute,  it  is  suffi- 
cient if  it  pursues  the  words  of  the 
law.  The  Emify  and  the  Caro- 
hnej  331 

«;•  An  information,  under  the  Slave 
Trade  Act  of  1794,  c  187-  [xi.] 
s.  1.  which  describes,  in  one  count, 
the  two  distinct  acts.of  orQiariv 
a  vesielwud  of  caunng  her  to  soil, 
pursuing  the  words  of  the  law,  is 
i^uffirient.    Id,  387 

14  Statlnga  charge tn  Me  olremoftoe, 
is  roody  r  each  alternative  consti- 
tutes .in  ofllncefoi'  which  th^  thing 
isfpifeited.    Id.  387 

25.  Uiider  the  above  act,  it  is  not  ne- 
cessary, io  order  to  incur  the  for* 
feiture,  that  the  vessel  should  be 
coinpletely  fitted  and  ready  for 
sea.  As  soon  as  the  preparations 
have  proceeded  so  far  as  clearly 
to  manifest  the  intention,  the  right 
of  seisure  attaches.    Id,        388 

I6>  The  former  decisioti  of  this  Court, 
in  thf  case  of  the  Emiiy  and  tkt 
CanUnc,  (7  Cranch,  496.  j  recon- 
ciled with  Its  determination  in  the 
present  case.    Id.  387 

17.  The  technical  niceties  of  the  coos- 
noo  Imw  are  not  regartled  in  Ad- 
niialty  proceedings.  •  It  is  suffi- 
cient, if  an  information  set  forth 
the  offence  so  as  clearly  to  bring 
it  within  the  statute  upon  which 
the  information  is  founded.  Itia 
]^  Decenary  that  it  shouUi  coih 


elude eonlra/bf9Mmaf«Mi.  the 
Merino  ei  at  391.  401 

19.  The  District  Court  of  tbedtati^ 
where  the  seisure  was  BMle,aMi 
not  wher«  the  offence  was  com- 
mitted, has  juriadictioB  erf  pro- 
ceedings in  rtm^  for  an  allcfcd 
forfeiture.     Id.  402 

179  19.  If  the  seizure  is  made  on  the  high 
seas,  or  within  the  territory  of  a 
foreign  power,  the  jurisdictioo  b 
conferred  on  the  Court  of  tlie 
district  where  the  property  is  car- 
ried and  proceeded  against.    I£ 

4m 

20.  A  municipal  aeixore,  within  the 
territory  of  a  foreign  power,  docs 
not  oust  the  juriMliction  of  tlie 
District  Court  into  whose  distrkl 
the  property  may  be  carried  for 
adjudication.     Id,  402, 403 

21.  The  prohibitions  in  the  Slave 
Trade  Acts  of  the  lOth  of  May, 
1800,  c.  205.  [ii.]  and  of  the 
20th  of  April,,  1818,  extend  as 
well  to  the  carrying  of  slaves  oo 
freight  as  to  cases  where  the  per^ 
sons  tnmsportfd  are  the  property 
of  citizens  of  the  United  Stales  j 
and  to  the  carrying  them  frani 
one  port  to  another  of  the  same 
foreign  empire,  as  wril  as  fitwi 
one  foreign  coontiy  to  another. 
Id.  409,404 

22.  Under  the  4th  section  of  the  act 
of  the  1 0th  of  May,  1800,  c.  205. 
[li.]  the  owner  of  the  slaves  trans- 
ported contrary  ^o  the  ptovisioos 
of  that  act,  cannot  claim  the  sane 
in  a  Court  of  the  United  Slates^ 
although  they  may  be  held  in  sei^ 
vitude  according  Io  the  Jaws  of 
his  own  country.  Bat  i^  at  the 
time  of  ihea^MniefyaeoaBaBis- 
sioned  vessel,  the  o§Ma«  ship 
.  was  in  possession  of  a  noncom 
missioned  captor,  who  had  amde 
a.seizure  for  the  saase  iiigi€,tlw 
owner  of  the  slaves  amy  chrimj 
thessctieii  onlyapplljriBf  le  pat 
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Id  the  entapriM 
«r  wyage  id  wUcb  the  ibip  was 
cnplojFed  «f  lAe  Mne  of  dicA  cq^ 
imr^    Id.  407 

2S.  A  qofstioii  of  fiid,  imdar  the 
Skve  Trade  Acts.  Coodenoa- 
tioQ  pronoooced.    IdL         .409 

S4.  The  cUim  of  aeameo,  for  wajet, 
on  a  tbyage  imdertaken  inviohh 
tion  of  the  Slave  Trade  AcUVout 
of  the  proeeedi  of  the  forfeited 
¥8iael  in  the  rciprtry,  rrjected. 
JUL  414, 41^ 

S5w  The  ckioM  of  seamen,  for  wages, 
and  of  material  meoi  for  suppliesi 
where  the  parties  were  inoocent 
of  all  knowledge  of,  or  partidpar 
tfam  jn,  the  illegal  voyagei  prefer- 
red to  thecbim  of  forMtnre  on 
the  part  of  the  goeeroment.    Id. 

416 

9&  Material  men  have  a  lien,  which 
may  be  enforced  by  a  proceeding 
in  the  AdmirUgr/ui  r«m,  lor  no- 
eesiaries  or  sttppUes,  fumished  in 
a  port  to  which  the  vessel  dofs 
sot  belong.    JUL  417 

tf.  A  traasftr  of  a  registered  vessel  of 
Ihe  Unitsd  Statm,  to  a 
enbject,  hi  a  Ibrsign  port,  Ant 
porpose  of  evading'  the  it 
mweof  the  foreign  coontry,  with 
nnunderstandingthat  it  is  to  be  af- 
•srwards  reconveyed  to  the  for- 
mer owner,  worlu  a  forfeitnre  ai 
the  vesseL  nndcr  the  iGth  section 
of.the  Site  Registry  Act  of  the 
Slst  of  1>eecmber,  1793|  c'  1. 
mdsm  the  traasftr  is  made  known 
in  the  manner  prescribed  by  the 
7tbaectioooftlieact  tkeMar- 
gwetf  421 

S8.  The  statoto  does  not  require  a  be- 
neCcialer  himajide  sale;  bote 
tmnamntatioo  of  ownership*  <<  by 
way  of  trust,  confidence,  or  othei^ 
.wise,''lssoAeisnt    Id.        424 

99.  Qtmre,  Whethov  in  soch  i^  case, 
a  reconveyance  wonld  be  decreed 


by  a  Court  of  joMtee  hi  this  coun- 
try? W  424 
sa  The  proviso  in  the  ifith  section  of 
the  Ship  Registry  Act,  beiof  by 
way  of  exception  from  the  enact- 
ing clause,  need,  not  be  taken  no- 
tice of  m  a  libel  brought  to  enforce 
the  forfeitorr.  It  is  matter  of  de- 
fen^  to  be  set  up  by  the  party  in 
his  claim.    Id.              42d,426 

31.  The  proviso  applies  only  to  the 
case  of  a  part  owner^  and  not  to 
a  9ole  owner  of  the  ship.    Id. 

426 

32.  The  trial,  in  such  a  case,  is  to  be 
by  the  Court,  and  not  by.a  jotT, 
in  srisures  on  waters  navigable 
from  tlie  sea  by  vcssds  of  teutons 
burthen  and  upwards.    Id.  427, 

42g 

33.  A  registered  vessel,  which  con- 
tinues to  use;  its  register,  after  a 
transter  under  the  above  drcum* 
stances,  is  Ihible  to  forfeitnre  under 
the  27th  sedSon  of  the  act,  as  using 
p  nyister  witliout  being  actualhr 
emitted  to  the  benefit  thereof.  Id. 

429 

34.  In  a  libei  of  information,  under  the 
67th  section  of  the  Collection  Act 
6f  1799|  c.  128.  a^inst  goods, 
on  account  of  their  differing  in  de- 
scription from  the  contents  of  the 
enti7,  it  is  not  necessary  tliat  it 
should  allege  an  intention  to  de- 
fraud the  revenue.  200  ChuU 
qf  no,  430. 436 

33.  A  question  of  lact,as  to  tlm  rato 
of  duties. payable  upon  certain 
teas,  imported  as  faneo.  .That 
term  is  used  In  the  duty,  act  in  its 
known  commercial  senses  and 
the  i>obea  tea  of  commerce  Is  p^ 
usually  a  distinct  and  simple  sub- 
stance, but  is  a  compound^  made 
up  in  China,  of  various  kmds  of 
the  lowest  priced  Meet  teas.    Id. 

436 

36.  But,  by  the  duty  acts,  it  is  liable 


918 


INDEX. 


to  the  ssne  spedUe  duty,  wtchout 
regard  to  the  difference  of  quality 
ami  price.     Id,  436 

37*  Injudicial  sales,  there  is  no  war- 
ranty, expren  or  implied.  The 
Mtmte  jiUegre,  6l6. 644 

S8.  Upon  a  sale  by  the  Marshal,  ander 
an  order  of  Coart|  no  warrinty  is 
implied.    JdL  645 

99*  Neither  the  Marshal,  nor  his  agent, 
the  auctioneer,  has  any  authority 
to  wanant  the  article  sold.    Id, 

645 

40.  Qmere,  How  far  the  Marshal  is 
responsible  to  the  vendee,  in  his 
private  capacity,  if  he  undertake 
to  warrant,  or  to  do  what  would 
imply  a  warranty  in  a  private 
saie^    Id..  645 

41.  Upon  an  Admiralty  proceeding,  tn 
rem,  where  the  proceeds  of  the 
sale  are  brought  mto  Court,  they 
are  not  liable  to  mdte  good  x  loss 
sustained  by  the  po^ha  ir,  in 
consequence  of  a  dewcf  bein|^ 
dmcovered  in  the  article  sold.  Id. 

64A,  649 

ALIEN. 

1.  Under  the  9th  article  of  the  treaty 
between  the  United  StMcs  and 
Oftat  Britaniyof  I794,it  is  not 
■ecessaiy  lor  the  alien  to  show 
that  be  was  in  the  actual  posses- 
sion or  sekin  of  the  hmd,  at  tlie 
dnte-of  the  treaty,  which  applies 
to  the  title,  whatever  that  may 
be,  and  gives  it  the  same  Irgal  va- 
lidity as  if  the  parties  were  eiti* 
aens.  The  title  of  an  aften  mort- 
Mee  is  protected  by  the  treaty. 
migket  y.  Edwardt,     489.  406 

%  Bat,  independent  of  the  stipula- 
tions of  the  treaty,  an  alien  mort- 
mee  has  a  right  to  come  into  a 
Cooft  of  equity,  and  have  the 
property,  which  has  been  pledged 
lor  the  payment  of  the  ddbt,  sold 
for  the  purpose  ol  raising  the  mo* 


ney.  His  demand  is  merely  m 
personal  one,  the  debt  being  con- 
sidered as  the  principal,  and^the 
land  as  an  incident.     Id.        4PT 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Inadcdaratioouponaproorissnry 
note,  the  omissioo  of  the  place 
where  it  is  payable  is  fttaL  Se- 
tree  v.  Anrr,  558.  56l ,  562 

3.  By  the  custom  of  the  Banks  in  tlie 
District  of  Co&mbiR,  payment  of 
a  promissory  note  b  to  ^  d^ 
manded  on  the  fomrtA  djy  after 
the  time  limited  for  the  haymrat 
thereof,  in  order  to  charge  the  en- 
dorser, contrary  to  the  general 
law  merchant,  wliicfa  reqaires  f 
demamlonthe  lAtnlday.  Rem- 
mr  V.  Boni;  ^  CohaMm,  56 1 — 

584 
9.  Evidence  of  such  a  local  custosn 
is  admissible,  in  order  to  nsoertaia 
the  understanding  of  the  partie^ 
arith  req>ect  to  their  contracts 
made  with  reference  la  it    IdL 

587 

4.  Cases  in  which  evidence  of  coufr- 

mercial  usage  n  admiasiblr,  in 
order  to  ascertain  the  meaning  of 
contractik    Id*  588 

5.  The  declaration  against  the  endor- 

ser, in  such  a  case,  must  by  the 
demand  on  the  fomrik^  and  not  on 
the /Ainf  day.  Jd.  594 

6.  Qiueref  Whether  a  dedaration,  in 
such  a  case,  not  averring  the  ideal 
usage^  would  be  good  upon  de- 
murrer ?    Id.  594 

7.  Secondary  evidence  of  the  eonlenu 

of  a  lost  note  is  admissible,  wher- 
ever it  appears  that  the  original  is 
destroyed,  or  kti  by  acckfcnt, 
without  any  findt  of  the  partf.  Id. 

596 
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S.  In  the  caie  of  a  lost  note^  it  is  not 
necessary  that  its  contend  should 
be  proved  b j  a  notariai  copy. 
All  thai  IS  required  is,  that  it 
ihoaldbe  the  best  evidence  the 
party  has  it  in  his  power  to  pro- 
dace.    Id.  597 

9.  To  admit  secondary  evidence  of  a 
lost  note,  it  is  not  necessary  that 
there  shoald  be  a  special  count  in 
the  declaration  upon  a  lost  note. 
Id.  597 

10.  Where  the  maker  of  the  note  has 
removed  into  another  State,  oi 
another  jurisdiction,  subsequent 
to  the  making  of  the  note,  a  per- 
sonal demaud  upon  him  is  not  ne- 
cessary to  cha^e  |he  endorser, 
but  it  is  sufficient  to  present  the 
note  at  the  former  place  of  resi- 
dence of  the  maker.  M*Gruder 
V.  Bank  of  WaikiMgi<mf       598 


C- 

CHANCERY. 

1.  A  bill  in  equity,  brought  to  rescind 
a  ifUrchase  made  under  the  decree 
or  this  Court,  in  TerrM  v.  Taw" 
hr,  (9  Cranthf  43.)  upon  the 
ground,  that  the  title  to  the  pro- 
perty was  defective,  and  could  not 
be  made  good  by  the  Vestry  and 
other  persons,  who  were  parties 
to  .the  former  suit.  Bill,  dismissed. 
Afosoti  y.  ilhuuMiter,  445 

2.  Where  the  mortgage  deed  contain- 

ed a  defeasance  that  themortga- 
Knr  should  pay  the  debt,  jwcord- 
g  to  the  JMmdition  of  a  bond  re- 
cited in  the  deed;  bv  which  h  was 
pay^able  on  a  day  already  past,  at 
the  time  of  the  ezaciitioQ  of  .the 
deed :  HeU»  that  tblf  circum- 
jtance.^d  BflRtavoidtbe  oMxtgage 
deed  in  eqii^y,  where  ft  was  to  be 
considered  as  a  eooveyanee,  ab- 
s  olote  at  law,  but  hitended  a^  a 


secortty  merdy,  and  to  be  treated 

in  the  same  manner  as  an  otdinaty 

mortgage.    Hugheu  v.  Edwardi^ 

489^-493 

3.  A  Court  of  equity  looks  to  the 
substantial  object  of  the  convey- 
ance, and  will  copisider  an  abao- 
Inte  deed  as  a  mortgage,  wherevei 
it  is  shown  to  have  been  hitended 
merely  as  a  security  for  the  pay- 
ment of  a  debt.    Id.  495 

4.  In  the  case  either  of  a  legal  or 
equhable  mortgage,  the  moilgagee 
may  pursue  his  legal  reme^  by 

Siectment,  and,  at  the  same  time, 
le  his  bill  to  foreclose  the  equity 
of  iiedemption.    Id.  494 

5.  A  mortgagor  cannot  redeem,  after 
a  lapse  of  twenty  years,  after  for^ 
feiture  and  possession  by  the  mor^ 
gagee,  .(which  period  has  been 
adoptel^in  equity  by  analogy  to 
the  statute  of  limitations,)  no  inte- 
rest having  been  paid  in  the  mean 
time,  and  no  circumstances  ap- 
pearing to  account  for  the  n^lect. 
Id.  497 

6.  Where  the  mortgagee  brings  his 
bill  of  foreclosure,  the  mortgage 
will, after  the  same  length  of  time, 
be  presumed  to  have  been  dis- 
charged, unless  circumstances  can 
be  shown  to  repel  the  presump- 
tion, as,  payment  of  interest,  a 
promise  to  pay,  an  acknowledg- 
ment by  the  mortgagor  that  the 
mortgage  u  still  subsisting,  and 
the  like.    Id:  497»49S 

7.  A  kma^dlf  I  purchaser 'Undier  the 

mortgagor,  arith  actual  nodce  of 
the  mortgage,  or  constructive  no- 
tice by  means  of  a  registiy,  can 
only  protect  himself,  t^  the  lapse 
of  time,  or  other  equity,  under 
the  same  chrcumstances  which 
would  afford  a  protection  to  the 
mortgagor.    Id.  499 

8.  Such  a  Durthaser  is  not  entitled  to 
have  tne  value  of  the  improve- 
ments made  by   him   deducted 
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from  the  proceeds  of  the  tale  of 
the  mortgaged  premiaes.        Id. 

500 

9.  Practice  of  Courts  of  Equity  oo  ju- 

dicial sales.     Ife  MmUe  ASkgrt^ 
616.  649 

10.  In  all  cases  of  concurrent  jorisdic- 
tion,  the  Court  which  fint  has 
possession  of  the  subject,  must 
determine  it  conditsivdy.  Swiik 
V.  M*Iver,  582 

11.  Although  Couru  of  equity  have 
concurrent  jurisdiction  with 
Couru  of  law,  in  all  matters  of 
fraud,  yet,  where  the  cause  has 
already  been  tried  and  determi- 
ned by  a  Court  of  law,  a  Court  of 
equity  cannot  take  cognizance  of 
it,  unless  there  be  the  addition  of 
some  equitable  circumstance  to 

£>e  jurisdiction.    Id.  534 

such  a  case,  some  defect  of 
testimony,  or  other  disability, 
which,  a  Court  of  law  cannot  re-, 
move,  must  be  shown,  as  a 
ground  for  resorting  to  a  Court  of 
equity.     Id.  554 

IS.  In  g^eral,  the  answer  of  one  de- 
fendant in  equity,  cannot  be  read 
.  in  evidence  against  another.  But 
where  one  defendant  succeeds  to 
another,  so  that  the  right  of  the 
one  devolves  on  the  oihei^  and 
they  become  privies  in  estate,  the 
rule  does  not  apply.  -Oibom  v. 
JSank  of  the  United  Si(Ue$f  788 

14.  Where  the  defendant  is  restrained 
by  an  injunction,  frcnn  using  mo- 
ney in  his  possessioni^  interest 
wiU  not  be  decreed,  against  him. 
JU.  887 

15.  An  injunction  will  be  granted  to 
prevent  the  franchise  of  a  cprpo- 
ration  from  being  destroyed,  as 
well  as  to  restrain  a  party  from 
violating  it,  by  attemptmg  to  par- 
tidpate  in  its  exclusive  privile- 
fea.    Id.  888 

16.  M  general,  an  injunction  will'not 
be  allowed,  uor  a  decree  render^ 
ed,  against  an  agent,  where  the 


principal  is  nql  madeapsr^riv 
the  suit.  But  if  the  prindpal  ba 
not  himsdf  sobfeGt  to  the  Jnria- 
diction  of  the  Court,  (as  in'tha 
case  of^a  sovereigQ  Sttila^)  tiie 
rule  may  be  dispewed  with.    U* 

842 
17.  A  Comtof  eqoicj  wiU  iMfpnae 
by  injunction,  to  pnv«t  fkm 
transfer  of  aspedfic  Aung,  widely 
if  transferred,  will  be  irratiieva- 
bfy  lost  to  tlie  owner,  soeh  as  ne- 
gotiable seciiritie*  and  stocks.  JdL 

846 

CONSTITUTIONAL  LAW. 

1,  Theactsof  the  Legislatore of  the 

State  of  New-Yoiic,  graatbigte 
Robert  R.  Livingston  and  Robert 
Fulton,  the  ezdostve  navigatioa 
of  all  the  waters  withui  the  jnria- 
diction  of  that  Stale,  with  boal» 
moved  by  fire  or  steam,  for  a  teraa 
of  years,  are  repugnant  to  that 
chmsf  of  the  constitutten  of  the 
tJnited  States,  which  anthoriaea 
Congress  to  r^g[ulate  commerce, 
»o  far  as  the  kaid  acta  prahibic 
vessels  licensed,  according  to  the 
laws  of  the  United  States,  (pr  car- 
rying on  the  coasting  trade,  from 
navigating'  the  said  waters  by 
means  of  fire  or  steam.  QMom 
9.  Ogden,  1.  186. 

2.  The  power  of  regulating  coamKrce, 

extends  to  the  regulation  of  noot- 
goHam.    Id,,  189 

8.  The  power  to  regulate  commeroa 
*eztendsto  every  spcd^  of  com- 
merdal  intercourse  between  the 
-  United  States  and  forem  natiom^ 
and  among  the  several  States.  It 
does  not.  stop  at  the  external 
boundary  of  a  Sute.    Id.      193 

4.  Tbe.power  to  regulate  couimerce 

is  ^[eneral,  and  ms  no  UmitirtioQs, 
hot  such  as  are  prescribed  in  the 
coiMtution  itself.    hL         196 

5.  The  power  to  regulate  commerce, 

so  tar  as  it  extends,  is  ei^clusivdy 
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vested  10  Coogressi  and  no  part 
of  it  can  be  exercised  by  a  State. 
U.  19S 

61.  State  inspection  laws,  heaith  laws, 
and  laws  tor  regulating  the  inter- 
nal commerce  of  a  State,  and 
those  which  respect  turypilce 
roads,  ferries,  &c.  are  not  with- 
in the  power  granted  to  Congress, 
Id  203 

7'  The  laws  of  New-York,  granting  to 
R.  R.  L.  and  R.  F.  the  exclusive 
right  of  navi|ating  the  waters  of 
tiMt  State  with  steam  boats,  are 
in  collision  with*  the  acts  of  Con- 
gress regulating  the  coasting  trade, 
which  being  made  in  pursuance 
of  the  constitution,  are  supreme^ 
and  the  State  laws  must  yield  to 
that  supremacy,  even  though  en- 
acted in  pursuance  of  powers  ac- 
knowledged to  remain  in  the 
States.    Id.  210 

S*  A  license  under  the  acts  of  Con- 
gress«  for  regulating  the  coasting 
trade,  gives  a  permission  to  carry 
on  that  trade,  and  is  not  merely 
intended  to  confer  the  national 
eharacter.    Id.  212.  214 

9«  The  power  of  regulating  commerce 

extends  to  navigation  carried  on 

by  vesaeb  exclusively  employed 

ia  transporting  passengers.    Id. 

215,  216 

lOi  The  power  of  regulating  com- 
aMsree,  extends  to  vcssek  propel- 
led by  steam  or  fire,  as  well  as  to 
ihose  navigated  by  the  instrumen- 
tality of  wind  and  sails.  Id    219 

11.  The  act  of  incorporation  of  the 
Bank  of  the  United  States,  which 
|ivcs  the  Circuit  Courts  of  the 
United  Suites  jurisdiction  of  suits 
by  and  against  the  Bank,  is  war- 
ranted by  the  Sd  article  of  the 
constittttion,  which  declares,  that 
^<  the  judicial  power  shall  extend 
to  mu  cases,  in  law  and  equity, 
arising  under  this  constitution, 
lie  Unm^tht  Untied  SitttiyBMd 
Vol.  IX. 


treaties  niade,  or  which  shall  be 
made,  under  their  authority/' 
Otbom  V,  U.  S.  Bankf  73  S 

12.  The  Circuit  Courts  of  the  United 
States  have  jurisdiction  of  a  bill 
brought  by  the  Bank  of  the  United 
States,  for  the  purpose  of  protect- 
ing the  Bank  in  the  exei^ise  of  its 
franchises,  which  are  threatened  to 
be  invaded,  under  the  unconstitu- 
tional laws  of  a  State ;  and,  as 
the  State  itself  cannot,  according 
to  the  11th  amendment  of  tlie  con- 
stitution, be  made  a  party  defend- 
ant to  the  suit,  it  may  be  roain- 
txdned  against  the  oflicers  and 
agents  of  the  State,  who  ace  in- 
trusted with  the  execution  of  such 
laws.     Id. 

18.  A  State  cannot  tax  the  Bank  of 
the  United  States;  and  any  at- 
tempt, on  the  part  of  its  agents 
and  officers,  to  enforce  tlie  col- 
lection of  such  tax  against  the 
property  of  the  Ba  k,  may  be 
restrained  by  injunction  from  the 
Circuit  Court     Id. 

CONSTRUCTION  OP  STATUTE. 

1.  The  French  Tonnage  Doiy  Act  of 

thf  15th  of  May,  1820,  c.  125. 
inflicts  no  forfeiture  of  the  vessel, 
for  non-payment  of  the  tonnage 
duty.  The  duty  is  collectable  in 
the  same  manner  as  by  the  Col- 
lection Act  of  1799,  c.  1 28.  T%e 
AppoUmf  362;  367 

2.  The  29th  sec.  of  the  Collection  Act 

ofl799,c.  128,  does  not  extend 
to  the  case  of  a  vessel  arriving 
from  a  foreijam  port,  and  passinjg 
through  the  conterminous  waters 
of  a  river,  which  forms  the  boim 
dary  between  the  United  States 
and  the  territory  of  a  foreign 
Slate  for  tiie  purpose  of  proceed- 
ing to  such  territonr.     uL     369 

.3.  Under  the  Slavb  Txaob  Aat  of 
1794,  c!  187-  [n«]  9.  1«  an  ia« 
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fcitnatiooy  which  detcribeiy  in  one 
county  the  two  distinct  act^  of 
preparing  a  oette/  and  of  cava- 
wg  her  to  nailj  pursuing  the 
words  of  the  law.  is  sofficient. 
The  Emify  and  the  CanMney 

379.  381 

4.  Undertbe  above  act,  it  is  not  ne- 

cessary, in  ordtT  to  incur  thi»  for- 
feiture, that  the  v(*ssel  should  be 
completeljr  fitted  and  ready  for 
sea.  As  ^oon  as  the  pre parati«)ns 
have  proceeded  so  far,  as  ckarly 
to  manifest  the  intention,  the  right 
of  seixure  attaches.     Id,        388 

5.  The  prohibitions  in  the  Slav<;  Trade 

Acts  of  the  lOth  of  May,  1 800,  c. 
303.  [li.]  and  of.  the  20th  of 
April,  181 8~,  extend  as  well  to  the 
carrying  of  skives  on  freight^  as  to 
cases  where  the  persons  trans- 
ported lire  the  property  of  citizens 
of  the  United  States ;  ^nd  to  the 
carrving  of  them  from  one  port  to 
another,  of  the  same  foreign  em- 
pire, as  well  as  from  one  foreign 
country  to  another.  The  Merino 
andother8f  391.  403 

&  UndiT  the  4th  sec.of  th^  act  of  the 
10th  of  May,  1800,  c.  205.  [li.J 
the  owner  of  the  shaves  transport- 
ed contrary  to  the  provisions  of 
that  act,  cannot  claim  the  same  in 
a  Court  of  the  United  States,  al- 
though, they 'may  be  held  in  ser- 
vitude, according  to  the  laws  of 
his  own  country.  But  if,  at  the 
tine  of  capture  bv  a  commission- 
ud  vess^,  the  oftnding  ship  was 
in  possession  of  a  noo-commis- 
ikmed  captor,  wlio  had  made  a 
iriwtfc  for  the  same  offence,  the. 
«wii0r  of«  the  slaves  may  claim : 
the  aectioo  odly  applying  to  per^ 
iHtercated  in  the  enterprise 


or  voyage  in  which  the  ship  was 
tmfmftd  ai  ike  Hmtroftuck  c«^ 
(tire.    Id.  407 

r.  Under  iIm  l6(h  sec  of  the  Ship 
Resriitiy  Act  of  iho  Mat  of  Di> 


cfpnber,  1792|C.l.  atraosfa'of 
a  regtslered  vessel  of  the  United 
States,  to  a  foreign  subject,  in  • 
foreign  port,  for  the  porpoae  if 
evading  tlie  revenue  laws  of  th* 
foreien  coun;ry9  with  an  imder- 
staiiding  that  it-is  to  be  afterwards 
retoonveyed  to  the  former  owner, 
worlts  a  forfeiture,  unless  the 
transfer  is  m'^dc  known  in  the 
manner  pres<!ribed  by  the  7th  sec 
Xtftheact.     The  Margaret,   421 

8.  The  statute  does  not  require  a  be- 
ne6ciai  or  bommjide  sale ;  but  m 
transmutation  of  ownership,  ^  by 
way  of  trust,  confidcBfce,  or  other- 
wise." i|  suAcient.    Id.  424. 

9*  In  a  libel  of  informatioa  under  the 
67th  sec  of  the  Collection  Act  of 
1799i  c.  128.  against  goods,  oo 
account  of  their  difiering  from  the 
oontenu  of  th^  entry,  it  is  not  ne- 
cessary that  it  it  should  allege  an 
intention  of  defrauding. the reve* 
nue.  200CAeslfOjriVa,45d.436 

10.  Ihe  term  << 6oAaa  lea,"  is  used  in 
the  duty  act  in  itt  luMnm  coasmer- 
cial  sense;  and  the  Mbs  of  com- 
merce is  not.uBually  adisiiactaod 
simple  substance,  but  is  aeoaiH 
pound,  made  op  in  China,  of  vari- 
ous liinds  of  the  lowest  priced 
black  teas.  But,  by  the  Dwtf 
Acts,  it  is  liable  to  the  same  spo* 
dfic  duty,  without  regard  to  Iba 
difference  of  quality  and  prioc  Id 

436 

11.  Under  the  2d  and  4tb  aecti^pa  of 
the  act  of  the  5d  of  March,  iTVTr 
c  968.  a  certified  transcript  fron 
thejiooks  of  the  Ttaasory  b  evi^ 
dence  against  the  defondantj  and 
no  daim.  for  any  credit  can  Be  ad- 
mitted at  the  trial,  which  hni  not 
been  presented  to,  and  dtfalfpwed 
bv  the  accountii^  oflleer  s|f  the 
Treasury,  (unleaB  in  the  cfses  en- 
oepted  i»y  the  acl,).aUiovih  nn 
proceedings  havobecn^Mdagainsi 
the  debtor,  nnder  the  net  of  thi 
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M  of  Bbrch,  1795,  c  289.  by 
ootlficatioti'  from  the  Treasury 
Detmrtment,  requiring  him  to 
render  to  the  Auditor  of  the  Trea- 
tmy  his  accounts  and  vouchers 
for  fettlemeot.  Waiion  v.  Ufn- 
UdStatfy  9b  i 

19.  Quterty  Whether  the  act  of  the  3d 
of  March,  179^,  c.  289.  is  not 
virtually  repealed  by  the  act  of 
Che  Sd  of  March,  1797,  c  368  ? 

13.  The  statute  of  11  and  12  Wm. 
Iff.  c.  6.  which  is  in  force  in  Ma- 
ryland, removes  the  common  law 
disability  of  claimiog  title  through 
•an  €dien  akce9ior,  but  does  not 
apply  to  a  lim'yi^  aUen  OHceattn*, 
10  as  to  create  a  thlc  by  heirship, 
irhere  none  would  exist  by  (he 
common  law,  if  the  ancestor  were 
}i  ibtoral  Iporn  subject  or  citizen. 
9^0r9»f  o.  S^merviOej        354 

14.  Tbns,  wneie  A.  died  seised  of 
land!  in  Maryland,  leaving  no 
Mrs,  except  B.,  a  brother,  who 
waa  an  alien,  and  had  never  been 
naioralmed  as  a  citiaen  of  the  Uni- 
ted'States,  and  three  nieces,  the 
daoghters  of  the  said  B.,  who 
were  native  citiaens  of  the 
United  States :  it  waa  heldj  that 
they  could  not  claim  title  by  inhe-. 
rithace,  through  B.,  their  father, 
be  being  an  alien,  and  still  living. 
Id.  354 

See  Local  Law. 


CONTRACT. 

See  Admibaltt,  24,  25.  26,  27,  28, 
29,M,  81.  37, 88, 39. 
Bills  or  Cxcbanob  anp  Paomis* 

aoAT  Noras. 
Ca/JicKBT. 

EviBBHCB. 


D. 

DEED. 

1.  Although  the  Chitrch-Wardeni  of 
a  parish  are  not  capable  of  holding 
landSf  and  a  deed  to  them  and 
their  successors  in  office,  for  ever, 
cannot  operate  by  way  o( grant; 
yet,  where  it  contains  a  covenant 
of  general  warranty,  binding  the 
grantors  and  their  heirs  for  ever, 
it  m:iy  operate  by  way  of  estqp' 
pcl^  to  confirm  to  the  church  and 
Its  privies  the  perpetual  and  bene- 
ficial estate  in  the  land.  Afosoii 
Y.Muncattetf  445.455 

DEVISE. 

1.  R.  Hi  being  seised  of  lands  In  Ala- 
ryland,  made  three  instruments 
of  writinfl^  each  purporting  to  be 
hb  will.  The  first,  dated  in  1789, 
gave  his  whole  estate  to  his  oe- 
pliew,  J.  T.  M.,  after  certain  pe- 
cuniary legacies  to  bis  other  ne- 
phews an4  oieces.  In  the  second 
will,  dated  in  18Q0,  the-  testator 
gave  his'  whole  real  estate  to  J.  T. 
M.,  during  his  life;  and  after  his 
death,  to  his  eldest  son,  A.,  in 
tail,  on  condition  of  his  changiug 
his  name  to  A*  Bame$f  with  re- 
mainder to  the  heirs  of  his  ne- 
phew, J.  T.  M.,  lawfully  bqpMten, 
for  ever,  oa  their  chanring  their 
surnames  to  Barnes.  The  third 
will,  which  was  executed  after  the 
othera,  and  probably  in  1808,  af- 
ter some  aniall  bequests,  proceed- 
ed thus:  <<I  give  the  whole  of  my 


property, 


rtyuMf 


that  I  have  nientiooed,  to  the  male 
heirs  of  my  nephew,  J.  T.  M., 
knefiiUy  begotieHfforeverf  agree- 
ably to  the  Taw  of  £n|^aiid|  which 
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wan  the  law  of  our  State  befort  (he 
revolution,  that  is^  the  oldest  male 
heir  to  take  all,  &h  the  fojlowing 
tenns :  that  the  name  of  the  one 
ikal  may  have  the  right;  at  tlie 
age  of  twenty-one,  with  his  con- 
sent, be  changed  to  A.  Barnes,  by 
an  act  of  public  authority  of  the 
State,  without  any  name  added, 
together  with  bis  taking  an  oath, 
before  he  has  possession,  before  a 
magistrate  of  St.  Mary  V  county, 
and  haVe  it  recorded  in  the  office 
of  the  Clerk  of  the  county,  that  he 
will  not  make  any  change,  during 
his  life,  in  this  my  will,  relative  to 
my  real  property.  And  on  his  re- 
fusing to  comply  with  the  above 
rotntioned  terms,  to  the  next  male 
lietr,  on  the  above  mentioned 
terras ;  and  so  on,  to  all  the.  male 
iieirs  of  my  nephew,  J.  T.  M .,  as 
may  be,  on  the  same  terms ;  and 
all  of  them  refusing  to  comply,  in 
a  reasonable  time  after  they  have 
arrived  at  the  age  of  twenty-one, 
say,  not  exceeding  twelve  months, 
if  in  ihcU  time  it  can  he  doney  so 
that  no  act  of  intention  to  defeat 
my  will  shall  be  allowed  of;  and 
on  their  refusing  to  comply  with 
the  terms  above  mentioned,  if  any 
such  person  may  be,  then  to  the 
son  of  my  late  nephew,  J.  T.  M., 
named  A.  T.  M.,  on  the  above 
mentioned  terms ;  and  on  his  .c- 
fusal,  to  his  brother,  J.  T.  M. ; 
and  on  his  refusing  to  comply  with 
the  above  mentioned  terms^  to  the' 
heirs  male  of  my  nephew,  A.  B. 
T.  M.,  lawfully  begotten,  on  the 
above  mentioned  terms;  and  on 
their  refotal,  to  the  male  hdrsef 
my  niece,  Mrs.  C,  lawfully  be- 

Sten,  on  their  complying  with 
above  mentioned  terms ;  and 
on  their  refusal,  to  the  daughter  of 
my  nephew,  J.  T.  M.,  named 
Maiy,  soon  to  any  daughter  he 
may  have  or  has.''    The  testator 


then  .ippmnts  J.  T.  M.  Ui  sole 
executor,  with  a  adary  of  1600 
dollara  per  annum,  for  bis  life, 
and  adds, /<  and  my  will  it,  that 
he  shall  keep  the  whole  of  my 
property  in  hn  poswmioo,  do* 
ring  his  life."  He  then' empow- 
ers his  executor  to  manage  the 
estate  at  his  diacaetioo,  to  employ 
agents,  and  to  pay  them  such  sa- 
laries as  he  shall  think  proper ;  to 
repair  the  hoiisee,  and  bmtd 
others,  as  he  may  think  neeema* 
ry;  to  reside  '  his  plantations, 
and  to  use  their  prodace  for  hit 
support;  and  adds,  <*  after  whick 
to  be  the  peoperty  of  the  person 
that  may  nsTe  a  right  to  it,  as 
above  mentioned*'*  BM^  that 
the  oondiliona  annexed  to  the 
estate,  devised  to  the  oldest  m^ 
heir  of  J.  T.  M.,  wereavfieefiMRf 
and  not  jwieearilnil,  and  that,  con- 
sequently, the  conti«|eDcy  o« 
which  the  devise  was  to  U&e  e^ 
feet,  was  not  too  remote,  the  estate 
vesting  on  the  death  of  J*  T*  Bi. } 
to  be  devested,  on  thenoiHBer- 
formance  of  the  condition.  T«y- 
for  V.  Maeon^  6X5 

2.  Qumrey  Whether  J.  T.  M.  took 
an  estate  tail  ?     Id.  S5S 

S.  Quare^  Whether  the  last  will  re- 
voked those  which  preeeded  it  ? 
Id.  953 

DUTIES. 

See  AnrtiBALTY,  3, 5.  94, 35, 36. 

E. 

EVIDENCE. 

)«  Secondary  evidence  of  the  contents 
of  written  instruments  is  not  ad- 
missible, where  the  originala  are 
within  the  control  or  custody  of 
the  party.    5eiree  9.  Dorr^ 

558.  563 
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2.  SecoDdtry  evldmice  of  the  con<» 
tents  of  written  instruments  n  ad* 
missible,  wherever'it  appears  that 
the  original  is  destroyed,  or  hjiij 
byaecidenty  without,  any  fault  of 
the  party.  Renner  v.  Bank  of 
Cidamhiaf  tr       581. 59$ 

9.  In  the  case  of  a  lost  note,  it  is  not 
necessary  that  its  contents  should 
be  proved  by  a  notarial  copy. 
All  that  is  required  is,  that  it 
should  be  the  best  eridence  the 
party  has  it  in  his  power  to  pro- 
duce.   Id.  597 

4.  The  English  practice  of  requiring 
•  speciiu  count  in  the  declaration, 
as  upon  a  lost  notiB,  in  order  to 
let  in  secondary  evidence  of  its 
contents,  has  not  been  adopted  in 
the  United  States.    Id.  697 

5.  If  a  party  intend  to  use  a  written 
instrument  in  evidence,  he  must 
produce  the  original,  if  in  bis  pos- 
session. But  if  it  is  in  the  pos- 
session of  the  other  party,  who  re- 
fuses to  produce  it,  after  notice,  or 
if  the  original  is  lost  or  destroyed, 
secondary  evidence  (being  tli^ 
best  which  the  nature  of  the  ca^. 
allows)  will  be  admitted.  Riggt 
V.  Tayloe,  483 

$.  The  party,  in  such  cale,  may  read 
a  counterpart ;  or,  if  there  is  no 
counterpart,  an  examined  copy ; 
or,  if  no  such  copy,  may  give  pa- 
rol evidence  of  the  contents.    Id* 

486 

7:  Where  a  writing  has  been  volun- 
tarily destroyed,  for  fraudulent 
purposes,  or  to  create  an  excuse 
for  lU  non-production,  secondary 
evidence  of  its  contents  is  not  ad- 
missible. But  where  the  destruc- 
tion or  loss  (although  voluntary) 
happens  through  mistake  or  acci* 
dent,  such  evidence  will  be  ad- 
mitted.   Id.  486 

8.  In  an  action  against  the  receiver, 
not  describing  him  in  his  official 
capacity,  evidence  may  be  given 


of  moneys  received  in  his  official 
^pacity.^  and,  under  a  count  for 
money  bad  and  received,  evi- 
dence may  be  given  of  public 
stock '  received  by  him,  where 
such  stock  Is,  by  law,  made  recei- 
vable, at  par,  in  payment  for  lands 
sold  by  the  United  States.  Wal* 
•  ton  V.  United  Statet,  651 

EXTINGUISHMENT. 

1.  A  covenant,  under  seal,  to  come 
to  a  settlement  within  a  limited 
time,  and  to  pay  the  balance  which 
might  be  found  due,  is  merely  col- 
lateral, and  cannot  be  pleaded  as 
an  extitiguishment  of  a  simple 
contract  debt,  the  period  within 
which  the  settlement  was  to  be 
made,  having  elapsed  before  the 
commencement  of  the  suit,  and 
the  plea  not  averring  that  any 
such  settlement  had  been  made. 
BaiUv.Peiere,  556 

2*.  The  official  bond  given  by  a  re- 
ceiver of  public  moneys,  does  not 
extinguish  the  simple  contract 
debt  arising  from  a  balance  of  ac- 
count due  from  him  to  the  United 
States.  An  action  of  assumpsit 
for  the  balance  of  account,  and  an 
actioA  of  debt  upon  the  bond 
ag-ainst  <he  principal  and  sureties, 
may  be  .i>aiotained  at  the  same 
lioie.     WaUon  v.  United StateSf 

651 

J. 

JURISDICTION., 

1.  The  District  Court  of  (iie  district 
wliere  the  seizure  waa  made,  and 
not  where  the  offence  was  cons- 
mitted,  has  jurisdiction  ol  pro- 
ceedings inremj  for  an  alleged 
forfeiture.     The  Merino  et  al. 

391.  402 
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2.  If  the  deieure  Is  made  on  the  high 
seasy  or  within  the  territory  of  a 
foreign  power,  the  jurisdiction  is 
conferred  on  theConrt  of. the  dis- 
trict where  tlie  property  is  carri- 
ed and  proceeded  against.     Id, 

402 

3.  A  municipal  seizare,  within  the 

territory  of  a  foreign  power,  does 
not  oust  the  jurisdiction  of  the  Dis- 
trict ("jourti  into  whose  d'istrict 
the  property  is  brougiit  for  adju- 
dication.    Id.  402,403 

4.  Where  Courts  of  equity  have  con- 
current jurisdiction  with  Courts 
of  law,  as  in  matters  of  fraud,  if 
the  cause  has  akeady  been  tried 
and  determined  by  a  Court  of 
law,  a  Court  of  equity  cannot 
take  cognizance  of  it,  unless  there 
be  the  addition  of  some  equitable 
circumstance  to  give  jurisdiction* 
The  Court,  which  first  has  pos- 
session of  the  subject,  inust  deter- 
uilue  it  conclusively.  Smith  p. 
M^Ivety  532, 534 

5.  fu  such  a  case,  some  defect  of  |es- 
tioumy,  or  other  disability,  which 
a  Court  of  law  cannot  remo.ve, 
must  be  shown,  as  a  ground  for 
resorting  to  a  Court  of  equity. 
Id.  3ZA 

C  An  endorsee  of  a  promissory  note, 
who  reside!  in  a  different. Slate, 
may  sue,  in  the  Circuit  Court,  his 
immediale  endorser,  residing  in 
the  State  m  which  the  suit  is 
brought,  although  that  endorser 
be  a  resident  of  the  same.  State 
with  the  mijcer  of  th^  note.  MoU 
Ian  p.  Torrttiire,  537 

7.  But  where  the  suit  Is  brought 
against  a  remote  endorser,  and 
the  plaintiff,  in  his  declaration, 
traces  his  title  through  an  inter- 
mediate endorser,  he  must  show 
that  this  intermediate  endorser 
could  hare  sustained  his  action  in 
the  Circuit  Court.    Id.  fiST 

8.  A  plea  to  the  jurisdiction  of  the 
Circntt  Court,   musl  show  (ha) 


the  parties  weK  ctthEeot  4t  flm 
same  State,  at  the  time  the  actioo 
was  brought,  a-^d  not  merely  aC 
the  time  of  the  plea  pleaded.  The 
jurisdiction  depenos  upon  the 
state  of  things  at  die  time  of  the 
action  brought;  and^ after  It  ia 
once  vested,  iticannot  be  ousted 
by  a  subsequent  change  of  resi- 
dence of  either  of  the  parties.  JU. 

5.19 
9.  QjucarCj  As  to  the  authority  of 
this  (*ourt  to  interfere,  by  man- 
damus, in  the  case  of  the  removal 
or  suspension  of  an  Attorney  of 
the  District  and  Circuit  Coorts. 
Ex  parte  BuTTy  529 

10.  Whatever  may  be  the  authority  of 
this  Court  in  that  respect,  it  will 
aot  be  exercised,  unless  where  the 
conduct  of  the  Court  bdow  has 
been  grossly  irregular  and  unjosL 
Id.  530 

11.  In  a  regular  complaint  against  an 
attorney,  charges  cannot  be  re- 
ceived and  acted  on,  imless  made 
on  oath.  But  he  may  himself 
waive  the  preliminary  of  an  affi- 
davit, and  the  Court  may  pro- 
ceed, at  his  instance,  to  investi- 
gate the  cliarges  upon  testimony, 
which  must  ft)e  on  oath,  and  regu- 
larly taken.     Id.  530 

12.  In  replevin,  if  it  be  of  goods  dis- 
trained for  rent,  the  amount  ibr 
which  avowry  Is  made,  is  the  v»- 
lue  of  the  matter  in  controversy  ; 
and  if  tliip  writ  be  issued  to  try  the 
title  to  property.  It » in  the  m^ 
ture  of  detinue,  and  the  value  of 
the  article  replevied  is  the  value 
of  the  matter  in  controversy,  so  as 
to  give  jurisdiction  to  this  Cooit 
upon  a  writ  of  error.  Pejftom  v. 
RoberUtmf  527 

13.  The  act  incorporating  the  Bank  of 

the  United  States,  nves  the  Cir- 
cuit Courts  of  the  united  States 
jurisdiction  of  suiu  by  and  againpt 
the  Bank,  and  this  provision  is 
waiTHnted    by    the  constitiit«(Mi. 


I  X  B  £  X. 


Mr 


(Mo/Ji  1^.  Bunk  of  tke  Umted 
Siai^f    *  738 

14.  The  Circuit  CourU  of  the  United 
States  have  jurisdictioo  of  a  bill 
brouf2;ht  by  the  Bank  of  tiie  Uni- 
ted States,  fur  the  purpose  of  pro- 
tecting the  Bank  in  the  exercise  of 
its  fr aiichise,  u^hicb  are  threaten- 
ed to  be  invaded  under  the  uncon- 
stitutional laws  of  a  State,  and  the 
suit  may  be  maintained  against 
the  cheers  and  agents  of  the  State, 
who  are  entrusted  with  the  exe- 
cution of  such  hiws*     Id. 

L. 

LEX  LOCI. 

1.  The  disposition  of  real  property, 
by  deed  or  will,  is  subject  to  the 
laws  of  the  country  where  it  is  si- 
tuated.    Kerr  o«  MooUf         565 

3.  Where  the  devisor  was  entitled  to 
warrants  for  land  in  the  Virginia 
Military  District  in  the  State  of 
Ohio,  under  the  laws  and  ordinan- 
ces of  Virginiai  on  account  of  his 
military  servicieSy  and  made  a  will 
in  Kentucky,  devising  the  lands, 
which  was  duly  proved  and  re- 
gistered, according  to  ftie  laws  of 
Uie  State:  Heid^  that  although 
the  title  to  the  land  was  merely 
equitable,  and  that '  not  to  any 
specific  tract  of  land,  it  could  liot 
pass,  unless  by  -a  will  proved  and 
registered  according  to  the  laws 
of  Ohio.    Id.  565 

d.  Even  admitting  it  to  have  been 
personal  property,  a  person  ckim- 
ing  under  a  will  proved  in  one 
State,  cannot  intermeddle  with, 
or  sue  for,  the  effects  of  a. testator 
in  another  State,  uikless  the  will 
be  proved  in  the  latter  State,  or  it 
is  permitted  by  some  law  of  that 
State.    Id.  571 

4.  Letters  testamentary  give  to  an 

executor  no  authority  to  sue  for 
Xh*)  personal  estate  of  his  testator^ 


out  of  the  jurisdiction  of  the  State 
by  which,  they  were  granted.   Id, 

571 
5.  Under  the  statute  of  Ohio,  which 
permits  wills  made  in  ofher  States, 
concerning  property  in  thai  State, 
to  be  proved  and  ri'corded  in  the 
Court  of  the  county  wiiere  the 
property  lies,  it  must  fippear  that 
tlie  requisitions  of  the  statuta  have 
been  pursued,  in  order  to  give  the 
will  the  same  validityand  effect 
as  if  made  within  the  State.    Id, 

572 

LIMITATION. 

1.  Where  a  mortgagor  comes  to  .re- 
deem, the  Court  of  eqliity  lii^ 
by  analocy  to  the  statute  of  liioi 
tations,  n^d  upon  20  years  as 
the  period,  af^er  forfeiture,  and 
possession  taken  by  the  mortgageo, 
no  interest  having,  been  paid  in 
tlie  mean  time,  and  no  cirtum* 
stances  appearing  to  acf  aunt  for 
the  neglect,  beyond  wbicji  a  right 
of  redemption  shall  not  be  ftvour- 
ed.     Htighei  v.  Edwtunh, 

489. 49r 
2«.  W|iere  the  mortgagee  brings  his 
bill  of  foreclosure,  the  mortgage 
will,  after  tlie  same  length  of 
time,  be  presume  to  have  been 
discharged,  unlew  circumstancea 
can  be  shown  to  repel  fiie..pre- 
sumption^  as  payment  of  interest 
a  promise  to  pay,  an  acknowledge 
ment  by  the  roortgi^or  that  the 
mortgage  is  still  subsisting)  and 
the  like.    Id  497, 496 

8«  A  boHmfdeipofchtmr  under  the 
mortgagor,  with  actual  notice  of 
the  mortgage,  or  constructive  bop 
tice  by  meao»  of  a  registnr,,C8a 
only  protect  himself  In  eomty  bj 
the  lapse  of  time,  uoder  die  sasaa 
circuBSstances  wnieb  would  idTord 
a  pmiectkm  to  the  mortgagor,  Idi 

» 
See  Local  Law,  2, 5.  is,  19. 
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LOCAL  LAW. 

1.  The  act  of  Pennsylvaniai  of  1779) 
''for  vesting  the  estates  of  the 
late  proprietaries  of  Pennsylva- 
nia, in  this  Commonwealth/'  did 
not  confiscate  lands  of  the  pro- 
prietaries which  were  within  the 
lines  of  manors;  nor  were  the 
same  confiscated  by  the  act  of 
1781 1  for  establishing  a. land  ot- 
fice.     Kirkv.Hmihj  241 

2.  The  statute  of  limi taiions  of  Poon- 
sylvania,  of  l70C>,  is  inapplicable 
to  an  action  of  ejectment,  brought 
to  enforce  the  unpaid  purchase 
money,  for  lands  of  the  proprie- 
taries within  the  manors,  for  which 
warrants  had  issued.     Id-      286 

9«  Nor  is  the  statute  of  limitations  of 
1785|  a  bar  to  such  an  action. 
Id.  29S 

4.  The  Vestry  of  the  Episcopal 
Church  of  Alexandria,  now  known 
by  the  name  of  Ckriafa  Churchy 
as  the  regular  Vestry,  in  sacces- 
sion^of  the  parish  of  FairfaZ|  and, 
in  conneiion  with  the  Ministeri 
has  the  care  and  management  of 
all  the  temporalities  of  tne  parish 
within  the  scope  of  their  authori- 
ty. Asaleby  them  of  the  Church 
landfli  with  the  assent  of  the  Min- 
ister, under  the  former  decree  of 
this  Court,  conveys  a  good  title  to 
the  purchaser.  Ma»om  v.  Mw^ 
caster^         ..  445    4r)4 

5*  The  parishioners,  have,  individual- 
ly, no  right  or. title  to  the  glebe 

-  lands;  they  are  the  property  of 
the  parish  in  its  aggregate  or  cor- 
porate capacity,  to  be  disposed  of, 
for  parochial  purposes,  by  the 
Vestry,  who  are  the  lecjal  agents 
and  representatives  of  the  parish. 
Id.  468 

C  Under  the  reserve  contained  in 
the  sesiioQ  act  of  Virginia,  and 
imder  the  acts  of  Congress  of  Au- 
gust I0th,a790,  ch.  St.  [x1.1  and 
of  June  9tb,  1794,  ch.  238.  {liii.] 


the  whole  countiy  ipngl 
the  Sriota  and  JJitie  Miami  ri" 
9er«,  was  subjected  to  the  mUitft- 
ry  warrants,  to  satisfy  which  the 
reserve  was  made.  Doddridge  v. 
Thumpiomf  469 

7*  The  territory  lying  between  two 
•ff verf:  is  the  wt^ule  country  fran 
their  sources  to  their  mouths;  and 
il*  no  branch  of  either  of  then  has 
acquired  the  name,  exclusive  of 
another,  the  main  branch,  to  its 
source,  must  be  considered  as  the 
true  river.     I(L  473 

8.  The  act  of  June  26th,  1813,  ch. 
432.  [cis.]  to  ascertain  the  west- 
ern boundary  of  the  tract  rcsenr* 
ed  for  the  military  warranu,  and 
which  provisionally  designate 
LNd/ow's  Ime  as  the  western  boun- 
dary, did  not  invalidate  the  title  to 
land  bcjtweeu  that  line  and  Ro' 
herft  HnCf  acquired  under  a  Vir* 
ginia  military  warrant,  previous 
to  the  passage  of  that  act*    JdL 

47S 

9.  The  land  between  Ludlow's  and 

Robert's  line  was  not  withdrawn 
from  the  territory  liable  to  be  sur- 
veyed for  military  warrants,  by 
any  act  of  Coqgress  passed  before 
the  act  of  June  26tby  1812,  ch. 
432.  [cii.]     LL  480 

10.  The  land  hiw  of  Vurginia,  of  1779, 
makes  a  pre-emption  warrant  su- 
perior to  a  treasury  warrant,  when- 
ever they  interfere  with  each  other, 
unless  the  lidder  vf  the  pre-emp- 
tion warrant  bus  forfeited  that  su- 
periority, by  failing  to  enter  his 
warrant  with  the  surveyor  of  die 
county,  within  twelve  months  af- 
ter the  end  of  the  session  at  whidi 
the  land  law  was  enacted;  and  on 
that  period  having  expired,  and 
being  prolonged  bysucccssiveacts, 
during  which  time  there  was  ooe 
interval  between  the  expintion  ef 
the  law  and  the  act  of  revival,the 
original  right  of  the  holder  ef  dm 
pre-emptien  warrant  wis  pi«ser> 
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ved^notwithstandiiigthat  interval, 
the  entry  of  the  holder  of  the  trea* 
•ury  warnint  not  having  been 
made  during  the  same  interval. 
StevenB  v,  M^CargOy  502 

11*  A  question,  under  the  registry  acts 
of  Tennessee,  whether  a  junior 
conveyance  registered, should  take 
preciedence  of  a  prior  unregister- 
ed deed;  Heldy  that  the  registry 
did  not,  under  the  circumstances, 
vest  the  title  against  the  eider 
deed.    Love  v.  iSimjiit,  515 

12.  By  the  statute  of  limitations  of 
Tennessee,  of  1797^  a  possession 
of  seven  years  is  a  protection,  on- 
ly when  held  under  a  grant,  or  un- 
der mesne  conveyances  which  con- 
nect It  with  a  grant.  Walker  v. 
lYfrner,  541 

IS.  A  Sheriff's  deed,  which  is  void  for 
want  of  jurisGiction  in  the  Court 
under  whose  juJcment  the  sale 
took  place,  is  not  such  a  convey- 
ance as  that  a  possession  under  It 
will  be  protected  by  the  statute  of 
limitations.    Id,  545 

14.  Secondary  evidence  of  the  con- 
tents of  written  instruments  is  not 
admis»ble,  when  the  originals  ai% 
within  the  control  or  ctistody  of 
the  party :  and  this  rule  of  evi- 
dence Is  not  dispensed  with  by  the 
local  statutes  of  Kentucky,  which 
provide  that  no  person  shall  be 
permitted  to  deny  his. signature, 
as  maker  or  assignor  of  a  note,  in 
a  suit  against  him,  unless  he  will 
make  an  affidavit  denyine  the  exe- 
cution or  assignment.  These  sta- 
tutes do  not  dispense  with  proof 
of  the  existence  of  the  Instrument, 
or  of  the  right  of  the  party  to  hold 
hbyasngnment.   Sebrttv.  Dorr^ 

55S 

15.  Under  die  following  entry,  ^H.R. 

enters  2000  acres  in  Kentucky, 
by  virtue  of  a  warrant  for  millta- 
ly  services  performed  by  him  id 
the  last  war,  in  the  fork  of  the 
Jirtt  fork  of  liddng^  running 


up  each  fork  for  quantity  ;'Mt  ap- 
peared in  evidence,  that  at  the 
first  fork  of  Licking,  the  one  fork 
was  known  and  g(  n<*rally  distin- 
guished by  the  name  ol  the  south 
fork,  and  the  other  by  the  name 
of  the  main  Licking,  or  the  Blue 
Lick  fork,  and  /hat  some  miles 
above  this  place  the  ^uih  fork 
again  forked :  Ueldj  that  the  entry 
could  not  be  satisfied  with  land.* 
lying  in  the  first  fork.  Meredif 
V.  Pirketf  5 

l6.  In  such  a  case,  the  entry  could  i 
be  explained,  and  the  survey  su| 
ported ,  by  oral  testimony.     The 
notoriety  and  namesof  places  ma) 
be  shown  by  such  testimony,  bt 
the  words  of  an  erttry  are  to  ' 
construe^         the  Court  as  any 
other  written  instrument.  Id.  575 
17*  The  acts  of  Assembly  of  North 
Carolina,  passed  between  the  years 
1783  and  17S9|  invalidate  alien- 
tries,  surveys,  and  grants  of  land 
within  the  Indian  territory,  which 
now  forms  a  part  of  the  tenitoiy- 
of  the  St.te  of  Tennessee.      But 
they  do  not  avoid  entries  comineo- 
cing  without  the  Indian  boundary, 
and  running  into  it,  so  far  as  re- 
spects that  portion  of  the  land 
situate    without   their   territory. 
Danforth  v.  Wear, .  €T% 

18.  The  act  of  North  Carolina,  of 
1784,  ai^orizuiff  the  removing  of 
warrants  which  had  been  located 
upon  lands  previously  taken  up, 
so  as  to  place  them  npon  vacant 
landsy  did  not  rqieal,  by  implica- 
tion, the  previously  existing  laws, 
which  prohibited  surveys  of  land 
within  the  Indian  boundary*  The 
lands  to  which  such  removals  are 
made,  must  be  lands  previously 
subjected  to  entry  and  survey.  Id. 
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See  CoHSTxucTioN  ov  Staiuts,  id, 
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PAYMENT. 

1.  In  geoeral,  the  debtor  has  a  right 
to  make  the^appropriation  of  pay- 
ments ;  tf  he  oraits  it,  (he  creditoi* 
may  malce  it:  but  neither  party 
has  a  right  to  make  an  appropria- 
tion after  the  controversy  has 
arisen.  United  States  v.  Kirk- 
Patrick  J  720.  737 

In  cases  of  long  and  running  ac- 
counts,  where  balances  are  ad- 
justed, merely  for  the  purpose  of 
making  rests,  the  law  will  apply 
payments  to  extinguish  the  debts, 
according  to  the  priority  of  time. 
Id^  738 

PLEAJDINO. 

1.  In  a  declaratiot)  «ipon  a  promis- 
sory note,  the  omission  of  the 
place  where  it  is  payable  is  fatal. 
Sebree  v.  Dorr,      55«.  56 1 ,  bStr 

%  Where,  by  the  local  law  and  usnge, 
payment  of  a  iiromis-ory  nu.e  is 
demandable  on  the/c/ti//^  day  of 
grace,  in  order  to  charge  the  en- 
dorser,^ the  declaration  against  the 
endorser  must  lay  the  demand  bn 
the  foutth^  and  nor  oh  the  tkird 
day.  Ramer  v.  bank  of  Colum- 
«a,  581.594 

3.  OfMore^  Whether  a  declaration,  in 
inch  a  case,  not  averring  the  local 
usage,  would  be  good  upon  de- 
murrer?   Id.  '  594 

4.  To  admit  secondary  evidence  of  a 
lost  note,  It  Is  not  necessary  that 
there  sbtrald  be  a  count  in  the  de- 
claration as  upon  a  lost  note.    Id. 

PRACTICE, 

1*.  A  certiorari f  upon. a  suggestion  of 
cl'uuioution  in  the  record,  may  be 


made  by  the  derk,  and  need  not 
be  made  by  the  Judge  of  the 
Comt  below.     Stewart  v.  Irngk^ 

526 

2.  Under  the  Judiciary  Act  of  1789, 
cli.  20:  s.  22.  the  security  to  be 
taken  from  the  plaintiff  in  error, 
by  the  Judge  signing  a  citation  oo 
a  writ  of  error,  must  be  saflkient 
to  secure  the  whole  amount  of  the 
judgment,  and  b  not  to  be  coo* 
fined  to  such  damages  as  the  ap- 
pellate Court  may  adjudge  for  the 
delay.     Cailett  v.  Brodte,     553 

3.  In  ejectment,  an  amendment,  so 

as  to  enlarge  the  term  laid  m  the 
declaration,  will  be  permitted*  m 
the  discretion  of  the  Court.  W'al' 
den  V.  Crai;^,  576 

4.  But  a  writ  of  error  will  not  lie,  in 
a  case  where  the  Court  bdow  has 
denied  a  motion  fbr  this  purpose. 
Id.  578 

5.  The  discharge  of  the  jury  from 
giving  a  verdict  in  a  capital  case, 
Without  the  consent  of  the  pri- 
soner, the  jury  being  unable  t<| 
agree,  is  not  a  bar  to  a  subsequent 
trial  for  the  same  offence.  Uni- 
ted Statee  v.  Perez^  579 

6.  The  (^ourt  is  invested  with  the 
discretionary  authority  of  dis- 
charging the  jury  from  giving  any 
verdict,  in  cases  of  this  nature, 
whenever,  in  their  opinion,  th<>re 
is  a  manifest  necessity  for  such 
an  act,  or  the  ends  of  public  jus- 
tice would  otherwise  be  defeated. 
Id.  580 

7*  Under  the  10th  section  of  the  Pa- 
tent Act  of  the  21st  of  Febrqaiy, 
1793,  ch.  II.  upon  granting  a 
rule,  by  ihe  Judge  of  the  Dbtrict 
Court,  upon  the  patentee,  to  siiov 
cause  why  process  should  not 
issue  to  repeal  the  patent,  the  pa- 
tent is  bot  repealed,  defadOf  by 
makiQg  the  rule  abaohte;  but  the 
process  u>  be  awarded  b  in  the 
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nature  of  a  gdrefc&iiai  at  com- 
moD  law,  to  the  patentee  to  show 
cause  why  the  pateot  should  not 
be  repealed^  with  costs  of  suit; 
and  upon  the  return  of  such  pro- 
cess, duly  served,  the  Judge  b  to 
proceed  to  tiy  the  cause,  upon 
the  pleadings  nled  by  the  parties, 
and  the  issue  joined  thereon.  If 
the  issue  be  an  issue  of  fact,  the 
trial  thereof  is  to  be  by  a  jury ;  if 
an  issue  of  law,  by  the  Court,  as 
in  other  cases.  Ex  parte  Wood 
and  BrundoffCf  603 

8.  In  such  a  case,  a  record  b  to  be 
oiade  of  the  preceediugs,  antece- 
dent to  the  rule  to  show  cause 
why  process  should  not  issue  to 
repeal  the  patent,  and  upon  which 
the  rule  is  founded;    Id.        603 

9*  It  is  not  necessary  that  a  bill  of 
exceptions  should  be  formally 
drawn  and  signed  before  the  triad 
is  at  an  end.  The  exception  may 
be  taken  at  the  trial,  and  noted 
by  the  Court,  and  may,  after- 
wards, during  the  term,  be  re- 
duced to  form,  and  signed  by  the 
Judge.  But,  in  such  cases,  it  is 
signed  name  pro  hmc,  and  pur- 
ports, on  its  mce^  to-be  the  same 
as  if  actually  reduced  to  form,  and 
signed  during  the  trial.  It  would 
be  a  fatal  errorif  it  were  to  appear 
otherwise.  Walton  v.  United 
Statee,  651 

10.  Where  the  writ  of  error  is  dismis- 
sed for  want  of  jurisdiction,  no 
costs  are  allowed*  M*Iver  v. 
WatOee^  650* 

11.  Ills  unnecessary  for  an  Attorney 
or  Solicitor,  who  prosecutes  a  suit 
for  the  Bank  of  the  United  States, 
or  other  corporation,  to  produce 
a  warrant  of  attorney  under  the 
corporate  seaL  OAom  v.  Bank 
of  ike  United  Siaiei,  738 

12.  Whatever  authority,  may  be  neces- 
mry  for  an  Attorney  or  Solicitor 


to  appear  for  a  natural  or 
person,  it  is  not  a  gro^ 
versal  fpr  erroi,in  ^    appena 
Court,  that  such  authority  do 
not  appear  on  the  face  of  the  r 
cord.  It  is  a  formal  defect,  whi« 
is  cured  by  the  statute  of  jeofa*' 
and  the  32d  secti6n  of  the  I 
ciary  Act  of  17B9,  ch.  20. 

See  Admiralty. 

Chamce&t,  13, 14, 15,  ^ 

Evidence. 

Fjuze,  2. 

PRIZE. 

1.  Case  o(  capture  by  an  armec 

sel,  fitted  out  in  the  ports  i 
United  States,  in  breach  o. 
neutrality  acts.  Claim  by  a 
leged  bona  Jidei  purchaser 
foreign  port  rejected,  and  res 
tion  decreed  to  the  original  c 
ers.    The  Fannys 

2.  A  bonte  fidei  purchaser,  wit; 

notice,  in  such  case,  is  entitle^ 
be  reimbursed  the  freight  wl 
he  may  have  paid  upon  the  c 
tured  goods;   and  the  innocent 
neutral  carrier  of  such  goods,  the 
same  having  been  transhipped  in 
a  foreign  port,  is  entitled  to  fretcfat 
out  of  the  goods.   -Id.  §fX 

See  Admibaltt,  S7i  38/  39, 40. 

SURETY, 

1.  The  contract  of  a  surety  is  to  be 
construed  strictly,  and  b  not  to  be 
extended  beyond  the  fair  scope  of 
its  terms.  Miller  v.  Stewart^  680 

.2.  Where  a  bond  was  given,  condi* 
tioned  for  the  fiuthfnl  performance 
of  the  duties  of  the  office  of  De- 
puty Collector  of  direct  taxes  for 


932, 


INDEX. 


it  certain  townships^  and  the 
'iiroent  of  tlie  appointment| 
;rred  to  in  the  bond,  was  after- 
warus  altered,  so  as  to  extend  to 
another   town&hip,  without   the 
consent  of  the  sun^ties :  //r  W,  that 
the  surety  was  discharged  from 
his  responsibility  for  moneys  suo- 
sequently  collected  by  his  princi- 
•al.     Id.  704 

bond^  given  on  the  4th  of  De- 
nber,  1813,  for  the  faithful  dis- 
arge  of  the  duties  of  his  office, 
a  Collector  of  direct  taxes  and 
ternal  duties,  appointed  (under 
le  act  of  the  22d  of  July,  1813, 
'.  16.)  by  the  President,  on  the 
Ith  of  November,  1813,  to  hold 
s  office  until  the  end  of  the  next 
essioD  of  the  Senate,  and  no  lon- 
ger, and  subsequently  appointed 
by  the  President,  with  the  ad- 
rice  and  consent  of  the  Senate, 
on  the  24th  of  January,  1814,  is 
to  be  restricted  (as  to  the  liability 
of  the  sureties)  to  the  duties  and 
obligations  created  by  the  Collec- 
tion Acts  passed  antecedent  to  the 
date  of  the  bond.     United  States 
V.  Kirkpatrickf  720.  730 

The  second   commission^  issued 


under  the  appointment,  with  the 
advice  and  consent  of  the  ScDste, 
operates  a  revocation  of  the  fifit 
commission,  issued  under  the  ap* 
pointment  by  the  President,  which 
was  to  continue  until  the  end  of 
the  next  session  of  the  Senate, 
and  no  longer ;  and  the  liability 
of  the  sureties  in  the  bond  did  not 
extend  beyond  the  duration  of  the 
first  commission.     Id,  734 

5.  In  general,  laches  is  not  imputable 
to  the  government;  and  where 
the  laws  require  quarterly  or 
other  periodical  accounts  and 
settlements,  a  mere  omission  to 
bring  a  suit,  upon  the  Bc^lecl  o£ 
the  officer  or  agent,  to  account, 
will  not  discharge  his  sureties. 
Id.  735 

&  ThecaseofT^Peop&o.Janseii, 
(9  Johnt.  Rep.  332.)  distinguish* 
ed ;  and,  so  far  as  it  conflicts  with 
the  present  case,  overruled.    Id, 


T. 


TREATY. 


See  Alien. 
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